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2ABSTRACT
The d e v e lo p m e n t  o f  t h e  l e g a l  sy s te m  i n  th e  Lagos c o lo n y  was p r i m a r i l y  
i n f l u e n c e d  by p o l i t i c a l  and econom ic c o n s i d e r a t i o n s .  A l th o u g h  Eng- 
l i s h - s t y l e  c o u r t s  w ere e s t a b l i s h e d ,  t h e i r  f u n c t i o n i n g  was m a rre d  by 
an i n a d e q u a t e  s u p p ly  o f  l e g a l  p e r s o n n e l  and  p r o c e d u r e s  to o  c o m p l i c a t ­
ed f o r  t h e  c o l o n y ’s c i r c u m s t a n c e s .  By th e  t u r n  o f  th e  c e n t u r y ,  i t  
was c l e a r  t h a t  r a d i c a l  c h a n g e s  had  t o  be made i n  th e  l e g a l  s y s te m  f o r  
B r i t a i n  t o  r u l e  e f f e c t i v e l y  th e  a r e a s  coming u n d e r  i t s  c o n t r o l .
For A f r i c a n s  w i t h i n  t h e  c o l o n y 's  j u r i s d i c t i o n ,  th e  c o u r t s  r e ­
m ained  a l i e n  i n s t i t u t i o n s  th r o u g h o u t  t h i s  p e r i o d .  The c o u r t s  were 
e s t a b l i s h e d  l a r g e l y  f o r  th e  c o n v e n ie n c e  o f  E uropean  c o m m erc ia l  i n t e r ­
e s t s ,  and  A f r i c a n s  were n o t  e n c o u ra g e d  t o  make f u l l  u se  o f  them . Be­
c a u se  o f  t h e  demands o f  c o l o n i a l  r u l e ,  r e s t r i c t i o n s  were p l a c e d  on 
th e  employm ent o f  A f r i c a n  la w y e r s  and  j u r i e s ,  and some fu n d a m e n ta l  
r i g h t s  w ere  d e n ie d  p e r s o n s  on t r i a l .
The c o l o n i a l  a u t h o r i t i e s  a l s o  found  i t  i n c o n v e n ie n t  t o  o b se rv e  
th e  " n i c e t i e s "  o f  E n g l i s h  la w .  VJhere l a r g e r  c o n s i d e r a t i o n s  o f  p o l i c y  
w ere i n v o l v e d ,  e s p e c i a l l y  t h o s e  p e r t a i n i n g  t o  s l a v e r y ,  d e b t  and  l a n d ,  
th e  law  was f l a g r a n t l y  v i o l a t e d  by o f f i c i a l s .
T h is  d i s r e g a r d  f o r  l e g a l  p r e s c r i p t i o n s  was a l s o  e v id e n t  i n  th e  
e x p a n s io n  o f  th e  c o l o n y 's  j u r i s d i c t i o n  t o  th e  A f r i c a n  s t a t e s  on th e  
m a in la n d .  A f r i c a n  s t a t e s  w ere  r e l e g a t e d  to  p o s i t i o n s  o u t s i d e  th e  
s p h e r e  o f  i n t e r n a t i o n a l  lav; i n  t h e i r  r e l a t i o n s  w i th  th e  Lagos g o v e rn ­
m en t .  By 190^-, t h e  c o l o n y 's  j u r i s d i c t i o n  o v e r  n o n - n a t i v e s  was com­
p l e t e  t h r o u g h o u t  Y o ru b a la n d ,  and in d e p e n d e n t  A f r i c a n  j u r i s d i c t i o n  
had  been  s e r i o u s l y  c u r t a i l e d .
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5INTRODUCTION
The s t u d y  o f  A f r i c a n  la w ,  l i k e  th e  s t u d y  o f  A f r i c a n  h i s t o r y ,  i s  
l a r g e l y  o f  r e c e n t  o r i g in *  Some e a r l y  work on in d ig e n o u s  c u s to m a ry  
la w  d a t i n g  from  th e  t u r n  o f  th e  c e n tu r y  i s  a v a i l a b l e ; an d  t h e r e  a r e  
c o l l e c t i o n s  o f  c o l o n i a l  o r d in a n c e s  e n a c t e d  i n  t h e  n i n e t e e n t h  c e n t u r y  
w i th  comments by c o n te m p o ra ry  l e g a l  o f f i c e r s .  The i n t e r - w a r  y e a r s  
p ro d u c e d  a n t h r o p o l o g i c a l  s t u d i e s ,  i n s p i r e d  by th e  t h e o r i e s  o f  M a l in ­
o w s k i ,  c o v e r in g  b o th  E a s t  and  West A f r i c a .  In  p a r t i c u l a r ,  R a t t r a y ,  
Meek an d  T a lb o t  d e a l t  w i th  t h e  c u s to m a ry  law s o f  th e  A s h a n t i  and  th e  
p e o p le s  o f  n o r t h e r n  and  s o u t h e r n  N i g e r i a ,  w h i l s t  D r i b e r g ,  Roscoe and  
Lucy M air  g i v e  a c c o u n t s  o f  t h o s e  o f  th e  i n t e r - l a c u s t r i n e  n a t i o n s .
A lso  d u r i n g  t h i s  p e r i o d ,  B u e l l  and  H a i l e y  i n  t h e i r  mammoth s u r v e y s
s h e d  l i g h t  on t h e  la w s  and  l e g a l  i n s t i t u t i o n s  o f  A f r i c a n s  u n d e r  C o lo ­
's
n i a l  r u l e  and  on c o l o n i a l  a d m i n i s t r a t i o n s  t h e m s e lv e s .
1 -  S e e ,  f o r  e x a m p le ,  J .M . S a rb a h ,  F a n t i  C ustom ary  Law s, London 1897* 
J . E . C .  H a y fo rd ,  G old  C o a s t  N a t iv e  I n s t i t u t i o n s , London 1903; A. Mon­
t a g u ,  O rd in a n c e s  o f  t h e  S e t t l e m e n t  o f  t h e  G old C o a s t , London 187**»
G. S t a l l a r d  an d  E .H . R i c h a r d s ,  Laws o f  t h e  C olony  o f  L ago s , 1863" 
1893 § London 189^1 H.W.H. Redwar, Comments on Some O rd in a n c e s  o f  th e  
Gold C o a s t  C o lo n y , London 1909*
2 -  R .S .  R a t r a y ,  A s h a n t i  Law and  C o n s t i t u t i o n , London 1929» C.K. Meek, 
The N o r th e r n  T r ib e s  o f  N i g e r i a , 2 v o l s . ,  London 1925i P .A . T a l b o t ,  
The P e o p le s  o f  S o u th e rn  N i g e r i a , 4 v o l s . ,  London 1926; J .H .  D r ib e r g ,  
The L ango, A N i l o t i c  T r ib e  o f  U ganda, London 1923* R o sco e , The 
B a n y a n k o le , Cam bridge 1923» J* R o sc o e ,  The B a k i t a r a  o r  E a n y o ro , 
Cam bridge 1923* R o sc o e ,  The B ag esu , and o t h e r  T r i b e s  o f  t h e  
Uganda P r o t e c t o r a t e , Cam bridge 1924 , L .P .  M a ir ,  An A f r i c a n  P e o p le
i n  t h e  T w e n t ie th  C e n tu r y , London 193^*
3 -  R .L . B u e l l ,  The N a t iv e  P rob lem  i n  A f r i c a , New York 1928 , Lord  
H a i l e y , An A f r i c a n  S u r v e y , London 193^»
6I m p r e s s iv e  a s  t h e  l i s t  i s ,  i t  i s  o n ly  s i n c e  th e  end o f  th e  
Second W orld  War t h a t  an  i n t e n s i v e  and  s y s t e m a t i c  a p p ro a c h  to  th e  
s u b j e c t  h a s  been  em ployed , and  o n ly  i n  th e  l a s t  d ecade  t h a t  i t  h a s  
b o rn e  f r u i t .  The e s t a b l i s h m e n t  o f  th e  J o u r n a l  o f  A f r i c a n  A dm in is­
t r a t i o n  i n  19^9 p r o v i d e d  a fo rum  i n  w hich  t h o s e  i n t e r e s t e d  i n  th e  
l e g a l  p ro b le m s  c o n f r o n t i n g  c o l o n i a l  a d m i n i s t r a t i o n s  c o u ld  a i r  t h e i r  
v i e w s .  The movement o f  A f r i c a n  t e r r i t o r i e s  to w a rd s  in d e p e n d e n c e  i n  
t h e  1 9 5 0 fs  e n g e n d e re d  f u r t h e r  d i s c u s s i o n s  o f  l e g a l  s y s te m s  i n  j o u r ­
n a l s  a s  i m p r e s s iv e  a s  J u r i d i c a l  R ev iew , Modern Law R ev iew , and I n t e r ­
n a t i o n a l  stnd C o m p ara tiv e  Law Q u a r t e r l y . By th e  m id d le  o f  t h e  d e c a d e ,  
A f r i c a n  Law was e s t a b l i s h e d  a s  a  s u b j e c t  i n  i t s  own r i g h t  and a t t r a c ­
t e d  enough g e n e r a l  i n t e r e s t  t o  w a r r a n t  t h e  f o u n d a t i o n  o f  th e  J o u r n a l  
o f  A f r i c a n  Law i n  1957* u n d e r  th e  e d i t o r s h i p  o f  A.N. A l l o t t ,  now 
P r o f e s s o r  o f  A f r i c a n  Law a t  th e  U n i v e r s i t y  o f  London.
S in c e  t h e n ,  th e  f i e l d  h a s  expanded  by  l e a p s  and  b o u n d s .  A lm ost 
e v e r y  fo rm e r  B r i t i s h  c o l o n i a l  t e r r i t o r y  now h a s  i t s  own Law S c h o o l  
and  s p o r t s  i t s  own Law J o u r n a l*  An A m erican  p u b l i s h e r ,  O ceana, h a s  
opened sh o p  i n  Lagos and  N a i r o b i ,  p r o d u c in g  th e  E a s t  A f r i c a n  J o u r n a l  
o f  Law; a n d  p u b l i s h e r s  i n  t h i s  c o u n t r y  h av e  n o t  b e e n  l e f t  b e h in d .  
B u t t e r w o r t h ' s  " A f r i c a n  Law" s e r i e s  b eg an  i n  i 960  w i th  A l l o t t  ' s  E s s a y s  
i n  A f r i c a n  Law, and  now c o m p r is e s  tw e lv e  v o lu m e s ,  i n c l u d i n g  a  wide 
ra n g e  o f  t i t l e s  c o v e r in g  c u s to m a ry  and c o l o n i a l  law . Sw eet and  Max­
w e l l ' s  tw e n ty - tw o  volume "Law i n  A f r i c a "  s e r i e s  f o l lo w e d  im m e d ia te ly ,  
c o n c e n t r a t i n g  a lm o s t  e x c l u s i v e l y  on G h anain  and  N ig e r i a n  Law; and  
S te v e n s  and  S o n s ,  i s  c u r r e n t l y  p r o d u c in g  a  s e r i e s  e n t i t l e d ,  "The
7B r i t i s h  Commonwealth, t h e  D evelopm ent o f  I t s  Laws and  C o n s t i t u t i o n s " ,  
w i th  w orks a l r e a d y  p u b l i s h e d  on T a n g a n y ik a ,  Uganda and Ghana and 
S i e r r a  L eo ne .
The r e s u l t  o f  t h i s  p r o l i f e r a t i o n  h a s  b e e n ,  p a r a d o x i c a l l y ,  a  
te n d e n c y  to w a rd s  p a r o c h i a l i s m ,  t o  t h e  e x c l u s i o n  o f  t h e  w id e r  c o n s i d ­
e r a t i o n s  o f  A f r i c a n  la w .  T h is  t e n d e n c y  i s  u n d e r s t a n d a b l e  and  n o t  e n ­
t i r e l y  unwelcome a t  th e  p r e s e n t :  t h e r e  i s  a  g r e a t  n e e d  t o  e s t a b l i s h
th e  b ro a d  p r i n c i p l e s  u n d e r l y i n g  th e  la w s  o f  i n d i v i d u a l  A f r i c a n  t e r r i ­
t o r i e s ;  f u r t h e r ,  a  th o ro u g h  s tu d y  o f  A f r i c a n  c u s to m a ry  law  i s  e s s e n t ­
i a l  f o r  t h e  g u id a n c e  o f  t h o s e  who a d m i n i s t e r  th e  l e g a l  s y s te m s ;  a n d ,  
t h i r d l y ,  t h e  n e e d  f o r  t r a i n e d  l e g a l  p e r s o n n e l  i n  A f r i c a  makes t h e  
a p p e a ra n c e  o f  su c h  s e r i e s  welcome a t  t h i s  t im e .  But t h i s  h a s  l e d  
t o  th e  o v e r lo o k in g  o f  a  s u b j e c t  t h a t  c a n  l o o s e l y  be te rm ed  " A f r ic a n  
L e g a l  H i s t o r y " .  Of t h e  a u t h o r s  c o n t r i b u t i n g  t o  t h e  t h r e e  s e r i e s  on 
A f r i c a n  Law, o n ly  a  h a n d f u l  have  a p p ro a c h e d  t h e i r  s u b j e c t  h i s t o r i c a l l y  
and  none c an  be s a i d  t o  have  w r i t t e n  l e g a l  h i s t o r y .  T h is  o f  c o u r s e  
was n o t  t h e i r  i n t e n t i o n ;  t h e y  were c o n c e rn e d ,  r a t h e r ,  t o  p ro d u ce  l e g a l  
t e x t s  f o r  th e  u s e  o f  a s p i r i n g  l a w y e r s .  But t h e i r  c o n c e rn  w i th  p r e s e n t  
day c o n s t i t u t i o n s ,  law s and  l e g a l  s y s te m s  -  w i th  no more th a n  a  c u r ­
s o r y  g l a n c e  b a ck w a rd s  -  h a s  r e s u l t e d  i n  s e v e r a l  s e r i o u s  s h o r t c o m in g s .
B ecause  t h e  sc o p e  o f  t h e s e  w orks i s  r e s t r i c t e d  t o  p r e s e n t - d a y  
la w  and  l e g a l  i n s t i t u t i o n s  i n  A f r i c a ,  t h e r e  h a s  b e e n  a  w i l l i n g  a c c e p t ­
an ce  o f  e a r l i e r ,  u n c r i t i c a l  a s s e s s m e n t s  o f  t h e i r  h i s t o r y .  F o r  e x ­
a m p le ,  th e  a c c o u n ts  o f  n i n e t e e n t h  c e n t u r y  West A f r i c a n  j u r i e s  and  
la w y e r s  c o n t a i n  s e r i o u s  m i s r e p r e s e n t a t i o n s .  I t  i s  common t o  assum e
8t h a t  th e  j u r y  sy s te m  i n  West A f r i c a  p r o v e d  a  f a i l u r e  and  t h a t  A f r i c a n  
la w y e r s  w ere  f o r  th e  m ost p a r t  an u n e t h i c a l  l o t .  But a s  t h i s  t h e s i s  
w i l l  show , t h i s  v iew  h a s  no f o u n d a t io n  a n d  i s  t h e  r e s u l t  o f  a  n a r ro w  
a p p ro a c h  t o  h i s t o r i c a l  b a c k g ro u n d  t h a t  t o o  e a g e r l y  a c c e p t s  th e  g l i b  
w r i t i n g s  o f  V i c t o r i a n  o b s e r v e r s  and th e  o n e - s i d e d  e x p l a n a t i o n s  o f  c o l -  
o n i a l  o f f i c i a l s .  S i m i l a r l y ,  t h i s  a p p ro a c h  h a s  p ro d u c e d  d i s c u s s i o n s  
o f  la w s  b e in g  p r o m u lg a te d ,  c o u r t s  e s t a b l i s h e d  and  c o n s t i t u t i o n s  
f ram ed  w i th  a lm o s t  no  r e f e r e n c e  t o  th e  s o c i a l ,  econom ic  and  p o l i t i c a l  
f a c t o r s  t h a t  i n f l u e n c e d  t h e s e  e v e n t s .  To be f a i r ,  t h e  p r im a ry  i n t e r ­
e s t  o f  s t u d e n t s  o f  A f r i c a n  law  h a s  b een  th e  p r e s e n t ;  b u t  i n  t h e i r  i n ­
d i f f e r e n c e  to  t h e  h i s t o r i c a l ,  t h e y  have  l e f t  u n a n sw e red  q u e s t i o n s  
w hich  h i s t o r i a n s  m ust p o se  and  s e e k  a n s w e rs  t o .  L aw yers have  b e en  
c o n t e n t  t o  t r a c e  t h e  d e v e lo p m e n t  o f  la w s  and  i n s t i t u t i o n s  and t o  d e s ­
c r i b e  t h e  c h an g e s  t h a t  h av e  ta k e n  p l a c e .  The h i s t o r i a n ,  h ow ev er ,  
m ust s t a r t  w here t h e  l a w y e r  l e a v e s  o f f  an d  s e a r c h  f o r  th e  r e a s o n s  
t h a t  b r o u g h t  a b o u t  s u c h  c h an g e s  and  t h e  e f f e c t s  t h e s e  th e m s e lv e s  h a d .
T here  h a s  o f  c o u r s e  b e en  some a n a l y s i s  o f  th e  f a c t o r s  t h a t  h av e
2
i n s p i r e d  l e g a l  and  c o n s t i t u t i o n a l  c h a n g e s  i n  A f r i c a ;  and  t h e  s o c i a l  
and  econom ic e f f e c t s  o f  th e  more i m p o r t a n t  l e g a l  c h a n g e s  have  b e en  
n o t i c e d  by c e r t a i n  A f r i c a n i s t s .  C .C . W r ig le y ,  f o r  e x a m p le ,  shows
1 -  See b e lo w , c h a p t e r  IV .
2 -  A r e c e n t  work t h a t  a f f o r d s  good i n s i g h t  i n t o  th e  p o l i t i c a l  m ot­
i v e s  b e h in d  l e g a l  d e v e lo p m e n ts  i n  Ghana s i n c e  1951 i s  W.B. H a r v e y fs  
Law a n d  S o c i a l  Change i n  G hana , O xfo rd  1966.
9t h a t  by a l t e r i n g  th e  t e n u r e  by w hich  l a n d  was h e l d  i n  Buganda, th e
pow ers  o f  t h o s e  who r e c e i v e d  m a i lo  g r a n t s
came t o  be e x p r e s s e d  p a r t l y  i n  t e r m s  o f  r e a l  p r o p e r ty #  
H e n ce fo rw ard  th e y  w ere  n o t  m e re ly  o f f i c e - h o l d e r s  b u t  a l s o  
l a n d e d  p r o p r i e t o r s #  H e n ce fo rw a rd  Buganda had  w hat i t  had  
n o t  h ad  b e f o r e ,  a  p e rm a n e n t  a r i s t o c r a c y .  1
And R .C . P r a t t  i s s u e s  t h e  w a rn in g  t h a t
any  c o n s i d e r a t i o n  o f  t h e  s i g n i f i c a n c e  o f  th e  Uganda A gree­
ment ( o f  1900) w hich  l i m i t s  i t s e l f  t o  t h e  l e g a l  a s p e c t s  i s  
bound t o  be m ost i n a d e q u a te #  2
But l e s s  r e v o l u t i o n a r y  a l t e r a t i o n s  i n  t h e  law  m ust a l s o  have b r o u g h t  
a b o u t  change  i n  A f r i c a n  s o c i e t i e s ,  and  i t  r e m a in s  f o r  t h e  l e g a l  h i s t ­
o r i a n  t o  e x p lo r e  su c h  a v e n u e s .
One o t h e r  f a c t o r  h a s  r e c e i v e d  o n ly  l i m i t e d  c o n s i d e r a t i o n .  P r a c t ­
i c a l l y  no a s s e s s m e n t  h a s  b e en  made o f  t h e  e f f i c a c y  o f  la w s  e n a c te d  by 
c o l o n i a l  g o v e rn m e n ts ,  and none w h a te v e r  o f  th e  d a i l y  f u n c t i o n i n g  o f  
c o l o n i a l  c o u r t s #  I t  h a s  b e e n  to o  r e a d i l y  assum ed t h a t  th e  e n a c tm e n t  
o f  law s  and th e  e s t a b l i s h m e n t  o f  c o u r t s  i n  n i n e t e e n t h  c e n t u r y  A f r i c a  
h ad  v i r t u a l l y  t h e  same e f f e c t s  a s  i n  E ngland#  I n  th e  n i n e t e e n t h  c e n ­
t u r y ,  h o w e v er ,  S t i p e n d i a r y  M a g i s t r a t e s  and  D i s t r i c t  C o m m iss ioners  i n  
A f r i c a  were se ld om  t r a i n e d  b a r r i s t e r s  o r  s o l i c i t o r s ,  and  th e  law  t h e y  
a d m i n i s t e r e d  r e s e m b le d  more c l o s e l y  t h e i r  own c o n c e p ts  o f  e q u i t y  th a n  
t h e  common la w , d o c t r i n e s  o f  e q u i t y  and  s t a t u t e s  o f  g e n e r a l  a p p l i c a t ­
i o n  o f  E n g la n d .^  I n  a d d i t i o n ,  any  a s s e s s m e n t  o f  th e  w o rk in g  o f  th e
1 -  L .A . F a l l e r s  ( e d . ) ,  The K in g Ts  Men, London 196^ ,  31*
2 -  D.A. Low and  R.C# P r a t t ,  Buganda an d  B r i t i s h  O v e r r u l e , London 
1960 , 193 .
3 -  The a d m i n i s t r a t i o n  o f  t h e  law  i n  L agos i s  d i s c u s s e d  i n  c h a p t e r  V#
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c o u r t s  s h o u ld  t a k e  a c c o u n t  o f  th e  p e r s o n n e l  o f  c o l o n i a l  j u d i c i a r i e s ,  
t h e i r  p o s s e s s i o n  o r  l a c k  o f  l e g a l  t r a i n i n g ,  t h e i r  a t t i t u d e s  to w a rd s  
A f r i c a n s .  As w e l l  i t  s h o u ld  e n d e a v o u r  t o  d i s c o v e r  how i m p o r t a n t  
t h e s e  c o u r t s  w ere  t o  th e  in d ig e n o u s  p o p u l a t i o n ,  and i t  s h o u ld  n o t  be 
i m p o s s i b l e  t o  c o n s i d e r  how f a i r  B r i t i s h  j u s t i c e  i n  A f r i c a  was a t  
t h i s  t im e .
I t  i s  w i th  t h e s e  q u e s t i o n s  i n  mind t h a t  t h i s  s t u d y  h a s  been
u n d e r t a k e n .  A l th o u g h  much h a s  been w r i t t e n  a b o u t  N i g e r i a ,  and more
a b o u t  Lagos th a n  any o t h e r  co m p arab le  a r e a  i n  A f r i c a ,  t h e r e  h a s  b e e n
no a t t e m p t  t o  p l a c e  th e  d ev e lo p m en t o f  t h e  c o l o n y 's  l e g a l  sy s te m  i n
i t s  h i s t o r i c a l  p e r s p e c t i v e .  The i n t r o d u c t i o n  and  g ro w th  o f  B r i t i s h -
ty p e  c o u r t s  h a s  been  d e s c r i b e d  o n ly  i n s o f a r  a s  t h e i r  c o n s t i t u t i o n s
w ere  am ended, and  w i t h o u t  any  r e f e r e n c e  t o  th e  w id e r  c o n s i d e r a t i o n s
t h a t  i n f l u e n c e d  t h e s e  c h a n g e s .  The r e c e p t i o n  o f  E n g l i s h  law  and i t s
a p p l i c a t i o n  i n  th e  c i r c u m s ta n c e s  o f  n i n e t e e n t h  W est A f r i c a  have  o n ly
b e en  d i s c u s s e d  i n  th e  c o n t e x t  o f  t h e i r  r e l a t i o n s h i p  t o  p r e s e n t - d a y
N ig e r i a n  law  and  n o t  a s  t h e  means by w hich  B r i t i s h  p o l i c y  i n  Lagos
was im p le m e n te d .  And t h e r e  h a s  b een  no  a t t e m p t  t o  u n d e r s t a n d  how
t h e  demands o f  c o l o n i a l  r u l e ,  and  n o t  l e g a l  p r e s c r i p t i o n s  a l o n e ,
1
m oulded  th e  c h a r a c t e r  o f  c o l o n i a l  l e g a l  s y s te m s .
1 -  The s t a n d a r d  work on N ig e r i a n  law  and  l e g a l  i n s t i t u t i o n s  i s  T .O . 
E l i a s '  The N ig e r i a n  L e g a l  S y s te m , London 1963* R e c e n t  a d d i t i o n s  
t o  th e  g ro w in g  body o f  w orks on t h i s  f i e l d  a r e  B .O . Nwabueze, The 
M ach in e ry  o f  J u s t i c e  i n  N i g e r i a , London 19&3» anc* A.E.W. P a rk ,
The S o u rc e s  o f  N ig e r i a n  Law, London 19^3* An u n p u b l i s h e d  work 
w hich  d i s c u s s e s  t h e  d ev e lo p m en t o f  law  and i n s t i t u t i o n s  i n  n i n e ­
t e e n t h  c e n t u r y  B r i t i s h  West A f r i c a  i s  W.C. E k o w -D a n ie ls ,  E n g l i s h  
Law i n  W est A f r i c a :  The L im i t s  o f  i t s  A p p l i c a t i o n , London, Ph .D . 
1962.
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The aim  o f  t h i s  t h e s i s ,  i n  g e n e r a l ,  i s  t o  show t h a t  th e  l e g a l  
s y s te m  e s t a b l i s h e d  i n  th e  c o lo n y  o f  Lagos was c h i e f l y  i n f l u e n c e d  by 
t h e  p o l i t i c a l  and  econom ic p r e c e p t s  o f  t h e  B r i t i s h  governm en t#  I t  
w i l l  be a rg u e d  t h a t  th e  s y s te m  t h a t  e v o lv e d  i n  n i n e t e e n t h  c e n tu r y  
Lagos was n o t  i n t e n d e d  t o  p r o v id e  f o r  t h e  n e e d s  o f  t h e  v a s t  m a j o r i t y  
o f  th e  c o l o n y ' s  i n h a b i t a n t s ;  t h a t  th e  demands o f  t h e  c o l o n i a l  s i t u a t ­
i o n  d id  n o t  a l l o w  f o r  E n g l i s h  c o n c e p ts  o f  j u s t i c e ,  r e s u l t i n g  m ost 
n o t a b l y  i n  r e s t r i c t i o n s  o f  t r i a l  by j u r y  and  o f  em ploym ent o f  l a w y e r s  
i n  t h e  c o u r t s ;  t h a t  t h e  law  i n  g e n e r a l ,  an d  p a r t i c u l a r l y  t h e  law  p e r ­
t a i n i n g  t o  s l a v e r y ,  d e b t  and  l a n d ,  was a d m i n i s t e r e d  i n  an  a r b i t r a r y  
m an n e r ,  w i t h o u t  due r e g a r d  f o r  th e  l e g a l  t e c h n i c a l i t i e s  i n v o l v e d ,  and  
f o r  th e  b e n e f i t  o f  c o m m erc ia l  i n t e r e s t s  i n  th e  c o lo n y  a s  w e l l  a s  i n  
E n g la n d ;  a n d ,  f i n a l l y ,  t h a t  th e  e x p a n s io n  o f  t h e  c o l o n y ' s  j u r i s d i c t ­
i o n  t o  t h e  d i s t r i c t s ,  and  w hat l a t e r  became th e  Lagos p r o t e c t o r a t e ,  
was e q u a l l y  a r b i t r a r y  and  a t  t im e s  p r e c e d e d  b o th  m e r c h a n t s  and  m is s ­
i o n a r i e s #
I t  h ad  o r i g i n a l l y  been  my i n t e n t i o n  t o  d i s c u s s  a s  w e l l  t h e  r e ­
v e r s e  s i d e  o f  t h e  l e g a l  p i c t u r e ,  by  a s s e s s i n g  th e  im p a c t  o f  E n g l i s h  
la w  and  c o u r t s  on t h e  A f r i c a n  s o c i e t i e s  t h a t  came w i t h i n  B r i t i s h  J u r ­
i s d i c t i o n #  U n f o r t u n a t e l y ,  c i r c u m s ta n c e s  beyond  my c o n t r o l  have  made 
i t  i m p o s s ib l e  f o r  me t o  c a r r y  o u t  r e s e a r c h  i n  N i g e r i a ,  a n d  I  have  h a d  
t o  abandon t h i s  p a r t  o f  my t h e s i s  i n  a l l  b u t  a s u p e r f i c i a l  way. Re­
c o r d s  o f  l i t i g a t i o n s  and  t r a n s c r i p t s  o f  c o u r t  p r o c e e d i n g s  w ould  hav e  
e n a b le d  me t o  w eigh  th e  e f f e c t s ,  f o r  e x a m p le ,  o f  la w s  a g a i n s t  th e  
a c c u s a t i o n  and  p u n ish m e n t  o f  w i t c h c r a f t #  T here  a r e  some i n s t a n c e s ,
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c i t e d  i n  s e c o n d a r y  w orks a v a i l a b l e  i n  t h i s  c o u n t r y ,  o f  A f r i c a n s  b e -  
i n g  p r o s e c u t e d  f o r  p u t t i n g  w i t c h e s  t o  d e a t h ,  b u t  i n  t h e  a b se n c e  o f  
more d e t a i l e d  i n f o r m a t i o n ,  t h e  w id e r  p i c t u r e  c a n n o t  be  d e te rm in e d #  
Q u e s t i o n s ,  su ch  a s ,  d i d  t h e s e  p r o h i b i t i o n s  weaken t r a d i t i o n a l  a u t h ­
o r i t y ,  o r  d i d  t h e y  m e re ly  a l i e n a t e  A f r i c a n s  from  B r i t i s h  c o n c e p ts  o f  
j u s t i c e ,  m ust  re m a in  u n a n sw e red  u n t i l  f u r t h e r  r e s e a r c h  i s  p o s s i b l e .
The l e g a l  s y s te m  t h a t  d e v e lo p e d  i n  Lagos i n  t h e  n i n e t e e n t h  c e n ­
t u r y  to d a y  form s th e  b a s i s  o f  th e  j u d i c i a l  sy s te m  o f  N i g e r i a .  Eng­
l i s h  law  i s  p r e s e n t l y  a d m i n i s t e r e d  a l o n g s i d e  c u s to m a ry  law  th r o u g h o u t  
th e  c o u n t r y  and  i s  t h e  r e c i p r o c a l  la w  i n  a l l  r e g i o n s .  But t o  a p p r e c ­
i a t e  f u l l y  th e  d e v e lo p m e n ts  t h a t  to o k  p l a c e  i n  th e  n i n e t e e n t h  c e n t u r y ,  
i t  s h o u ld  be rem em bered  t h a t  t h e  im p a c t  o f  E n g l i s h  law  and l e g a l  i n ­
s t i t u t i o n s  on t r a d i t i o n a l  c o n c e p ts  o f  j u s t i c e  m ust have  been  v e r y  
g r e a t *  A w ide g u l f  e x i s t e d  be tw een  E n g l i s h  j u r i s p r u d e n c e  and  t r a d i ­
t i o n a l  Yoruba j u s t i c e ,  and  t h e  g ro w th  o f  an  E n g l i s h - t y p e  l e g a l  sy s te m  
h ad  t o  t a k e  a c c o u n t  o f  t h e s e  fu n d a m e n ta l  d i f f e r e n c e s .
T r a d i t i o n a l  Yoruba S o c i e t y  h a d  a c h i e v e d  a  h ig h  d e g re e  o f  s o p h i s t ­
i c a t i o n  w e l l  b e f o r e  G re a t  B r i t a i n  s e c u r e d  a  t o e - h o l d  i n  th e  B ig h t  o f  
B e n in .  U n l ik e  th e  num erous c i t y - s t a t e s  o f  th e  N ig e r  d e l t a  o r  th e  
a c e p h a lo u s  s o c i e t i e s  i n  p a r t s  o f  E a s t  A f r i c a ,  t h e  Yoruba had  a  h i g h l y  
c e n t r a l i s e d  form  o f  g o v ern m en t w i th  a d m i n i s t r a t i v e  m a c h in e ry  and  j u d -  
i c i a l  i n s t i t u t i o n s .  E l a b o r a t e  r i t u a l s  and  b e l i e f s  s u r r o u n d e d  th e  
p e r s o n a g e  o f  t h e  K ing who was u s u a l l y  r e c k o n e d  t o  be th e  l i n e a l  d e s -
1 -  S e e ,  f o r  e x a m p le ,  J .A .  P a y n e 1s  Lagos and  West A f r i c a n  Almanack and
D ia ry  f o r  1 8 8 2 , i n  w hich  t h e  a u t h o r  c i t e s  t h e  c a s e  o f  R eg in a  v .
S a tom i and  o r s .
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c e n d a n t  o f  Oduduwa, t h e  m y t h i c a l  p r o g e n i t o r  o f  t h e  Yoruba p e o p le .
As i n  m ost s o c i e t i e s ,  w e a l t h ,  p r i v i l e g e  and  s t a t u s  c o r r e s p o n d e d  w i th  
t h e  d i s t r i b u t i o n  o f  power and  a u t h o r i t y ,  and  t h i s  a c t e d  l a r g e l y  a s  
a  ch ec k  a g a i n s t  th e  a c q u i s i t i o n  o f  a b s o l u t e  o r  d i c t a t o r i a l  pow ers by  
t h e  r e i g n i n g  m on arch . I n  g e n e r a l ,  Yoruba s o c i e t i e s  had  n o t  r e a c h e d  
t h e  s t a g e  o f  d ev e lo p m e n t  w here th e  i n t e r e s t s  o f  t h e  r u l i n g  c l a s s e s  
i n e v i t a b l y  c o n f l i c t e d  w i th  t h e  w e l l - b e i n g  o f  th e  s o c i e t y  a s  a  w h o le ;  
i n  t h i s  r e s p e c t ,  t h e  p h r a s e  go v ern m en t f o r  th e  p e o p le  h a d  n o t  y e t  b e ­
come mere c a n t .  But i f  t h e i r  s y s te m  o f  go v e rn m en t m ust be c a t e g o r i s e d ,
o l i g a r c h y  w ould  be more a p p r o p r i a t e  t h a n  e i t h e r  dem ocracy  o r  a u t o -  
1c r a c y .
In  t r a d i t i o n a l  Yoruba s o c i e t i e s ,  t h e  K ing and  h i s  c o u n c i l  c o n ­
s t i t u t e d  th e  h i g h e s t  a u t h o r i t y  i n  t h e  s t a t e .  T h ere  was no c l e a r  d i s ­
t i n c t i o n  b e tw ee n  t h e  e x e c u t i v e ,  l e g i s l a t i v e  o r  j u d i c i a l  b r a n c h e s  o f  
g o v e rn m e n t:  a s  t h e  e x e c u t i v e ,  th e  K ing  and  h i s  c o u n c i l  s a f e g u a r d e d  
t h e  autonom y o f  t h e  s t a t e  and  e n f o r c e d  i t s  l a w s ;  a s  a  l e g i s l a t i v e  
b o d y ,  i t  made a l l  new law s  and  amended o r  r e p e a l e d  o ld  o n e s ;  and  i n  
i t s  j u d i c i a l  c a p a c i t y ,  i t  s a t  a s  a  h ig h  c o u r t  o f  a p p e a l ,  an d  f o r  
c a s e s  o f  a  more s e r i o u s  n a t u r e ,  a s  a  c o u r t  o f  f i r s t  i n s t a n c e .  The 
p o l i t i c a l  s t r u c t u r e  o f  t h e  s t a t e  was h i e r a r c h i c a l  and  b a s e d  on th e
1 -  T h is  p a r a g r a p h  and  th e  f o l l o w in g  d i s c u s s i o n  o f  t h e  Yoruba j u d i c i a l  
sy s te m  a r e  b a s e d  on th e  f o l lo w in g  w o rk s :  A .B . E l l i s ,  The Yoruba
S p e a k in g  P e o p le s  o f  t h e  S la v e  C o a s t  o f  West A f r i c a , London 1b 9 -^5 
T a l b o t ,  P e o p le s  o f  S o u th e rn  N i g e r i a ; C.D. F o rd e ,  The Yoruba S p e a k in g  
P e o p le  o f  S o u th -W e s te rn  N i g e r i a , London 1951; A.K. A j i s a f e ,  The 
Laws a n d  Custom s o f  t h e  Yoruba P e o p l e , London 192*f; N.A* F a d ip e ,
The S o c io lo g y  o f  th e  Y o ru b a , L ondon, Ph .D . t h e s i s ,  19^0*
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e x te n d e d  f a m i ly  u n i t  o r  compound. Each compound h a d  i t s  c h i e f  o r  
b a l e  t o  whom a l l  o f  i t s  members w ere  r e s p o n s i b l e .  N ext i n  l i n e  came 
w ard  c h i e f s  who h ad  c h a rg e  o f  a  w ard o r  q u a r t e r  c o m p r i s in g  a  number 
o f  compounds, u s u a l l y  i d e n t i f i e d  a s  an e x te n d e d  c l a n .  S t i l l  h i g h e r  
came th e  town c h i e f s ,  and  a t  t h e  a p ex  o f  t h e  p y ram id  s t o o d  th e  p a r a ­
mount c h i e f ,  o r  K in g , and  h i s  c o u n c i l .
B ecause  th e  Yoruba d i d  n o t  r e c o g n i s e  any d i f f e r e n c e  be tw een  p o l ­
i t i c a l  and  j u d i c i a l  a u t h o r i t y ,  th e  j u d i c i a l  s t r u c t u r e  o f  t r a d i t i o n a l  
s o c i e t i e s  r a n  p a r a l l e l  t o  i t s  p o l i t i c a l  d i v i s i o n s .  At t h e  lo w e s t  
l e v e l  was t h e  b a l e ' s  c o u r t  w i th  j u r i s d i c t i o n  o v e r  a l l  c i v i l  d i s p u t e s  
t h a t  o c c u r r e d  w i t h i n  t h e  compound. When a  d i s p u t e  i n v o l v e d  members 
o f  d i f f e r e n t  com pounds, t h e  r e s p e c t i v e  b a l e s  s i t t i n g  t o g e t h e r  c o u ld  
d e c id e  t h e  c a s e .  I f  th e  b a l e s  w ere  n o t  on s u f f i c i e n t l y  good te rm s  
f o r  t h i s  p r o c e d u r e ,  t h e  c a s e  was r e f e r r e d  t o  t h e  c o u r t  o f  th e  ward 
c h i e f .  A p a r t  from  t h i s  j u r i s d i c t i o n ,  t h e  w ard c h i e f ' s  c o u r t  a l s o  
to o k  c o g n is a n c e  o f  a l l  a p p e a l s  from  t h e  lo w e r  c o u r t s ,  and  d i s p u t e s  
i n v o lv i n g  members o f  d i f f e r e n t  w ards  c o u ld  be s e t t l e d  by  th e  ward 
c h i e f s  o f  b o th  p a r t i e s  s i t t i n g  i n  a  com bined c o u r t .  The h i g h e s t  
c o u r t  o f  th e  l a n d ,  where t h e r e  w ere no i n t e r m e d i a t e  town c h i e f s ,  was 
t h e  K i n g 's  c o u n c i l  e x e r c i s i n g  i t s  j u d i c i a l  f u n c t i o n .  As s u c h ,  i t  
was th e  f i n a l  c o u r t  o f  a p p e a l ,  an d  when ward c h i e f s  w ere  u n a b le  t o  
c o n s t i t u t e  a  c o u r t ,  i t  was c o m p e te n t  t o  h e a r  i n t e r - w a r d  d i s p u t e s .
A l l  c r i m i n a l  o f f e n c e s ,  w i th  t h e  e x c e p t i o n  o f  t h e f t ,  came s o l e l y  w i t h ­
i n  th e  j u r i s d i c t i o n  o f  th e  c e n t r a l ,  a u t h o r i t i e s , and  t h e s e  w ere immed­
i a t e l y  r e f e r r e d  t o  th e  h ig h  c o u r t ' s  a t t e n t i o n .
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P ro c e d u re  i n  c i v i l  c a s e s  was a l i k e  i n  a l l  t h e  c o u r t s .  The 
p l a i n t i f f  s t a t e d  h i s  c a s e  f i r s t ,  a f t e r  w hich  th e  d e f e n d a n t  gave h i s  
v e r s i o n .  W i tn e s s e s  f o r  b o th  s i d e s ,  who were e x c lu d e d  from  th e  c o u r t  
cham ber w h i le  th e  p r i n c i p a l  p a r t i e s  t e s t i f i e d ,  w ere th e n  c a l l e d  and 
exam ined  by  t h e  c o u r t .  The p r i n c i p a l  p a r t i e s  w ere  a l l o w e d  t o  c r o s s -  
exam ine e a c h  o t h e r  and  th e  w i t n e s s e s ,  and  f o l lo w in g  t h i s ,  t h e  c a s e  
was summed up by t h e  c o u r t  and  th e  d e c i s i o n  h a n d ed  down. In  t h e  h ig h  
c o u r t  t h i s  p ro c e d u re  d i f f e r e d  inasm uch  a s  t h e  a s s o c i a t e  ju d g e s  were 
a s k e d  f o r  t h e i r  o p in io n s  a f t e r  t h e  sum m ation  by th e  p r e s i d i n g  j u d g e .
The d e c i s i o n  u s u a l l y  r e f l e c t e d  t h e  m a j o r i t y  v i e w p o in t ;  u n a n im i ty  was 
n o t  r e q u i r e d .  I n  c r i m i n a l  c a s e s  t h e  p r o s e c u t i o n  was h a n d le d  by  th e  
ju d g e s  o f  th e  c o u r t ,  and p r o c e d u r e  a p p ro x im a te d  t h a t  i n  c i v i l  c a s e s .  
C r im in a l  p r o c e d u r e  was i n q u i s i t o r i a l  and  n o t  a c c u s a t o r i a l ;  th e  p r o s e ­
c u t i o n  s o u g h t  t o  e s t a b l i s h  t h e  f a c t s  an d  th e  c i r c u m s ta n c e s  u n d e r  
w hich  th e  c r im e  was c o m m itte d ,  and  n o t  s im p ly  th e  g u i l t  o f  th e  a c c u s e d .  
The d e c i s i o n s  o f  th e  h ig h  c o u r t  i n  b o th  c i v i l  and  c r i m i n a l  m a t t e r s  
were f i n a l .
E v id e n ce  was g a t h e r e d  f o r  t h e  c o u r t  by a  c e n t r a l  i n t e l l i g e n c e  
s e r v i c e  w hich  r e p o r t e d  t o  t h e  c o u n c i l  a l l  m a t t e r s  c o n c e r n in g  th e  
m a in te n a n c e  o f  o r d e r  i n  th e  s t a t e .  I n f o r m a t io n  was f u r t h e r  o b t a i n e d  
from  ward c h i e f s  who were o b l ig e d  t o  r e p o r t  d a i l y  u n u s u a l  e v e n t s  i n  
t h e i r  p r e c i n c t s .  C i r c u m s t a n t i a l  e v id e n c e  was a d m is s a b le  i n  c o u r t  
and  was s u f f i c i e n t  t o  c o n v i c t .  I n  c r i m i n a l  c a s e s ,  g r e a t  em p h as is  
was p l a c e d  on i n t e n t i o n  and m o t iv e .  T h u s , an  a c c i d e n t a l  k i l l i n g  
went u n p u n is h e d  i f  i n v e s t i g a t i o n  d i d  n o t  e s t a b l i s h  t h e  e x i s t e n c e  o f
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i l l - w i l l  p r i o r  t o  i t s  o c c u r r e n c e ;  h o w e v e r ,  i n  t h e  c o u r s e  o f  a  f i g h t ,  
i f  one c o m b a ta n t  d i e d ,  t h e  o t h e r  was u s u a l l y  s e n t e n c e d  t o  d ea th*
Those fo u n d  g u i l t y  by th e  c o u r t s  were p e n a l i s e d  from  s m a l l  f i n e s  f o r  
m in o r  i n f r a c t i o n s  t o  th e  d e a th  p e n a l t y  f o r  c r im e s  su c h  a s  m u rd e r ,  i n ­
c e s t  o r  w i t c h c r a f t .  I n c a r c e r a t i o n  was n o t  o f t e n  r e s o r t e d  to  a s  a
r e t r i b u t i v e  m e a s u re ,  tho u g h  p e r s o n s  a w a i t i n g  e x e c u t i o n  a n d  th o s e  who
1h ad  n o t  y e t  p a i d  t h e i r  f i n e s  were g a o le d .  S u s p e c t s  o f  s e r i o u s  c r im e s  
were a l s o  d e t a i n e d  i n  p r i s o n  u n t i l  i n q u i r i e s  c o u ld  be made and t h e i r  
c a s e s  b r o u g h t  b e f o r e  th e  c o u r t .
J u d i c i a l  p r o c e e d i n g s  on th e  w hole  w ere  h i g h l y  i n f o r m a l .  Most 
c a s e s  c o u ld  be h e a r d  anyw here  and  a t  any  t im e ;  t h e  h ig h  c o u r t  w as, 
i n  f a c t ,  i n  p e r p e t u a l  s e s s i o n .  C o u r ts  w ere  open t o  a l l  who w ish e d  
t o  a t t e n d .  T r i a l s  were g e n e r a l l y  c o n d u c te d  i n  a  p u b l i c  a r e a ,  su c h  
a s  t h e  m a rk e t  p l a c e ,  o r  c o u ld  be h e l d  i n  t h e  c h i e f ' s  compound. P r o ­
c e d u re  d u r i n g  t h e  c o u r s e  o f  a  t r i a l  was e q u a l l y  i n f o r m a l .  The c o u r t  
a l lo w e d  i r r e l e v a n c i e s ,  h e a r s a y  and  d i s c u s s i o n  by th e  p e o p le  w i t n e s s ­
in g  th e  t r i a l .  P u b l i c  f e e l i n g  o f t e n  i n f l u e n c e d  th e  c o u r t ' s  ju d g em en t;  
i n d e e d ,  t h e  c o u r t  u s u a l l y  c a n v a s s e d  th e  o p i n io n s  o f  o n lo o k e r s  on th e  
m e r i t s  o f  t h e  c a s e  and i n  t h e  p r e s e n c e  o f  t h e  two c o n te n d in g  p a r t i e s .  
A r b i t r a t i o n  was a l s o  an  i m p o r t a n t  i n g r e d i e n t  i n  t h e  o v e r a l l  m a c h in e ry  
o f  j u s t i c e .  W henever p o s s i b l e ,  t h i r d  p a r t i e s  e n d e a v o u re d  to  b r i n g  
d i s p u t a n t s  t o g e t h e r  and  t o  compose t h e i r  d i f f e r e n c e s .  T h i s  was e s ­
p e c i a l l y  t r u e  when th e  m a t t e r  i n v o lv e d  a  b r e a c h  o f  m a n n e rs .  Yoruba
1 -  F a d i p e ,  S o c io lo g y  o f  t h e  Y o ru b a , 7 1 0 -1 1 .  The m in im is in g  o f  p e n a l  
s a n c t i o n s  i n  t r a d i t i o n a l  s o c i e t y  i s  u n a c c e p t a b l e  t o  many p r e s e n t -  
day A f r i c a n i s t s .
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s o c i e t y  h a d  w e l l - d e f i n e d  s o c i a l  d i s t i n c t i o n s  and  s t r i c t  s o c i a l  con ­
v e n t i o n s ,  and  f a i l u r e  t o  o b s e rv e  them  was c o n s i d e r e d  a  s e r i o u s  
a f f r o n t .  The Y oruba d id  n o t  a l lo w  a  b r e a c h  o f  s o c i a l  e t i q u e t t e  o r  
a  d i s c o u r t e s y  t o  f e s t e r  and  t h r e a t e n  th e  p e a c e  o f  th e  com m unity , 
and  a l t h o u g h  i n v o l v i n g  no m a t e r i a l  i n j u r y ,  d i s p u t e s  o f  t h i s  k i n d ,  
i f  n o t  s e t t l e d  i n f o r m a l l y ,  w ere even  b r o u g h t  t o  th e  a t t e n t i o n  o f  th e  
c o u r t s ,  w h ich  c o u ld  th e n  aw ard  damages t o  t h e  o f f e n d e d  p a r t y .
The a im s  o f  j u s t i c e  i n  t r a d i t i o n a l  Yoruba s o c i e t y  w ere  b r o a d l y -
s p e a k in g  t o  a v o id  d i s r u p t i o n  o f  th e  body  p o l i t i c ,  and  t o  m a in t a in  th e
2s o c i a l  e q u i l i b r i u m .  As s u c h ,  j u s t i c e  was n o t  a lw ay s  a d m i n i s t e r e d  
i m p a r t i a l l y  t o  a l l  members o f  th e  com m unity . The a u t h o r i t i e s  who 
a d m i n i s t e r e d  t h e  law  w ere a l s o  r e s p o n s i b l e  f o r  t h e  m a in te n a n c e  o f  
o r d e r ,  an d  t h e i r  p r im a ry  c o n c e rn  was t h e r e f o r e  w i th  t h e  s o c i a l  and  
p o l i t i c a l  c o n s e q u e n c e s  o f  t h e i r  d e c i s i o n s .  B ecause  o f  su c h  c o n s i d e r ­
a t i o n s ,  t h e  more p o w e r fu l  g ro u p s  i n  t h e  s o c i e t y  o f t e n  re m a in e d  some­
w hat above  t h e  r e g u l a r  m a c h in e ry  o f  j u s t i c e . ^  P e n a l t i e s  f o r  c r im e s  
su c h  a s  m u rd e r  depended  a s  much on th e  p a r t i e s  in v o lv e d  a s  on th e  
c i r c u m s ta n c e s  o f  t h e  a c t .  They c o u ld  be a s  l e n i e n t  a s  c o m p e n sa t io n  
t o  th e  f a m i ly  o f  th e  d e c e a s e d  o r  a s  h a r s h  a s  d e a th  f o r  t h e  m u rd er  o f  
a  p ro m in e n t  member o f  t h e  com m unity .
1 -  F a d ip e ,  S o c io lo g y  o f  t h e  Y oruba , 7 0 4 - 0 6 .  F a d ip e  h a s  l a b e l l e d  
t h i s  " p e a c e -m a k in g "  j u s t i c e .
2 -  The v iew  t h a t  t h e  m a in te n a n c e  o f  s o c i a l  e q u i l i b r i u m  i s  th e  p r im a r y  
o b j e c t i v e  o f  A f r i c a n  law  and  j u s t i c e  i s  b e s t  e x p r e s s e d  i n  th e  w orks 
o f  J .H .  D r ib e r g ;  s e e ,  f o r  e x a m p le ,  At Home W ith  th e  S a v a g e , London 
1932. T h is  v ie w ,  h o w ev er ,  i s  n o t  a c c e p t e d  by many c o n te m p o ra ry  
w r i t e r s .
3 -  F a d ip e ,  S o c io lo g y  o f  th e  Y o ru b a , 709* 10 .
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I n  a  s i m i l a r  way, t h e  c o u r s e  o f  j u s t i c e  c o u ld  be p e r v e r t e d  by 
t e n d e r i n g  b r i b e s  t o  th e  c h i e f s  on th e  K i n g 's  c o u n c i l .  B r ib e r y  was 
n o t  an i n d i c t a b l e  c r im e  e i t h e r  f o r  t h e  g i v e r  o r  r e c e i v e r ;  i t  was 
u n i v e r s a l l y  p r a c t i s e d  am ongst th e  Y oruba , and th r o u g h o u t  m ost o f  
s o u t h e r n  N i g e r i a .  In  c i v i l  m a t t e r s ,  b r i b e r y  would n o t  have  r a d i c ­
a l l y  a l t e r e d  t h e  c o u r s e  o f  j u s t i c e ;  c a s e s  w ere  t r i e d  i n  p u b l i c ,  and  
i f  b i a s  was e v i d e n t  i n  t h e  c o u r t ' s  d e c i s i o n ,  i t  would  n o t  have been  
t o l e r a t e d  by  m ost o f  th e  o n l o o k e r s ,  who one day m ig h t  h av e  s u f f e r e d
i n  th e  same way. However, when a  c a s e  was a t  a l l  d o u b t f u l ,  " th e
2p a r t y  w i th  t h e  l o n g e s t  p u r s e  would u s u a l l y  w in " .  As r e g a r d s  c r im ­
i n a l  m a t t e r s ,  b r i b e r y  o f t e n  h ad  a  v e r y  c o n s i d e r a b l e  e f f e c t .  By b r i b ­
i n g  th e  members o f  th e  c o u n c i l ,  t h o s e  a c c u s e d  o f  t h e  more s e r i o u s  
c r im e s  w ould  g e t  o f f  w i th  a  f i n e  o r  a t  w o r s t  b a n is h m e n t ,  when d e a th  
s h o u ld  h av e  b e en  th e  p e n a l t y .
T h is  i n e q u a l i t y  b e f o r e  t h e  la w ,  th ro u g h  e i t h e r  j u d i c i a l  l e a n i n g  
o r  b r i b e r y ,  was n o t  an  a b u se  o f  th e  Yoruba j u d i c i a l  s y s te m .  I t  was 
a  n e c e s s a r y  p a r t  o f  an a d m i n i s t r a t i o n  o f  j u s t i c e  c o n t r o l l e d  by p o l i t ­
i c a l  a u t h o r i t i e s  who d epend ed  on th e  c o n t i n u e d  a l l e g i a n c e  and  su p p ­
o r t  o f  t h e  more p o w e r f u l  e le m e n ts  i n  t h e  s o c i e t y  t o  s u s t a i n  t h e i r  
r u l e .  So lo n g  a s  th e  e x e c u t i v e  and  j u d i c i a l  b r a n c h e s  o f  g overnm en t
1 -  I b i d . ,  7 10 ; and  T a l b o t ,  P e o p le s  o f  S o u th e r n  N i g e r i a , I I I ,  6 2 0 .  But 
s e e  A j i r a f e ,  Laws and Custom s o f  th e  Y o ru b a , 32 -  " R e c e iv in g  or 
o f f e r i n g  b r i b e s  i n  o r d e r  t o  p e r v e r t  t h e  judgem en t o f  t h e  law  i s  
c r i m i n a l .  The o f f e n d e r  i s  l i a b l e  t o  a  h e av y  f i n e  o r  im p r iso n m e n t
o r  b o t h " .
2 -  T a l b o t ,  P e o p le s  o f  S o u th e rn  N i g e r i a , I I I ,  62 0 .
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w ere com bined  i n  t h e  K ing  and  h i s  c o u n c i l ,  t h e y  w ere c o m p l im e n ta ry  
f u n c t i o n s ;  and  i n t e r f e r e n c e  w i th  e i t h e r  p r e r o g a t i v e  w ould  u l t i m a t e l y  
u n d e rm in e  t h e  p r a c t i c a l  b a s i s  o f  t h e  K i n g 's  a u t h o r i t y .
J u s t i c e  was a d m i n i s t e r e d  i n  a c c o rd a n c e  w i th  a  body  o f  cu s to m s 
and  u s a g e s  t h a t  h ad  b e en  w e l l  d e f i n e d  th ro u g h  t h e  y e a r s  and  was 
known an d  a c c e p t e d  by th e  community a t  l a r g e .  In  t r a d i t i o n a l  Yoruba 
s o c i e t y ,  new la w s  w ere  se ld o m  p r o c l a im e d ,  a s  new s i t u a t i o n s  se ldo m  
a r o s e .  The la w  was a  t im e -h o n o u re d  body o f  cu s to m s h a n d ed  down t o  
th e  p r e s e n t  g e n e r a t i o n  by  i t s  f o r b e a r s ,  a n d  o n ly  ad  hoc m e a su re s  
d e a l i n g  w i th  p a r t i c u l a r  p ro b le m s  an d  r e m a in in g  i n  f o r c e  f o r  s h o r t  
p e r i o d s  w ere  " e n a c t e d " .  S om etim es , p r o c l a m a t io n s  e m p h a s is e d  a l r e a d y  
e x i s t i n g  s a n c t i o n s :  an  i n c r e a s e  i n  th e  amount o f  b u r g l a r y  i n  th e
com m unity , f o r  e x am p le ,  would  b r i n g  f o r t h  a  p r o c l a m a t io n  r e m in d in g  
t h e  p u b l i c  o f  t h e  p u n ish m e n t  f o r  t h i s  o f f e n c e .  But i g n o r a n c e  o f  a 
new ly  p a s s e d  law  was s u f f i c i e n t  t o  m i t i g a t e  t h e  c u l p a b i l i t y  o f  an  
o f f e n d e r .
As i t s  m ain  c h a r a c t e r i s t i c ,  t h e n ,  j u s t i c e  i n  t r a d i t i o n a l  Yoruba 
s o c i e t y  was h i g h l y  i n f o r m a l ,  w i th  a l l  members o f  t h e  comm unity aw are  
o f  t h e  law  and  th e  p r o c e d u r e s  by  w hich  i t  was e n f o r c e d .  By way o f  
c o n t r a s t ,  t h e  E n g l i s h  l e g a l  sy s te m  i n  t h e  m id d le  o f  th e  n i n e t e e n t h  
c e n t u r y ,  was a  h i g h l y  t e c h n i c a l  com plex  o f  u n w ie ld y  p r o p o r t i o n s .
The E n g l i s h  j u d i c i a r y  i t s e l f  h ad  e v o lv e d  o v e r  h u n d re d s  o f  y e a r s  and 
i n  t h r e e  d i s t i n c t  d i v i s i o n s ;  th e  c o u r t s  o f  K i n g 's  B ench, Common
1 -  A j i s a f e ,  Laws and  Customs o f  t h e  Y oruba , 3 2 .
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P l e a s ,  and  C hancery* Each d i v i s i o n  h ad  i t s  own r u l e s  an d  r e g u l a t ­
i o n s  a s  w e l l  a s  i t s  own i n d i v i d u a l  p r o c e d u r e s ,  and  t h e i r  f u n c t i o n s  
a t  t im e s  o v e r l a p p e d .  C e r t a i n  ty p e s  o f  c i v i l  c a u s e s  c o u ld  be h e a r d  
i n  th e  c o u r t s  o f  o n ly  one d i v i s i o n ,  w h i l s t  o t h e r s  c o u ld  be b r o u g h t  
b e f o r e  e i t h e r  o f  tw o . T h u s , i f  t h e  d o c t r i n e s  o f  e q u i t y  w ere  more 
f a v o u r a b l e  t o  a  c e r t a i n  ty p e  o f  c a u se  t h a n  t h e  common la w ,  th e  c a s e  
w ould  be b r o u g h t  b e f o r e  C h an ce ry  d i v i s i o n  c o u r t s  r a t h e r  th a n  th o s e  
o f  Common P l e a s .  P ro c e d u re  i n  th e  c o u r t s  d i f f e r e d  f o r  e a c h  d i v i s i o n .  
Ig n o ra n c e  o f  t h e  p r o p e r  fo rm s t o  be u s e d  o r  o f  th e  num erous s e t s  o f  
r u l e s  and  r e g u l a t i o n s  c o u ld  r e s u l t  i n  a  s u b s t a n t i a l  i n j u s t i c e  t o  th e  
p a r t y  s e e k in g  r e d r e s s ;  and  a p p e a l s  c o u ld  be a l lo w e d  on t h e  b a s i s  o f  
su c h  t e c h n i c a l  p o i n t s .
The a im s o f  E n g l i s h  j u r i s p r u d e n c e  w ere  t o  s e c u r e  t h e  r i g h t s  o f  
i n d i v i d u a l s  a g a i n s t  a r b i t r a r y  a c t s  and t o  s e r v e  a s  a  m eans w hereby  
l e g i t i m a t e  g r i e v a n c e s  c o u ld  be a i r e d .  I t  was an  i d e a l  o f  th e  sy s te m  
t h a t  j u s t i c e  was an  a b s t r a c t  end i n  i t s e l f ,  t h a t  n e i t h e r  p o l i t i c a l  
n o r  s o c i a l  c o n s i d e r a t i o n s  i n f l u e n c e d  j u d i c i a l  d e c i s i o n s .  The i n d i v i d  
u a l  was assum ed  in n o c e n t  u n t i l  -the c a s e  a g a i n s t  him was p ro v e d  beyond  
a  r e a s o n a b l e  d o u b t .  The t r i a l  was c o n d u c te d  a lo n g  a c c u s a t o r i a l  l i n e s  
t h e  c o u r t  d id  n o t  have  th e  d u ty  t o  s e e  t h a t  a l l  p e r t i n e n t  f a c t s  w ere  
p r e s e n t e d .  The p r o s e c u t i o n  t r i e d  o n ly  t o  e s t a b l i s h  th e  c a s e  a g a i n s t  
t h e  a c c u s e d  -  i t  was t h e  l a t t e r * s  o b l i g a t i o n  t o  p r e s e n t  t h e  f a c t s  
t h a t  h ad  b e a r i n g  on h i s  in n o c e n c e .  To e n s u r e  a  t r i a l  f r e e  from  ex ­
t r a n e o u s  c o n s i d e r a t i o n s ,  j u r i e s  o f  laym en  w ere  e m p a n e l le d  t o  d e c id e  
th e  f a c t u a l  e v id e n c e  b e f o r e  th e  c o u r t .  T hu s , a l t h o u g h  t h e  p r e j u d i c e s
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o f  th e  b en ch  c o u ld  n o t  be c o m p le te ly  s u p p r e s s e d ,  t h e y  became f a r  
l e s s  i m p o r t a n t ,  a s  t h e  f u n c t i o n  o f  th e  ju d g e  was l a r g e l y  c o n f in e d  
t o  o f f i c i a t i n g  be tw een  t h e  c o n te n d in g  p a r t i e s *
As f o r  t h e  la w , i t  t o o  had  d e v e lo p e d  h i s t o r i c a l l y  a lo n g  d i f f e r ­
e n t  p a t h s .  The common law  was th e  r e s u l t  o f  c e n t u r i e s  o f  c o u r t  r u l ­
i n g s  t h a t  e s t a b l i s h e d  th e  p r i n c i p l e s  o f  th e  law  common t o  th e  e n t i r e  
c o u n t r y .  S i m i l a r l y ,  t h e  la w s  o f  e q u i t y  h ad  s lo w ly  em erged  from th e  
r u l i n g s  o f  C h an ce ry  c o u r t s ,  and  where t h e r e  was a  c o n f l i c t  be tw een  
t h e  tw o , e q u i t y  to o k  p re c e d e n c e  o v e r  t h e  common la w .  I n  a d d i t i o n ,  
t h e r e  was th e  s t a t u t e  la w ,  c o m p r is in g  t h e  a c t s  o f  P a r l i a m e n t , which 
a p p l i e d  i n  a l l  c o u r t s  and  w hich  was th e  suprem e law  o f  t h e  l a n d .
The law  was a  h i g h l y  com plex and  e s o t e r i c  m a t t e r ,  t h e  s u b t l e t i e s  o f  
w hich  no  laym an c o u ld  p o s s i b l y  fa th o m ; even  la w y e r s  h a d  d i f f i c u l t i e s  
u n d e r s t a n d i n g  i t s  n u a n c e s .  The law  d id  n o t  re m a in  s t a t i c .  T here  was 
a  c o n t i n u a l  f lo w  o f  P a r l i a m e n t a r y  e n a c tm e n ts  and  h ig h  c o u r t  r u l i n g s ,
w hich  n o t  o n ly  a l t e r e d  th e  law  b u t  chang ed  e x i s t i n g  g e n e r a l  c o n c e p t s
1a s  w e l l .  A lth o u g h  th e  d o c t r i n e  o f  s t a r e  d e c i s i s  l e n t  a  l a r g e  d e ­
g r e e  o f  c o n f o r m i ty  t o  c o u r t  d e c i s i o n s ,  th e  law  was c o n t i n u a l l y  b e in g  
m o d if i e d  by  su c h  j u d i c i a l  r u l i n g s .
As i t s  m ain c h a r a c t e r i s t i c  t h e n ,  t h e  E n g l i s h  l e g a l  sy s te m  was 
o f  a  h i g h l y  t e c h n i c a l  n a t u r e  w hich  o n ly  few u n d e r s to o d  t h o r o u g h ly ;  
i t s  law s  w ere v o lu m in o u s  and  i t s  p r o c e d u r e s  o b s c u re  t o  t h e  p u b l i c
1 -  The d o c t r i n e  o f  s t a r e  d e c i s i s  b in d s  t h e  h ig h  c o u r t  t o  f o l lo w  i t s  
p r e v i o u s  ju d g e m e n ts .  I t  i s  o n ly  r e c e n t l y  t h a t  t h e  P r i v y  C o u n c i l  
h a s  s e e n  f i t  t o  a l t e r  t h i s  d o c t r i n e ,  and  i t  may now u p s e t  a  p r e ­
v io u s  r u l i n g .
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a t  l a r g e *
The two l e g a l  sy s te m s  w ere t h e r e f o r e  g r e a t l y  d i s s i m i l a r .  The 
a d m i n i s t r a t i o n  o f  j u s t i c e  am ongst t h e  Yoruba was i n  g e n e r a l  an  i n ­
fo rm a l  p r o c e s s  t h a t  i n c l u d e d  p r o v i s i o n  f o r  p r i v a t e  a r b i t r a t i o n .  The 
E n g l i s h  l e g a l  s y s te m ,  on t h e  o t h e r  h a n d ,  was s t r e w n  w i th  t e c h n i c a l i ­
t i e s  and  was h i g h l y  im p e r s o n a l  i n  i t s  a p p ro a c h  t o  i n d i v i d u a l s .  F o r  
t h e  Y oruba, th e  c h i e f  a im  o f  j u s t i c e  was th e  m a in te n a n c e  o f  s o c i a l  
e q u i l i b r i u m  and  th e  c o h e s i v e n e s s  o f  th e  body p o l i t i c ;  w h i l s t  j u s t i c e  
i n  t h e  E n g l i s h  s e n s e  was more o f  an  a b s t r a c t  c o n c e p t  t h a t  i d e a l l y  
d i d  n o t  t a k e  a c c o u n t  o f  s o c i a l  o r  p o l i t i c a l  c o n s e q u e n c e s .  The d i f f e r ­
e n c e s  i n  th e  two sy s te m s  o f  law  w ere  e q u a l l y  m ark ed . I n  t r a d i t i o n a l  
Yoruba s o c i e t y ,  t h e  law  was an a g e - o l d  c o m p i l a t i o n  o f  c u s to m s  w hich  
a l l  members o f  th e  community u n d e r s t o o d ;  new la w s  w ere  n o t  o f t e n  
n e c e s s a r y  i n  th e  c i r c u m s ta n c e s  o f  n i n e t e e n t h  c e n t u r y  W est A f r i c a .
I n  E n g la n d ,  h o w e v e r ,  t h e  o p p o s i t e  c o n d i t i o n s  o b t a i n e d :  new e n a c tm e n ts  
c o n t i n u a l l y  amended o ld  la w s  and  c o n c e p t s ,  and  no laym an  was a b l e  t o  
com prehend th e  s c o p e  o f  t h i s  v a s t  body  o f  l e g i s l a t i o n .
As can  be s e e n ,  t h e r e f o r e ,  t h e  m e n t a l i t y  b e h in d  th e  two l e g a l  
sy s te m s  w ere  b a s i c a l l y  i n c o m p a t i b l e .  A l th o u g h  th e  Y oruba sy s te m  o f  
j u s t i c e  was r e l a t i v e l y  s o p h i s t i c a t e d ,  com pared  w i th  o t h e r  j u d i c i a l  
s y s te m s  i n  A f r i c a ,  i t  h ad  h a r d l y  assum ed  th e  same d e g re e  o f  d e v e lo p ­
m ent a s  t h a t  i n  E n g la n d . The m ost fu n d a m e n ta l  d i f f e r e n c e  t h a t  e x i s t e d  
be tw een  th e  two was th e  p l a c e  j u s t i c e  h a d  i n  th e  g o v e r n in g  o f  th e  
r e s p e c t i v e  s o c i e t i e s .  In  E n g lan d  i t  a c t e d  a s  a  s a f e g u a r d  a g a i n s t  
t h e  i n c u r s i o n s  o f  e x e c u t i v e  a u t h o r i t y .  Amongst th e  Y oruba , ho w ev er ,
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b o th  b r a n c h e s  o f  govern m en t w ere  a d m i n i s t e r e d  by t h e  same a u t h o r ­
i t i e s  who r e g a r d e d  e a c h  a s  co m p lem en ta ry  f u n c t i o n s .  To th e  Y oruba, 
j u s t i c e  c o u ld  n o t  be d i v o r c e d  from  th e  w id e r  s o c i a l  and  p o l i t i c a l  
c o n s i d e r a t i o n s .  C o n t r o l  o v e r  i t s  a d m i n i s t r a t i o n  was e s s e n t i a l  f o r  
th e  e x e r c i s i n g  o f  p o l i t i c a l  a u t h o r i t y  i n  W est A f r i c a n  c o n d i t i o n s ;  
w i th o u t  i t ,  t h e  b a s i s  o f  t h i s  a u t h o r i t y  w ould  be u n d e rm in e d .
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CHAPTER I  
B r i t i s h  I n t e r v e n t i o n  i n  L agos
The i s l a n d  o f  Lagos l i e s  o f f  th e  c o a s t  o f  p r e s e n t - d a y  s o u th w e s te rn
N i g e r i a  w i t h i n  th e  p r o t e c t i n g  w a t e r s  o f  a  la g o o n  s y s te m  t h a t  e x te n d s
from  l a k e  Nokue i n  th e  w e s t  t o  th e  B en in  r i v e r  i n  t h e  e a s t*  I t  i s
a c c e s s i b l e  from  t h e  s e a  th ro u g h  a  c h a n n e l  a b o u t  h a l f  a  m ile  w id e ,
and  d e s p i t e  t h e  p r e s e n c e  o f  a  s h i f t i n g  b a r ,  i t  i s  t h e  f i n e s t  n a t u r a l
h a rb o u r  i n  t h a t  p a r t  o f  A f r i c a .  A t an  e a r l y  p e r i o d  i n  i t s  h i s t o r y ,
t h e  i s l a n d  a b s o rb e d  l a r g e  m i g r a t o r y  g ro u p s  from Y o ru b a la n d  and B e n in ,
and  o v e r  th e  y e a r s  i t  e v o lv e d  i n t o  a  w e l l  i n t e g r a t e d  com m unity , w i th
1t r a d i t i o n a l  t i e s  t o  th e  k ingdom  o f  B e n in .  By th e  m id d le  o f  th e  
n i n e t e e n t h  c e n t u r y ,  h o w ever ,  t h e  im p a c t  o f  f u r t h e r  m i g r a t i o n s  from 
th e  i n t e r i o r  and  th e  i n t r o d u c t i o n  o f  n o n - A f r i c a n  e le m e n ts  i n t o  t h e  
s o c i e t y  w ere h a v in g  a d i v i s i v e  e f f e c t .  Im m ig ran ts  moving s o u th  a f t e r  
t h e  d i s s o l u t i o n  o f  th e  Qyo em p ire  and  th e  s u b s e q u e n t  c i v i l  w a rs ,
Hausa m e rc h a n ts  s e e k in g  g r e a t e r  t r a d e  o p p o r t u n i t i e s  on th e  c o a s t ,  
and  E u ropean  and  B r a z i l i a n  s l a v e - t r a d e r s  a t t r a c t e d  by th e  s t r a t e g i c  
p o s i t i o n  o f  th e  i s l a n d  h ad  u p s e t  th e  d e l i c a t e  s o c i a l  and  p o l i t i c a l  
b a la n c e  o f  th e  k ingdom , r e s u l t i n g  i n  a  s u c c e s s f u l  coup d * e t a t  by a  
c l a im a n t  t o  t h e  t h r o n e ,  K osoko, nephew o f  t h e  r e i g n i n g  Oba, A k i t o y e .
1 -  For th e  e a r l y  h i s t o r y  o f  Lagos s e e ,  J .B .  L o s i ,  H i s t o r y  o f  L a g o s , 
Lagos 1914 , J . B .  Wood, H i s t o r i c a l  N o t i c e s  o f  L ago s , West A f r i c a , 
Lagos 1933* and A. B u rn s ,  H i s t o r y  o f  N i g e r i a , 5 th  e d i t i o n ,  London 
1933, 3 3 -3 9 .
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The l a s t  v e s t i g e  o f  t r a d i t i o n a l  a u t h o r i t y  s a n c t i o n e d  by B enin  was 
o v e r th ro w n ,  and  th e  s t a b i l i t y  o f  t h e  p o l i t i c a l  s i t u a t i o n  t h a t  r e ­
p l a c e d  i t  d epend ed  on th e  a b s o l u t e  c o n t r o l  o f  th e  m a c h in e ry  o f  gov­
e rn m en t by  th e  new Oba and t h e  f a v o u r a b l e  a l ig n m e n t  o f  g ro u p s  on 
th e  i s l a n d *  I n  t h e s e  f l u i d  c o n d i t i o n s ,  any  a l t e r a t i o n  o f  th e  i n t e r ­
n a l  s o c i a l  and  p o l i t i c a l  b a la n c e  h a d  t o  be r e s i s t e d .
The demands o f  th e  i n t e r n a l  p o l i t i c a l  s i t u a t i o n  a t  L ag os , w hich 
c a l l e d  f o r  a b s o l u t e  c o n t r o l  o v e r  th e  i s l a n d ’s  a f f a i r s ,  w ere a  d i r e c t  
c h a l l e n g e  t o  e x p a n d in g  B r i t i s h  i n t e r e s t s  a lo n g  t h e  West A f r i c a n  
c o a s t .  The e m p h a s is  o f  th e  B r i t i s h  g o v e rn m e n t ’s  a n t i - s l a v e  t r a d e  
p o l i c y  h ad  by th e  184*0 *s s h i f t e d  from  i t s  s u p p r e s s i o n  on th e  h ig h  
s e a s  a lo n e  t o  i t s  s u p p r e s s i o n  a t  t h e  r o o t s  o f  th e  t r a d e  on th e  l a n d  
a s  w e l l .  ’’S la v e  t r a d e  t r e a t i e s "  w ere  n e g o t i a t e d  w i th  A f r i c a n  c h i e f s
a lo n g  th e  c o a s t ,  and  i n f r i n g e m e n t s  w ere p u n i s h e d  by n a v a l  bom bard- 
2m en t .  A t th e  same t im e ,  p r o p o s a l s  f o r  e n d in g  t h e  s l a v e  t r a d e ,  by
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t u r n i n g  A f r i c a n s  t o  t h e  d ev e lo p m en t o f  t h e i r  own r e s o u r c e s ,  met 
w i th  o f f i c i a l  a p p r o v a l .  H e n c e f o r th ,  t r e a t i e s  f o r  t h e  s u p p r e s s i o n  o f
1 -  Kosoko o v e r th r e w  A k ito y e  i n  184-5 d r i v i n g  o u t  a t  t h e  same t im e  t h e  
Oba o f  B e n i n ' s  r e p r e s e n t a t i v e ,  th e  E l e t u ,  who had  p r e v i o u s l y  s e l e c ­
t e d  Lagos O bas. S e e ,  C.W. Newbury, The W e s te rn  S la v e  C o a s t  and i t s  
R u l e r s ,  O xford  1961 , 4-6-47, and  B u rn s ,  H i s t o r y  o f  N i g e r i a ,  3%^
2 -  As Denham 's a c t i o n  a t  G a l l i n a s  i n  184-1 show s, n a v a l  a c t i o n  o f t e n  
p r e c e d e d  t h e  s i g n i n g  o f  t r e a t i e s ,  t o o .  S e e ,  C. L lo y d ,  The Navy and 
t h e  S la v e  T ra d e ,  The S u p p r e s s io n  o f  t h e  A f r i c a n  S la v e  T rad e  i n  th e  
N in e te e n th  C e n tu r y , London 194-9Y' 95*97«
3 -  The m ost i n f l u e n t i a l  o f  t h e s e  was T .F .  B u x to n 's  The A f r i c a n  S la v e  
T rade  and  i t s  Remedy, London 184-0, w hich  a rg u e d  t h a t  o n ly  by s u b ­
s t i t u t i n g  i n  i t s  p l a c e  l e g i t i m a t e  commerce w ould  s l a v e  t r a d e  be 
e r a d i c a t e d .
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t h e  s l a v e  t r a d e  a l s o  i n c l u d e d  p r o v i s i o n s  f o r  g r a n t s  o f  l a n d  f o r  c u l ­
t i v a t i o n  o f  c o t t o n  and  a r r a n g e m e n ts  t o  f a c i l i t a t e  l e g i t i m a t e  commerce. 
H e n c e f o r th ,  a s s i s t a n c e  t o  co m m erc ia l  e n t e r p r i s e  i n  West A f r i c a  and  
a b o l i t i o n  o f  t h e  s l a v e  t r a d e  were c o m p lem en ta ry  p o l i c i e s  f o r  th e  
B r i t i s h  g o v e rn m e n t ,  i n  s p i t e  o f  o c c a s i o n a l  d o u b ts  t h a t  th e  g row th  
o f  th e  fo rm er  h ad  n e c e s s a r i l y  t o  r e s u l t  i n  a  d e c l i n e  i n  t h e  l a t t e r .
As t h e  fo c u s  o f  th e  s l a v e  t r a d e  moved e a s tw a r d s  t o  t h e  B ig h ts  
o f  B enin  and  B i a f r a ,  B r i t a i n  fou nd  h e r s e l f  c o n f r o n t e d  by th e  m a jo r  
s l a v e  e x p o r t e r s  i n  th e  a r e a ,  m ost p ro m in e n t  b e in g  t h e  k ingdom  o f  
Dahomey. O f f i c i a l  and u n o f f i c i a l  m is s i o n s  w ere  s e n t  o u t  t o  i t s  K in g , 
Ghezo, i n  o r d e r  t o  s e c u r e  a  s l a v e  t r a d e  t r e a t y ,  and Ghezo e n c o u ra g e d  
t h e  b e l i e f  t h a t  he was p r e p a r e d  t o  do a  d e a l .  A t r e a t y  o f  f r i e n d s h i p ,  
r e c i p r o c i t y  and  good u n d e r s t a n d i n g  was s i g n e d  i n  184-6, and i t  i n c l u d -  
e d  a  p r o v i s i o n  f o r  th e  p r o t e c t i o n  o f  B r i t i s h  t r a d e .  I t  was a l s o  r e ­
p o r t e d  t h a t  Ghezo was p r e p a r e d  t o  a g r e e  t o  a  s l a v e  t r a d e  t r e a t y  a f t e r
a r r a n g e m e n ts  had  been  made f o r  th e  c u l t i v a t i o n  o f  c o t t o n ,  which w ould
2t a k e  th e  p l a c e  o f  t h e  s l a v e  t r a d e  a s  a  s o u r c e  o f  r e v e n u e .  In  th e  
e v e n t ,  t h e  K ing  was m e re ly  s t a l l i n g  f o r  t im e ,  b u t  i n  o r d e r  t o  m ain ­
t a i n  p r e s s u r e  on him  and  t o  p rom ote  B r i t i s h  c o m m erc ia l  i n t e r e s t s ,  a
1 -  S i r  E. H e r t s l e t ,  T r e a t i e s  Between G r e a t  B r i t a i n  and  F o re ig n  
P ow ers , X I I ,  33*
2 -  W.H. S c o t t e r ,  I n t e r n a t i o n a l  R i v a l r y  i n  t h e  B ig h ts  o f  B en in  and 
B i a f r a ,  1815 ~ 8 5 , London, Ph . D. t h e s i s ,  1933$ 6 ^ ;  s e e  a l s o  S .O . 
B io b ak u , The Egba and t h e i r  N e ig h b o u r s , O xford  1937* 38 .
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c o n s u l ,  John  B e e c r o f t ,  was a p p o in t e d  f o r  th e  a r e a ,  t h e  f i r s t  B r i t i s h  
r e p r e s e n t a t i v e  i n  th e  B i g h t s .
W hile  t h e  B r i t i s h  g ov ernm en t was p u r s u i n g ' i t s  t w o - f o l d  p o l i c y ,  
t h e  Church  M is s io n a r y  S o c i e t y  was e s t a b l i s h i n g  i t s e l f  on th e  m ain­
l a n d  o f  w hat i s  now th e  w e s te r n  r e g i o n  o f  N i g e r i a .  The f a i l u r e  o f  
t h e  N ig e r  m is s io n  o f  1841 h a d  t e m p o r a r i l y  c h e c k e d  B r i t a i n ' s  e f f o r t s  
a lo n g  th e  N ig e r ,  a n d  th e  i n i t i a t i v e  i n  t h e  h i n t e r l a n d  o f  th e  B ig h ts  
p a s s e d  t o  t h e  m i s s i o n a r i e s .  I n  184-3, & W esleyan  m is s i o n  e s t a b l i s h e d
a  s t a t i o n  a t  B adagry  and r e c e i v e d  o f f i c i a l  p r o t e c t i o n  from  th e  th e n
1G overnor o f  t h e  G old C o a s t ,  George M a c le an .  T h ree  y e a r s  l a t e r ,  t h e  
Church M is s io n a r y  S o c i e t y  was i n v i t e d  t o  e s t a b l i s h  an  o u t p o s t  a t  
A b e o k u ta ,  t h e  c a p i t a l  o f  t h e  Egba n a t i o n .  L arge  num bers o f  Egba r e ­
c a p t i v e s  from  S i e r r a  Leone h a d  r e t u r n e d  t o  A beoku ta  i n  th e  184-O’s  and  
had  i n f l u e n c e d  t h e  E gba, who were q u ic k  t o  u n d e r s t a n d  t h e  v a lu e  o f  
m i s s i o n a r y  c o n t a c t  i n  d e f e n d in g  th e m s e lv e s  from  th e  m i l i t a r y  i n c u r ­
s i o n s  o f  Dabomey and  I b a d a n .  The Egba w ere  p r i m a r i l y  i n t e r e s t e d  i n  
g a i n i n g  a c c e s s  t o  t h e  c o a s t  f o r  p u r p o s e s  o f  t r a d e  and  a  s t e a d y  s u p p ly  
o f  a rm s . They h ad  been  d r i v e n  s o u th w e s t  d u r in g  th e  w a rs  f o l lo w in g  
th e  d i s s o l u t i o n  o f  t h e  Oyo e m p ire ,  and  t h e y  now lo o k e d  t o  th e  s e a
f o r  th e  means o f  s u r v i v a l .  I t  was t o  s e c u r e  t h i s  aim  t h a t  th e  m i s s -
2i o n a r i e s  w ere o r i g i n a l l y  i n v i t e d  t o  A b e o k u ta .
1 -  J .F .A .  A j a y i ,  C h r i s t i a n  M is s io n s  i n  N i g e r i a ,  184-1-1891» London 
1965, 3 1 - 3 3 .
2 -  P r o f e s s o r  A ja y i  i n t e r p r e t s  t h e  i n i t i a t i v e  a s  coming from  th e  
m i s s i o n a r i e s  and  n o t  th e  E gba; s e e ,  i b i d . , c h a p t e r  I I .
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I n  a d d i t i o n  t o  go vernm en t and  m i s s i o n a r y  i n t e r e s t  i n  th e  a r e a ,  
t h e r e  was a l s o  a  g ro w in g  i n t e r e s t  on t h e  p a r t  o f  B r i t i s h  m e rc h a n ts  
e s t a b l i s h e d  e l s e w h e r e  on t h e  w e s t  c o a s t .  M e rch a n ts  -  p a r t i c u l a r l y  
t h o s e  a t  Cape C o a s t  -  h e l d  g r e a t  h o p e s  o f  p e n e t r a t i n g  th e  v i r g i n  
m a r k e ts  o f  Y o ru b a la n d  and  e x t r a c t i n g  t h e  palm  p ro d u c e  t h a t  c o u ld  be 
g o t  i n  ab und an ce  t h e r e .  G lowing r e p o r t s  o f  th e  r i c h n e s s  o f  t h e  l a n d  
a n d  th e  p o s s i b i l i t i e s  i t  o f f e r e d  l e g i t i m a t e  commerce h a d  wide c u r r ­
e n c y ,  and t h e r e  seem ed a l s o  a  good o p p o r t u n i t y  t o  i n t r o d u c e  and d e -
-i
v e lo p  a  s u b s t a n t i a l  c o t t o n  c r o p .  B r i t i s h  m e rc h a n ts  h ad  a l r e a d  f o l l -
2owed th e  m i s s i o n a r y  l e a d  t o  B a d ag ry ,  b u t  th ough  c e n t r a l l y  p l a c e d  on 
t h e  la g o o n  sy s te m  be tw een  P o r t o  Novo and  L ag o s ,  B ad agry  was i l l -  
s u i t e d  a s  a  p o r t  f o r  c o m m erc ia l  p u r p o s e s .  A more c o n v e n ie n t  e n t r e ­
p o t  was r e q u i r e d  b e f o r e  th e  r e s o u r c e s  o f  Y o ru b a la n d  c o u ld  be e x p ­
l o i t e d .
To f u r t h e r  t h e i r  own p a r t i c u l a r  i n t e r e s t s ,  m i s s i o n a r y  s o c i e t i e s  
and  West A f r i c a n  m e rc h a n ts  a l i k e  lo o k e d  to w a rd s  t h e  i s l a n d  o f  L ag o s ,  
w h ic h ,  s i t u a t e d  a t  th e  mouth o f  t h e  Ogun r i v e r ,  was t h e  n a t u r a l  p o r t  
o f  Y o ru b a la n d .  F o r  m i s s i o n a r i e s ,  t h e  i s l a n d  c o u ld  s e r v e  a s  a  g a t e ­
way t o  th e  h i n t e r l a n d  and  an  open d o o r  th r o u g h  which th e  Egba c o u ld
be s u p p l i e d ;  f o r  m e r c h a n t s ,  i t  h e l d  o u t  p r o s p e c t s  o f  a  s u i t a b l e  b a s e
1 -  I b i d . ,  1 2 0 -2 1 .
2 -  The f i r m s  o f  B anner B r o t h e r s ,  H u t to n ,  and  S t e w a r t  & D oug las  h ad  
been  e s t a b l i s h e d  a t  B adagry  b e f o r e  t h e  n a v a l  a c t i o n  o f  December
1851; s e e ,  Newbury, The W e s te rn  S la v e  C o a s t ,  57*
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from  w hich  c o m m e rc ia l  e n t e r p r i s e  c o u ld  s p r e a d  t o  t h e  o i l - r i c h  m ain ­
l a n d .  The i n t e r e s t s  o f  b o t h ,  h o w e v e r ,  w ere  b e in g  t h w a r t e d  by th e  
p o l i c i e s  o f  t h e  r e i g n i n g  Oba o f  L a g o s ,  K osoko , who a c t i v e l y  p u r s u e d  
th e  s l a v e  t r a d e  and  h a d  r e f u s e d  on a  num ber o f  o c c a s i o n s  t o  a l lo w  
B r i t i s h  s u b j e c t s ,  o r  t h o s e  u n d e r  B r i t i s h  p r o t e c t i o n ,  t o  e s t a b l i s h  
th e m s e lv e s  on t h e  i s l a n d .  The Oba was w e l l  aw are  o f  t h e  p o t e n t i a l  
i n f l u e n c e  B r i t i s h  s u b j e c t s  c o u ld  w i e l d  i n  th e  form  o f  t h e  p r e v e n t i v e  
s q u a d r o n ,  and he  was u n w i l l i n g  to  c r e a t e  an  a l t e r n a t i v e  t o  h i s  a u t h ­
o r i t y .  T h us , when a  s l a v e  t r a d e  t r e a t y  was p r o f f e r e d  by c o n s u l  B ee-  
c r o f t  i n  November 1 8 5 1 , i t  h ad  t o  be r e j e c t e d ,  f o r  a l t h o u g h  th e  p r o ­
v i s i o n s  a b o l i s h i n g  s l a v e  t r a d e  i n  Lagos c o u ld  be g o t  a ro u n d ,  th o s e  
w hich  p r o v id e d  f o r  th e  a d m is s io n  o f  B r i t i s h  m e rc h a n ts  and  m is s i o n ­
a r i e s  w ould  u l t i m a t e l y  hav e  u n d e rm in ed  h i s  a u t h o r i t y .
A show o f  f o r c e  a lo n e  c o u ld  r e s o l v e  t h e  s i t u a t i o n  a t  L agos.
On th e  2 5 th  o f  November, B e e c r o f t  made an  a b o r t i v e  a t t e m p t  t o  c o e r c e  
t h e  Oba by b r i n g i n g  H.M.S. B loodhound a c r o s s  t h e  b a r  and  i n t o  th e  
l a g o o n ;  b u t  th e  s h i p  w ent a g ro u n d  one m i l e  from  th e  tow n, and  th e  
c o n s u l  was f o r c e d  t o  r e t r e a t  u n d e r  h e a v y  f i r e .  A lth o u g h  B e e c r o f t  
had  e x ce ed e d  h i s  i n s t r u c t i o n s  by u s i n g  f o r c e  a t  t h i s  s t a g e ,  h i s  s e t ­
b a ck  had  r a d i c a l l y  a l t e r e d  t h e  s i t u a t i o n .  Now t h e r e  c o u ld  be no r e ­
1 -  S c o t t e r ,  I n t e r n a t i o n a l  R i v a l r y , 7 1 ;  J . F . A .  A j a y i ,  "The B r i t i s h  
O c c u p a t io n  o f  L agos , 1 8 3 1 -6 1 :  a  C r i t i c a l  R eview 11, N i g e r i a  M a g az in e ,
6 9 , A ugust 1961 , 102. A B r i t i s h  m e r c h a n t ,  Thomas H u t to n ,  d id  on 
o c c a s io n  go  to  Lagos t o  s e l l  guns and  pow der; b u t  no  B r i t i s h  m er­
c h a n t s  w ere a l lo w e d  t o  e s t a b l i s h  f a c t o r i e s  t h e r e ;  s e e ,  e x t r a c t  o f  
a  l e t t e r  from  th e  R ev eren d  C. G o l lm e r ,  13 J a n . 1 8 3 1 , i n  T r o t t e r  t o  
FO, 7 A p r .1 8 5 1 , FO 8 4 /8 6 0 .
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t r e a t  from  f u r t h e r  c o n f l i c t  w i th o u t  l o s i n g  f a c e  and  com prom is ing  
B r i t i s h  p o l i c y  a lo n g  th e  e n t i r e  c o a s t*  A c c o r d in g ly ,  a  s u b s e q u e n t  
n a v a l  a c t i o n  a t  th e  end  o f  December a c c o m p l is h e d  w hat th e  f i r s t  h ad  
f a i l e d  t o  do . Kosoko was d r i v e n  from  L a g o s ,  f l e e i n g  w i th  h i s  f o l l ­
ow ers t o  t h e  town o f  Epe t w e n t y - f i v e  m i l e s  t o  th e  e a s t ,  and a  f o r ­
mer Oba, A k i to y e ,  was r e s t o r e d  to  h i s  t h r o n e  a f t e r  s e v e n  y e a r s  i n  
e x i l e .  On th e  f i r s t  o f  th e  new y e a r ,  a  t r e a t y  was s i g n e d  a b o l i s h i n g  
s l a v e  t r a d e  i n  Lagos and  o b l i g i n g  th e  Oba to  p r o t e c t  m i s s i o n a r y  e n -  
t e r p r i s e  an d  a l lo w  freedom  o f  t r a d e  t o  a l l  B r i t i s h  s u b j e c t s .  B r i t ­
a i n  had  s e c u r e d  a  t o e - h o l d  i n  th e  B ig h t  o f  B e n in .
The r e s t o r a t i o n  o f  A k i to y e  im m e d ia te ly  b ro u g h t  w i th  i t  p ro b le m s  
o f  a u t h o r i t y ;  from  th e  o u t s e t ,  h i s  p o s i t i o n  i n  L agos was weak. T r e a ty  
bound t o  s u p p r e s s  t h e  s l a v e  t r a d e ,  A k i to y e  was u n a b le  t o  g a in  th e  
s u p p o r t  o f  t h o s e  c h i e f s  who h a d  f o r m e r ly  p r o s p e r e d  u n d e r  s l a v e  t r a d e  
c o n d i t i o n s  i n  t h e  l a t e  l 8 *fOfs .  T rade  i n  p a l m - o i l  and - k e r n e l s  en ­
t a i l e d  more a rd u o u s  work w i th  much l e s s  p r o f i t ,  and  th e  c h i e f s  grew  
d i s c o n t e n t e d  w i th  t h e i r  l o t .  The i n f l u x  o f  E u ro p ean  m e rc h a n ts  and 
S i e r r a  Leonean  and  B r a z i l i a n  e m ig r a n t s  f o l lo w in g  th e  s i g n i n g  o f  t h e  
t r e a t y  soon  a l i e n a t e d  o t h e r  s e c t i o n s  o f  t h e  i n d ig e n o u s  p o p u l a t i o n  a s  
w e l l .  A f r i c a n  t r a d e r s ,  w i t h o u t  t h e  econom ic  a d v a n ta g e s  o f  th e  E u ro ­
pean  m e rc h a n ts  o r  t h e  " s m a t t e r i n g  o f  E u ro p ean  s k i l l s 11 p o s s e s s e d  by 
t h e  e m i g r a n t s ,  c o u ld  n o t  com pete  i n  rft h e  h i g h l y  c o m p e t i t i v e  c o n d i t ­
i o n s  o f  t r a d e  a t  Lagos i n  t h e  l 8 5 0 , s fl; and  th e  I d e j o  c h i e f s ,  "who
1 -  For t h e  n a v a l  a c t i o n s  o f  25 November and  25 December 1851» s e e ,
B u rn s ,  H i s t o r y  o f  N i g e r i a , 1 1 7 -2 2 . The s l a v e  t r a d e  t r e a t y  o f  1 
J a n .  1852  can  be found  i n  i b i d . ,  A ppend ix  C, 302-0*f.
U
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h a d  n o t h in g  t o  s e l l  h u t  t h e i r  l a n d " ,  so o n  fo u n d  t h e  e x - s l a v e s  more 
t h a n  t h e i r  e q u a ls #
O th e r  e le m e n ts  o f  t h e  community were a l s o  a f f e c t e d  by  th e  ob­
l i g a t i o n s  o f  t h e  t r e a t y #  P r o h i b i t i o n  o f  human s a c r i f i c e  and th e
pp r o t e c t i o n  a f f o r d e d  C h r i s t i a n  m i s s i o n a r i e s  were r e s e n t e d  a s  e f f o r t s  
t o  d i s p a r a g e  t im e -h o n o u re d  c u s to m s and  p r a c t i c e s ;  and  t h e  c h i e f s  
w ere  i n d i g n a n t  when th e  B r i t i s h  c o n s u l  i n t e r v e n e d  on b e h a l f  o f  two 
women a c c u s e d  o f  w i t c h c r a f t  -  a  m a t t e r  w hich  th e y  c o n s i d e r e d  t o  be 
w i t h i n  t h e i r  own p u rv iew # ^  T h e r e f o r e ,  w i th  th e  e x c e p t i o n  o f  a  h a r d  
c o re  o f  f o l l o w e r s ,  who h ad  r e t u r n e d  w i th  him  t o  Lagos i n  December 
1 8 5 1 y A k i to y e  l a c k e d  th e  s u p p o r t  o f  any i m p o r t a n t  s e c t i o n  o f  th e  A f­
r i c a n  com m unity , a l l  o f  whom f a v o u re d  a  r e t u r n  t o  p r e - t r e a t y  days#
The Oba and  h i s  s u p p o r t e r s  w ere  n o t  unaw are  o f  t h e i r  p o s i t i o n .  
B r i t i s h  and  n o n - n a t i v e  s u p p o r t  was s u f f i c i e n t  t o  r e m a in  i n  pow er, 
b u t  t o  w i e ld  power i n  Lagos th e  a p p r o b a t io n  o f  t h e  i n d ig e n o u s  comm­
u n i t y  was e s s e n t i a l .  The c o n d i t i o n s  im p osed  by th e  t r e a t y  p r e c lu d e d  
any  s u b s t a n t i a l  b a c k in g  from  t h i s  s o u r c e ;  c o n s e q u e n t ly  i t s  t e rm s  had
t o  be c irc u m v e n te d #  S h o r t l y  a f t e r  h i s  r e t u r n ,  A k i to y e  a l lo w e d  two
o f  Kosoko*s c h i e f s ,  A gineah  and  P e l l u ,  t o  r e s e t t l e  i n  Lagos# L a t e r  
t h e  P o r tu g u e s e  and  B r a z i l i a n  s l a v e  d e a l e r s  who had  f l e d  w i th  Kosoko 
w ere r e a d m i t t e d .  By th e  end o f  1 8 3 2 , s l a v e  t r a d e  was r e a p p e a r i n g  b e -
1 -  Newbury, The W es te rn  S la v e  C o a s t , 3 6 *
2 -  A r t i c l e s  V II and  V I I I .
3 -  C am pbell t o  C la re n d o n ,  12 Dec#183^» FO 84 /930*
32
tw een  P o r t o  Novo and  Ik o r o d u ,  a  l a r g e  m a rk e t  town d i r e c t l y  a c r o s s
t h e  l a g o o n  from  Lagos* To conform  o u tw a rd ly  t o  th e  te rm s  o f  th e
t r e a t y ,  t h e  Oba d id  im p r i s o n  an  A u s t r i a n  s l a v e  d e a l e r ,  b u t  when
a p p l i e d  t o  by  t h e  th e n  v i c e - c o n s u l  t o  g iv e  up  t h e  c h i e f s  who had
s o l d  him  t h e  s l a v e s ,  he r e f u s e d ,  c o n te n d in g  t h a t  th e  d e a l e r ' s  a c c u s -
a t i o n s  w ere  un fo und ed *  S la v e  t r a d i n g  h a d  t h e r e f o r e  b e e n  r e v i v e d ,
and  w i th  t h i s  a d d i t i o n a l  s o u r c e  o f  in c o m e ,  th e  Lagos c h i e f s  were
somewhat p l a c a t e d *  A k i t o y e ' s  p o s i t i o n  was im p r o v in g :  i n t e r n a l
s u p p o r t  was b e in g  won o v e r ,  w i th o u t  any  l o s s  o f  B r i t i s h  a s s u r a n c e s .
The r e v i v a l  o f  t h e  s l a v e  t r a d e ,  h o w e v e r ,  o n ly  e n c o u ra g e d  Lagos
c h i e f s  t o  r e c o n s i d e r  how p r o f i t a b l e  u n r e s t r i c t e d  s l a v i n g  h ad  b e e n .
The p r e - t r e a t y  c o m b in a t io n  r e a p p e a r e d :  t h e  P o r tu g u e s e  and B r a z i l i a n s
c o n s o l i d a t e d  th e  o p p o s i t i o n  i n  L ag o s ,  w h i l e  A gineah  and P e l l u ,  i n
s e c r e t  a l l i a n c e  w i th  K osoko , p r e p a r e d  t h e  way f o r  h i s  r e t u r n .  At
f i r s t  u naw are  o f  t h e  d a n g e r s  o f  h i s  c o n c i l i a t o r y  m e a s u r e s ,  A k i to y e
r e f u s e d  t o  s u p p o r t  th e  v i c e - c o n s u l ' s  e f f o r t s  t o  e x p e l  t h e  f o r e i g n
s l a v e  d e a l e r s ;  b u t  a f t e r  A g ineah  and  P e l l u  became o p e n ly  r e b e l l i o u s ,
he  r e a l i s e d  th e  g r a v i t y  o f  th e  s i t u a t i o n  an d  c lo s e d  th e  Ik o ro d u  m ar-
2
k e t  t o  L agos t r a d e ,  t h u s  p r o h i b i t i n g  co m m u n ica tio n  w i th  E pe. When 
a  new c o n s u l ,  B enjam in  C a m p b e ll ,  a r r i v e d  a t  t h e  end  o f  J u l y  1833 * 
he  fo und  th e  i s l a n d  on t h e  v e rg e  o f  c i v i l  w a r .  O v e r re a c h in g  h i s  
a u t h o r i t y ,  he  p r o h i b i t e d  any  f u r t h e r  i m p o r t a t i o n  o f  m u n i t io n s  from
1 -  F r a s e r  t o  C la r e n d o n ,  30 May 1853  a n d  e n c l o s u r e s ,  FO 8 4 /9 2 0 .
2 -  F r a s e r  t o  P h i l l i p s ,  29 June  1 8 5 3 , i n  F r a s e r  t o  C la r e n d o n ,  30 Ju n e  
1 8 3 3 , FO 8 4 /9 2 0 .
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two B r i t i s h  v e s s e l s  w a i t i n g  o f f  th e  b a r .  He r a l l i e d  A k i to y e * s
s u p p o r t e r s  and  th e  n o n - n a t i v e  com m unity , and w i th  t h e  t im e ly  a r r i v a l
o f  H.M.S. Polyphem us and  P e n e lo p e ,  he  was a b l e  t o  r e p u l s e  K o so k o 's
1
f o r c e s  when th e y  l a n d e d .  T h ree  weeks l a t e r ,  A k i to y e  d i e d .  H is 
e n d e a v o u rs  t o  c o n s o l i d a t e  h i s  r u l e  had  f a i l e d ;  o n ly  B r i t i s h  s u p p o r t  
h ad  k e p t  him  on h i s  t h r o n e .
The p o l i t i c a l  p ro b le m s  t h a t  had  c o n f r o n t e d  A k i to y e  d id  n o t  d i e  
w i th  h im . H is  s u c c e s s o r ,  Dosunmu, was young  and  weak, and  l e a d e r ­
s h i p  o f  t h e  i n d ig e n o u s  comm unity p a s s e d  i n t o  th e  h a n d s  o f  t h e  f o r ­
mer Obafs  s u p p o r t e r s ,  i n  p a r t i c u l a r  th e  w e a l th y  and i n f l u e n t i a l  A f r i ­
can  m e r c h a n t ,  Madam T in u b u .  A n t a g o n i s t i c  to w a rd s  f o r e i g n  c o m p e t i t i o n ,  
and  th e  B r i t i s h  i n  g e n e r a l ,  t h e y  were n o t  c o n t e n t  m e re ly  t o  c i rc u m ­
v e n t  th e  te rm s  o f  t h e  t r e a t y .  A b ro g a t io n  o f  i t s  p r o v i s i o n s  and th e  
e x p u l s io n  o f  B r i t i s h  i n f l u e n c e  a lo n e  c o u l d  -  i n  t h e i r  e s t i m a t i o n  -  
r e s t o r e  A f r i c a n  p a ra m o u n tc y  on th e  i s l a n d .  Upon t h e  d e a th  o f  A k i to y e ,  
T inubu  and  h e r  h u sb a n d  saw t o  i t  t h a t  t h e  t r a d i t i o n a l  cus to m  o f  h u ­
man s a c r i f i c e  was c a r r i e d  o u t .  The f o l l o w i n g  y e a r ,  Dosunmu was com­
p e l l e d  t o  r e a d m i t  th e  P o r tu g u e s e  and  B r a z i l i a n  s l a v e  d e a l e r s  whom
2he had  e x p e l l e d  a t  c o n s u l  C a m p b e l l fs b e h e s t .  W ith  t h e  a i d  o f  th e  
P o r tu g u e s e  and  B r a z i l i a n s  and  th o s e  c h i e f s  who d i s a p p r o v e d  o f  th e  
B r i t i s h  p r e s e n c e ,  th e y  p l o t t e d  t o  a s s a s s i n a t e  th e  c o n s u l  and  p u rg e  
t h e  i s l a n d  o f  i t s  n o n - n a t i v e  e l e m e n t s .  S la v e  t r a d e  w ould  th e n  be
1 -  C am pbell t o  C la re n d o n ,  30 J u l y  1933* and  e n c l o s u r e s ,  FO 8 4 /9 2 0 ;  
C am pbell t o  C la r e n d o n ,  3 S e p t .  1853* i b i d .
2 -  Cam pbell  t o  C l a r e n d o n ,  7 O c t .  1853* F 0 / 8 4 / 9 2 0 ;  C am pbe l l  t o  C l a r ­
endon ,  20 S e p t .  1854 ,  FO 84/950*
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r e v i v e d  on i t s  fo rm e r  s c a l e ,  and  i f  Dosunmu p ro v e d  r e f r a c t o r y ,
Kosoko w ould  be r e s t o r e d .
In  J a n u a r y  1855* f i g h t i n g  b ro k e  o u t  b e tw een  t h e  o p p o s in g  s i d e s ,  
b u t  t h e  a n t i c i p a t e d  c i v i l  s t r i f e  d id  n o t  m a t e r i a l i s e .  C am p b e ll ,  a c t ­
i n g  w i th  g r e a t  a l e r t n e s s ,  q u i c k l y  r e s t o r e d  o r d e r ,  and  accom pan ied  by 
t h e  Commander o f  H.M.S. P h i lo m e l ,  h e  p r o c e e d e d  t o  t h e  Oba*s p a la c e  
and  demanded th e  e x p u l s io n  o f  th o s e  i m p l i c a t e d  i n  th e  u p r i s i n g .  
Dosunmu, h o w ev er ,  was n o t  th e n  w i l l i n g  t o  i n c u r  t h e  d i s p l e a s u r e  o f  
h i s  own p e o p le ;  t h e  P o r tu g u e s e  and B r a z i l i a n  s l a v e  d e a l e r s  were a g a i n  
e x p e l l e d ,  b u t  T inubu  and  th e  c h i e f s  who c o n s p i r e d  w i th  h e r  were p e r -  
m i t t e d  t o  r e m a in  i n  L ag o s .  The f o l lo w in g  y e a r ,  w i th  C am pbell away 
a t t e n d i n g  t o  c o n s u l a r  d u t i e s ,  a n o th e r  u p r i s i n g  was c o n te m p la te d .  
I n t e l l i g e n c e  o f  t h e  p l o t  became known t o  t h e  a c t i n g  c o n s u l  who, i n  
c o n j u n c t i o n  w i th  th e  Oba, c o n d u c te d  an i n v e s t i g a t i o n  and  had  f o u r
known conspirators gaoled. The fortuitous arrival of three British
2m en -o f-w a r  s t i f l e d  any f u r t h e r  t h r e a t  from  th e  i n s u r g e n t s .  Two 
m onths l a t e r  Madam T inubu  and  h e r  f o l l o w e r s  w ere  e x i l e d  from L ag o s ;  
A f r i c a n  p a ra m o u n tc y  was n o t  to  be r e - e s t a b l i s h e d  i n  Lagos f o r  y e t  
a n o th e r  h u n d re d  y e a r s .
While these unsuccessful attempts to reassert African authority 
were being made, the British consul was gradually extending his in­
1 -  C am pbell t o  C la re n d o n ,  12 F e b .1855* FO 8 4 /9 7 6 ;  s e e  a l s o  C am pbell 
t o  I r v i n g ,  10 J a n . 18 5 5 , CA2/04, i n  w hich  t h e  c o n s u l  c o m p la in s  t h a t  
Dosunmu was a l l o w in g  t h e  s l a v e  t r a d e r s  b a ck  t o  Lagos d e s p i t e  h i s  
p r o t e s t s ,  and t h a t  th e  Oba and Madam T inub u  w ere  p l o t t i n g  t o g e t h e r  
t o  r i d  t h e  i s l a n d  o f  t h e  B r i t i s h .
2 -  C am pbell  t o  C la re n d o n ,  26  M a r .18 5 6 , and  e n c l o s u r e s ,  FO 8 4 /1 0 0 2 .
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f l u e n c e  o v e r  th e  a f f a i r s  o f  t h e  i s l a n d *  I t  h ad  b e en  e v i d e n t  from
th e  s t a r t  t h a t  A k i to y e  c o u ld  n o t  m a i n t a i n  h i s  a u t h o r i t y  w i th o u t  c o n -
s t a n t  B r i t i s h  s u p p o r t ,  and  i t  was l e s s  t h a n  f o u r  m onths  b e f o r e  t h e
new ly  a r r i v e d  E urop ean  m e rc h a n ts  and  B r i t i s h  m i s s i o n a r i e s  p e t i t i o n e d
f o r  "a  c o n s u l  who w ould  a s s i s t  A k i to y e  i n  th e  g o v e rn m e n t1* o f  t h e  
2i s l a n d *  The s u g g e s t i o n  was t a k e n  up  by  t h e  F o r e ig n  O f f ic e  and i n  
S ep tem b er  a  v i c e - c o n s u l  was a p p o in t e d  t o  r e s i d e  a t  L ago s . The i n ­
f l u e n c e  B r i t i s h  i n t e r e s t s  c o u ld  w ie ld  h a d  been  im m e d ia te ly  demon­
s t r a t e d *
B r i t i s h  c o n s u l s  on th e  West A f r i c a n  c o a s t ,  h o w e v e r ,  p o s s e s s e d  
o n ly  l i m i t e d  a u t h o r i t y *  C o n su ls  w ere  i n s t r u c t e d  t o  p r o t e c t  B r i t i s h  
s u b j e c t s  t r a d i n g  o r  r e s i d i n g  w i t h i n  t h e i r  j u r i s d i c t i o n  and t o  s a f e ­
g u a rd  t h e i r  r i g h t s  a g a i n s t  a r b i t r a r y  m e a s u r e s .  They were a l s o  g r a n ­
t e d  " f u l l  power and a u t h o r i t y  by a l l  l a w f u l  m e a n s # . ,  t o  exam ine and 
h e a r # # ,  and  t o  compose and  d e te r m in e "  a l l  d i s p u t e s  t h a t  o c c u r r e d  b e ­
tw een  B r i t i s h  s u b j e c t s ,  o r  be tw een  B r i t i s h  s u b j e c t s  and  th e  s u b j e c t s
3o f  any A f r i c a n  s t a t e s  w i t h i n  t h e i r  j u r i s d i c t i o n .  T h is  m ea n t,  how­
e v e r ,  t h a t  c o n s u l s  c o u ld  o n ly  s e t t l e  d i f f e r e n c e s  b r o u g h t  w i l l i n g l y  
b e f o r e  them  by b o th  p a r t i e s ,  and  t h e i r  d e c i s i o n s  i n  su c h  c a s e s  c o u ld  
t h e n  o n ly  be e n f o r c e d  w i th  t h e  c o n c u r r e n c e  o f  th e  l o c a l  a u t h o r i t i e s .  
I n  s h o r t ,  c o n s u l s  w ere  l i m i t e d  t o  a c t i n g  i n  an a d v i s o r y  c a p a c i t y  and
1-  P .P .  1852 , LIV ( 2 2 1 ) ,  P a p e r s  r e l a t i v e  t o  t h e  R e d u c t io n  o f  L agos , 
Commodore B ruce  t o  th e  S e c r e t a r y  o f  t h e  A d m ira l ty ,  1 N ov .1 8 5 1 .
2 -  S e e ,  f o r  e x am p le ,  G o llm er  t o  Venn, 24 A p r .1 8 ^ 2 ,  CA2/M2.
3" Roya l  Commission o f  John  B e e c r o f t ,  4 S e p t . 1 8 4 8 ,  i n  S t a n l e y  t o  Law 
O f f i c e r s ,  13 S e p t . 1852, FO 84/2203*
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p o s s e s s e d  no pow er o f  e n f o r c i n g  t h e i r  w i l l .
But th e  t r e a t y  s i g n e d  by  A k ito y e  d i d  p ro v id e  t h e  l e g a l  means 
w hereby  th e  c o n s u l  -  a s  th e  r e p r e s e n t a t i v e  o f  G re a t  B r i t a i n  -  c o u ld  
i n t e r f e r e  i n  l o c a l  m a t t e r s .  The a r t i c l e s  p r o h i b i t i n g  human s a c r i ­
f i c e  and  s l a v e  t r a d e  w ere  u n e q u iv o c a l ,  and  th e  c o n s u l  c o u ld  e n f o r c e  
c o m p lia n c e  by t h r e a t e n i n g  a  v i s i t  from  t h e  p r e v e n t i v e  s q u a d ro n .  On 
one o c c a s i o n ,  C am pbell  r e p r im a n d e d  a c h i e f  f o r  e x e c u t i n g  two o f  h i s  
s l a v e s ,  and  l e a r n i n g  t h a t  th e  c h i l d r e n  o f  one o f  them w ere b e in g  
h e l d  by th e  c h i e f ,  he in fo rm e d  th e  Oba who o b ta in e d  t h e i r  r e l e a s e .
I n  a  s i m i l a r  way, two P o r tu g u e s e  m e r c h a n t s ,  s u s p e c t e d  o f  c o n d u c t in g  
s l a v e  t r a d e  a lo n g  th e  la g o o n  be tw een  P o r t o  Novo and E p e ,  were ex­
p e l l e d  from  Lagos a f t e r  C am pbell  b r o u g h t  t h e i r  a c t i v i t i e s  t o  th e  
O b a 's  a t t e n t i o n .
The t r e a t y  a l s o  p r o v id e d  f o r  f reed om  o f  t r a d e  w i t h i n  th e  dom in­
i o n s  o f  t h e  Oba and c h i e f s  o f  Lagos -  a  p r o v i s i o n  s u f f i c i e n t l y  vague 
t o  a l lo w  t h e  c o n s u l  t o  r e m o n s t r a t e  w henever t h e  f r e e  f low  o f  t r a d e  
was t h r e a t e n e d .  The F o re ig n  O f f ic e  a s  w e l l  w ere  l i b e r a l  i n  t h e i r  
i n t e r p r e t a t i o n  o f  t h i s  a r t i c l e .  A k i to y e  was w arned  t o  k e e p  th e  
p e a c e  o r  l o s e  B r i t i s h  p r o t e c t i o n  a f t e r  h i s  r e c a p t u r e  o f  a  fo rm er  
s l a v e  had  d i s r u p t e d  t r a d e  a c r o s s  t h e  l a g o o n ;  and by 18^7 i n t e r p r e t ­
a t i o n  had  become s o  f r e e  t h a t  th e  F o r e ig n  O f f ic e  c o u ld  i n s t r u c t  Camp­
b e l l  t o  i n f o r m  Dosunmu t h a t
1 -  C am pbell  t o  C la re n d o n ,  20 S e p t .  and 12 Dec. 18^4 , FO 84/950*
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Her M a j e s t y ’ s  g ov ernm en t c o n s i d e r  t h a t  he i s  bound  t o  g iv e  
e n co u rag e m en t  by e v e r y  p o s s i b l e  means t o  th e  g ro w th  and 
e x p o r t a t i o n  o f  c o t t o n .  1
By th e n  i t  was v i r t u a l l y  i m p o s s ib l e  f o r  t h e  Lagos a u t h o r i t i e s  t o  
i n t e r f e r e  w i th  any  f a c e t  o f  t r a d e ,  o r  ev en  t o  c o r r e c t  th e  numerous 
s h a r p  p r a c t i c e s  t h a t  w ere c u r r e n t ,  l e s t  t h e i r  a c t i o n s  be r e g a r d e d  
a s  t r e a t y  v i o l a t i o n s .
For t h e  m ost p a r t ,  th e  c o n s u l  d id  n o t  s e e k  t o  e x te n d  h i s  j u r i s ­
d i c t i o n  w here  t h e  A f r i c a n  a u t h o r i t i e s  w e re  a b le  t o  a c t  c o m p e te n t ly .  
B r i t i s h  p r o t e c t i o n  was n o t  i n d i s c r i m i n a t e l y  g r a n t e d  t o  E u ro p e a n s ;  
i n  some i n s t a n c e s  i t  was w i t h e l d  when i n t e r f e r e n c e  w ould  have  b een  
r e a d i l y  j u s t i f i a b l e .  Nor d id  C am pbell i n t e r c e d e  on b e h a l f  o f  B r i t ­
i s h  m e rc h a n ts  who h ad  been  f i n e d ,  o r  whose p a l m - o i l  h ad  been  c o n f i s ­
c a t e d ,  by th e  Oba, f o r  c o n t r a v e n i n g  th e  r e g u l a t i o n s  g o v e rn in g  t r a d e  
on th e  i s l a n d .  I n d e e d ,  t h e  c o n s u l ' s  i n f l u e n c e  was a t  t im e s  u s e d  t o  
b o l s t e r  t h e  p r e s t i g e  o f  t h e  a u t h o r i t i e s ;  h i s  " s t i c k ” was o c c a s i o n a l l y  
s e n t  w i th  m e s s e n g e rs  t o  t h e  i n t e r i o r  i n  o r d e r  t o  r e c o v e r  d o m e s tic  
s l a v e s  who h ad  e s c a p e d  from  th e  v i c i n i t y  o f  L ag o s ,  t h e r e b y  overcom ­
i n g  th e  d i f f i c u l t i e s  c a u s e d  by l i m i t e d  A f r i c a n  j u r i s d i c t i o n .  The
F o r e ig n  O f f i c e  d i d  n o t  a lw ay s  a p p ro v e  s u c h  a c t i o n s ,  and  C a m p b e l l 's
2s u c c e s s o r  was i n s t r u c t e d  t o  d i s c o n t i n u e  th e  l a t t e r  p r a c t i c e .
But th e  Oba and  h i s  c o u n c i l  w ere u n a b le  t o  d o m in a te  th e  s i t u a t ­
i o n  c a u se d  by new econom ic c o n d i t i o n s  a n d  a  d i v i s i o n  o f  p o l i t i c a l
1 -  C am pbell  t o  C la re n d o n ,  18 May 1853* FO 8 4 /9 2 0 ;  FO t o  C am p b e ll ,
12 Aug. 1857 , FO 2 /2 0 .
2 -  Wodehouse t o  C a m p b e ll ,  23 Dec. 1853* FO 2 / 9 ;  C am pb e ll  t o  C la r e n d o n ,  
7 O ct. 1853 , FO 8 4 /9 2 0 ;  FO t o  B ran d , 27 Dec. 1 8 5 9 , FO 2 / 2 8 .
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a u t h o r i t y .  I n  th e  y e a r s  f o l l o w in g  t h e  r e d u c t i o n  o f  L ag o s ,  l a r g e  
E uro pean  t r a d e r s  l i k e  t h e  B r i t i s h  f i r m s  o f  H u tto n  and  B anner Bro­
t h e r s ,  t h e  Hamburg f i r m  o f  O 'Swald and  Co. and  th e  F re n c h  h o use  o f  
V i c t o r  R e g is  e s t a b l i s h e d  th e m s e lv e s  a lo n g  th e  c o m m erc ia l  w a t e r f r o n t  
on th e  w e s t e r n  p o r t i o n  o f  t h e  i s l a n d .  The m i s s i o n a r i e s ,  t o o ,  b u i l t  
t h e i r  s t a t i o n s  a lo n g  th e  w a t e r f r o n t  and away from  t h e  c o n g e s te d  n o r t h ­
e r n  end o f  th e  i s l a n d  w here th e  i n d ig e n o u s  p o p u l a t i o n  r e s i d e d .  And 
th e  new ly  a r r i v e d  e m ig r a n t  community fo l lo w e d  t h e i r  l e a d  and e r e c t e d  
t h e i r  q u a r t e r  r i g h t  b e h in d  t h e s e  e s t a b l i s h m e n t s .  In  t h i s  a r e a  th e  
O b a 's  a u t h o r i t y  was p r a c t i c a l l y  n u g a to r y .
By v i r t u e  o f  c o m m erc ia l  t r e a t i e s  w i th  A k ito y e  and  h i s  s u c c e s s o r ,  
Dosunmu, th e  E u ropean  m e rc h a n ts  r e g u l a t e d  t h e  c o n d i t i o n s  u n d e r  w h ich  
t r a d e  on t h e  i s l a n d  w ould  be c a r r i e d  o n :  a l l  E u ro p ea n s  w ere a l lo w e d
t o  t r a d e  f r e e l y  and  u n w a r r a n te d  i n t e r f e r e n c e  w i th  a  m e r c h a n t ' s  t r a d e  
r e n d e r e d  th e  Oba l i a b l e  f o r  each  d a y ' s  b u s i n e s s  l o s t ;  s u b j e c t s  o f  
t h e  Oba w ould  be p r o h i b i t e d  from  t r a d i n g  i f  t h e i r  d e b t s  c o u ld  n o t  be 
p a i d ,  and  th e  Oba was bound i n  such  c a s e s  t o  c o n f i s c a t e  and s e l l  t h e  
d e b t o r ' s  p r o p e r t y ,  t h e  p r o c e e d s  g o in g  to w a rd s  rep ay m en t o f  th e  d e b t .  
Under A k i to y e  p r o v i s i o n s  w ere a l s o  made f o r  th e  s e t t l e m e n t  o f  comm­
e r c i a l  d i s p u t e s  be tw een  E u ro p ean s  and  t h e  Oba o r  h i s  c h i e f s .  Two 
d i s i n t e r e s t e d  p a r t i e s  from  each  s i d e  w ould  h e a r  th e  c a s e ,  and  i f  no 
d e c i s i o n  was r e a c h e d  by them , th e  Oba w ould  c a s t  t h e  d e c i d in g  v o t e .
I f  th e  Oba was an  i n t e r e s t e d  p a r t y ,  an o u t s i d e r ,  c h o se n  by th e  f o u r -
1
man t r i b u n a l ,  would have  a  c a s t i n g  v o t e .
1 -  S i r  E. H e r t a l e t ,  Com m ercia l T r e a t i e s , IX , 35*
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T h is  p r o c e d u r e  r a r e l y  w orked , and  th e  t r e a t y  n e g o t i a t e d  w i th  
Dosunmu i n  1854 l e f t  o u t  a l l  p r o v i s i o n s  f o r  d e c i d in g  c o m m erc ia l  
c l a i m s .  How ever, t h e  i n c r e a s i n g  number o f  r o b b e r i e s  a lo n g  th e  
w a t e r f r o n t  made n e c e s s a r y  an  a d d i t i o n a l  c l a u s e  w hich  bound  th e  Oba 
t o  more v i g i l a n t  e f f o r t s  t o  p r e v e n t  and  p u n i s h  t h e s e  c o n s t a n t  t h e f t s #  
I f  a  m e r c h a n t ' s  c h a rg e  o f  s t e a l i n g  o r  k n o w in g ly  r e c e i v i n g  s t o l e n  p r o ­
p e r t y  c o u ld  be p r o v e d ,  Dosunmu u n d e r to o k  t o  f i n e  o r  im p r i s o n  th e  
*1
g u i l t y  p a r t y .  But no p r o v i s i o n  was made f o r  th e  m ethod  o f  t r i a l  i n  
su c h  c a s e s ,  and  t h e  c o n t i n u i n g  c o m p la in t s  o f  m e rc h a n ts  t h a t  t h e r e  
was no e f f e c t i v e  p r o t e c t i o n  f o r  p r i v a t e  p r o p e r t y  a r g u e s  -  among o t h e r  
t h i n g s  -  i t s  l a x  e n f o r c e m e n t . ^ /
Yfoereas th e  E u ropean  m e rc h a n ts  e s t a b l i s h e d  v i r t u a l  autonom y i n  
t h e i r  own a f f a i r s  by  t r e a t y ,  t h e  l a r g e  S i e r r a  Leonean and  B r a z i l i a n  
e m ig r a n t  community e s t a b l i s h e d  t h e i r s  by r e m a in in g  s o c i a l l y  and  p h y s ­
i c a l l y  a l o o f  from  th e  i n d ig e n o u s  p o p u l a t i o n .  W ith some w e s te r n  e d u ­
c a t i o n  and  s k i l l s ,  t h e  e m ig r a n t s  s e t  th e m s e lv e s  up  a s  t r a d e r s  and
3
a r t i s a n s ,  and  i n  t im e  "became l a n d  ow ners  and  men o f  s u b s t a n c e " .  
A lth o u g h  n o t  n e c e s s a r i l y  B r i t i s h  s u b j e c t s ,  t h e  S i e r r a  L eoneans
1 -  T r e a ty  o f  2 7 th  M ar. 1854 , i n  i b i d . ,  X, 14 . A n o th e r  t r a d e  a g r e e ­
ment b e tw ee n  th e  m e rc h a n ts  and  Dosunmu, c o v e r in g  a p p r o x im a te ly  t h e  
same p o i n t s ,  was s ig n e d  i n  18595 s e e ,  A greem ent o f  10 F e b . 1859* 
i n  L od der  t o  M alm esbury , 30 May 1859* FO 2 / 2 8 .  The p r o v i s i o n s  o f  
t h i s  a g re e m e n t  a r e  o u t l i n e d  i n  J . H .  K o p y to f f ,  A P r e f a c e  t o  Modern 
N i g e r i a  -  The " S i e r r a  L e o n ia n s "  i n  Y o ru ba , 1 8 3 0 -1 8 9 0 * M adison and  
Milwauke e 1965 * 1° 7 •
2 -  S e e ,  W il l ia m  M cC o sk ry 's  t e s t im o n y  b e f o r e  th e  P a r l i a m e n t a r y  S e l e c t  
Com m ittee o f  1 8 6 5 , P .P .  1 8 6 5 * V (412)
3 -  Newbury, The W es te rn  S la v e  C o a s t ,  5 6 .
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c la im e d  th e  p r o t e c t i o n  o f  t h e  B r i t i s h  c o n s u l ;  a  fo rm a l  a g re em e n t  i n  
1853 gave  t h e  B r a z i l i a n s  a  s i m i l a r  s t a t u s  -  c o n d i t i o n a l  t o  t h e i r  a c k -  
now ledgem ent o f  A k i to y e  a s  t h e i r  r u l e r *  But i n  s p i t e  o f  t h i s  acknow 
le d g e m e n t ,  w hich  was a l s o  g iv e n  by t h e  S i e r r a  L e o n e a n s ,  th e  p r o t e c t ­
i o n  o f  t h e  c o n s u l a t e  l e n t  s t a t u s  t o  th e  community and  c o n f i rm e d  i t s  
s e p a r a t e n e s s  from  th e  r e m a in d e r  o f  t h e  i s l a n d * s  i n h a b i t a n t s .  By 1855 
th e  Oba*s a u t h o r i t y  i n  t h e i r  a f f a i r s  was p r a c t i c a l l y  n o m in a l ;  t h e  
e m ig r a n t s  r e g u l a t e d  t h e i r  own r e l a t i o n s h i p s  w i th  e a c h  o t h e r  and  a d ­
j u s t e d  t h e i r  own d i s p u t e s ,  i f  n e c e s s a r y  by  b r i n g i n g  t h e  m a t t e r  b e f o r e  
t h e  B r i t i s h  c o n s u l  f o r  a r b i t r a t i o n .
I n  t h a t  same y e a r ,  t h e  S i e r r a  L eo n ean s  fo rm ed  am ongst th e m s e lv e s  
a  c o u r t  t o  h e a r  and  d e te r m in e  m a t t e r s  o f  d i s p u t e .  At a  m e e t in g  h e l d
i n  May, a  c o m m ittee  o f  s e v e n te e n  drew  up  r e g u l a t i o n s  and  p r o c e d u r e s
f o r  c o n d u c t in g  h e a r i n g s  and  s e t t l i n g  d i f f e r e n c e s  b e tw e e n  members o f  
t h e i r  com m unity , and  t h e  B r a z i l i a n  e m i g r a n t s  w ere  i n v i t e d  t o  p a r t i c i ­
p a t e .  I n  m a t t e r s  o f  d e b t  i n v o l v i n g  e m i g r a n t s ,  t h e  p r e s i d e n t ,  v i c e -  
p r e s i d e n t  and  a t  l e a s t  t h r e e  members o f  t h e  co m m ittee  would  c o n s t i -
i
t u t e  a  c o u r t  and d e te rm in e  a w a rd s .  D i s p u t e s  a r i s i n g  from  c r i m i n a l  
b e h a v io u r  c o u ld  be d e c id e d  by  th e  same p r o c e s s ,  and  d e f e n d a n t s  who 
r e f u s e d  t o  a p p e a r  c o u ld  be summoned and  c h a r g e d  t h e  c o s t s  o f  th e  
c a s e  i n  a d d i t i o n  t o  t h e  f i n e  im p o se d . I f  t h e  h e a r i n g  d i d  n o t  g iv e
s a t i s f a c t i o n  t o  th e  p a r t i e s  i n v o l v e d ,  an  a p p e a l  c o u ld  th e n  be made
1 -  C am pbell t o  C la r e n d o n ,  25 Dec. 1853* FO 8 4 / 9 2 0 .
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t o  th e  B r i t i s h  c o n s u l ,  h i s  d e c i s i o n  b e in g  f i n a l .
C om m ercia l d i s p u t e s  b e tw ee n  t h e  e m i g r a n t s  and  A f r i c a n  t r a d e r s  
c o u ld  be d e c id e d  a s  w e l l  by th e  c o m m it te e ,  p r o v id e d  t h e  l a t t e r  a g r e e d  
t o  a b id e  by  th e  c o u r t ' s  r u l i n g .  I f  n o t ,  t h e  co m m ittee  was t o  r e p r e s ­
e n t  th e  e m i g r a n t ’s  c la im  b e f o r e  th e  Oba and  h i s  c o u n c i l .  I n  c a s e s  
w here t h e  " c o u n t r y  p e r s o n "  r e f u s e d  t o  a c t  upon th e  c o m m i t t e e 's  d e c ­
i s i o n  a f t e r  a g r e e i n g  t o  be b oun d , t h e  O b a 's  i n t e r v e n t i o n  would be 
o f f i c i a l l y  s o u g h t  t o  a u t h o r i s e  th e  s a l e  o f  a  s u f f i c i e n t  amount o f  
t h e  d e b t o r ' s  p r o p e r t y  t o  d i s c h a r g e  th e  c l a im .  E m ig ra n ts  w ere en ­
j o i n e d  from  s e i z i n g  any o f  t h e  i n d ig e n o u s  p o p u l a t i o n  f o r  r e a s o n s  o f  
d e b t ,  w i t h o u t  f i r s t  o b t a i n i n g  th e  O b a 's  s a n c t i o n ;  h o w e v e r ,  t h o s e
who had  co m m itted  c r i m i n a l  o f f e n c e s  m ig h t  be  t a k e n  p r i s o n e r  and
2b ro u g h t  b e f o r e  t h e  a u t h o r i t i e s  t o  be p u n i s h e d ,  /
The co m m ittee  d id  n o t  l i m i t  i t s e l f  t o  th e  j u d i c i a l  f u n c t i o n  
a lo n e ;  a  n i g h t  p a t r o l  was form ed t o  p o l i c e  t h e  e m ig ra n t  q u a r t e r ,  
w i th  m an d a to ry  s e r v i c e  f o r  a l l  e l i g i b l e  p e rs o n s #  At t h e  same t im e ,  
p r o v i s i o n  was made f o r  t h e  c o n s t r u c t i o n  o f  a  house  o f  d e t e n t i o n ,  and
3
i t  was i n  u s e  by t h e  end  o f  t h e  d e c a d e .  F u r t h e r ,  i t  was p r o v id e d
1 -  C am pbell t o  C la re n d o n ,  2 Aug. 1855 , a a J  R e g u la t i o n s  f o r  t h e  S i e r r a  
Leonean t r i b u n a l  e n c l o s e d ,  FO 8 4 /9 7 6 .  See  a l s o ,  K o p y to f f ,  P r e f a c e  
t o  Modern N i g e r i a ,  1 0 0 -0 1 .
2 -  R e g u la t i o n s  f o r  th e  S i e r r a  Leonean t r i b u n a l ,  i n  C am pbell  t o  
C la re n d o n ,  2 Aug. 1855, FO 8 4 /9 7 6 .
3 -  I b i d . The F o r e ig n  O f f i c e  a p p ro v e d  t h e  scheme b u t  l a t e r  d i s a l l o w e d  
a  s e c t i o n  p r o v i d i n g  f o r  d e p o r t a t i o n  o f  e m ig r a n t s  t o  t h e  i s l a n d  o f  
F e rn an d o  Po b e c a u s e  o f  i t s  i m p r o p r i e t y .  F e rn an d o  Po was a  S p a n is h  
p o s s e s s i o n .  C la re n d o n  t o  C a m p b e ll ,  18 O c t.  1855 , FO 8 4 /9 7 6 ;  FO t o  
C am p b e ll ,  31 J a n .  1857, FO 8 4 /1 0 3 1 ;  W.N.M. G eary , N i g e r i a  Under 
B r i t i s h  R u le ,  London, 1927 , 33*
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t h a t  r e g u l a r  m e e t in g s  would  be h e l d ,  i n  w hich  amendment o f  e x i s t i n g
r u l e s  w ould  be d i s c u s s e d  and  new ones p r o p o s e d .  A l l  newcomers t o
t h e  community w ere  t o  be b r o u g h t  w i t h i n  f o u r  d ays  o f  t h e i r  a r r i v a l
i n  Lagos t o  th e  p r e s i d e n t ,  who would a c q u a i n t  them w i th  t h e  c o m m i t t e e ’s
-|
r e g u l a t i o n s  and  f u n c t i o n s .
The d i v i s i o n  o f  a u t h o r i t y  i n  L ag o s ,  r e s u l t i n g  from  th e  i n f l u x  
o f  E u ro p e a n s  and  S i e r r a  Leonean and  B r a z i l i a n  e m i g r a n t s ,  c r e a t e d  
com plex  p ro b le m s  o f  j u r i s d i c t i o n .  M e rc h a n ts  and t h e i r  s u p p l i e r s  
a s s o c i a t e d  f r e e l y  on th e  i s l a n d ,  and  e x p a n d in g  l e g i t i m a t e  commerce 
l e d  t o  an i n c r e a s i n g  number o f  d i s p u t e s  w hich  i n v o lv e d  members o f  
d i f f e r e n t  g r o u p s .  No one g ro u p  w i l l i n g l y  s u b m i t t e d  t o  t h e  a u t h o r i t y  
o f  a n o t h e r ,  and  d e s p i t e  th e  e x i s t e n c e  o f  t h e  Oba’s  c o u r t  and  th e  
S i e r r a  Leonean t r i b u n a l ,  c l a im s  p ro v e d  d i f f i c u l t  t o  s e t t l e .  The 
d i s a d v a n t a g e s  o f  th e  e m ig r a n t  c o u r t  f o r  n a t i v e  t r a d e r s  b r i n g i n g  a c t ­
i o n s  a g a i n s t  an e m ig ra n t  w ere o b v io u s ;  an d  t h e  i n d ig e n o u s  sy s te m  o f  
j u s t i c e ,  w i th  i t s  e m p h a s is  on b r i b e r y ,  h a d  become u n a c c e p t a b l e  t o  
a l l  members o f  th e  c o m m erc ia l  com m unity , E u ro p ean  and  A f r i c a n  a l i k e .  
A f r i c a n  t r a d e r s  l a c k e d  th e  econom ic r e s o u r c e s  t o  p u r s u e  w i th  s u c c e s s  
c l a im s  a g a i n s t  E u ro p e a n s ,  and  E u ropean  m e rc h a n ts  w ould  b a r e l y  show a  
p r o f i t  from  s u c c e s s f u l  s u i t s  a f t e r  t h e  f e e s  o f  t h e  c o u r t  and  th e  
b r i b e s  and  g i f t s  t o  th e  c o u n c i l  h ad  b e e n  p a i d .
I n  t h e  a b se n c e  o f  any  a g r e e a b l e  t r i b u n a l  t o  w hich  d i s p u t e s  i n ­
v o l v i n g  p a r t i e s  from  d i f f e r e n t  g ro u p s  c o u ld  be  r e f e r r e d ,  t h e  B r i t i s h  
c o n s u l  came t o  be r e l i e d  upon t o  p r o v id e  th e  n e c e s s a r y  j u d i c i a l
1 -  R e g u la t i o n s  f o r  th e  S i e r r a  Leonean t r i b u n a l ,  i n  C am pbell  t o  
C la r e n d o n ,  2 Aug. 1 8 5 5 i ^0 8^ /976*
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f u n c t i o n .  A t t r a c t e d  by th e  i m p a r t i a l i t y  o f  c o n s u l  C a m p b e l l fs d e c i s ­
i o n s  and -  more i m p o r t a n t  -  th e  a b se n c e  o f  c o u r t  f e e s ,  E uropeans  and 
A f r i c a n s  b r o u g h t  t h e i r  c o m p la in t s  t o  t h e  c o n s u l a t e  f o r  a r b i t r a t i o n .
In  a  s h o r t  t im e ,  th e  " c o n s u l fs  j u s t i c e "  r e p l a c e d  th e  "O b a fs  j u s t i c e "
A
f o r  th e  g r e a t e r  number o f  m ixed  d i s p u t e s  t h a t  o c c u r r e d  on th e  i s l a n d .
The c o n s u l a t e ,  i n  f a c t ,  became a  r e f u g e  f o r  t h o s e  who o th e r w is e  w ould
hav e  been  v i c t i m i s e d  by th e  more p o w e r fu l  g ro u p s  i n  t h e  s o c i e t y .
Lagos i n h a b i t a n t s  found  t h a t  by f i r s t  b r i n g i n g  c o m p la in t s  t o  th e  c o n -
s u l  f o r  a h e a r i n g  t h e i r  c a s e  would be r e f e r r e d  t o  th e  Oba, w here i t
was a t  once l i s t e n e d  t o ,  and  j u s t i c e  done t o  t h e  i n j u r e d  p a r t y .  I f ,
ho w ev er ,  d e c i s i o n s  were s o u g h t  w i th o u t  C a m p b e l l ’s  i n t e r v e n t i o n ,  i t
was o f t e n  th e  c a s e  t h a t  t h e  i n j u r e d  p a r t y  n e v e r  g o t  t o  s e e  th e  Oba,
a  b r i b e  h a v in g  been  s e n t  t o  th e  Obafs c h a m b e r la in  " t o  p r e v e n t  any
2c o m p la in t  b e in g  m ade". The " c o n s u l ’s  j u s t i c e "  was so  g e n e r a l l y  em­
p lo y e d  t h a t  by December 1855 C am pbell c o u ld  c o m p la in  t h a t  h i s  "w hole
tim e  i s  o c c u p ie d  i n  s e t t l i n g  and  a d j u s t i n g  d i s p u t e s "  and  " i n  o b t a i n -
3
i n g  j u s t i c e  f o r  t h e  weak and p o w e r l e s s . "
At t h e  same t im e ,  th e  c o n s u l ’s  j u r i s d i c t i o n  was p r o v in g  i n ­
s u f f i c i e n t  t o  cope w i th  more i m p o r t a n t  m a t t e r s .  He c o u ld  i n t e r v e n e  
on b e h a l f  o f  B r i t i s h  s u b j e c t s  whose r i g h t s  had  been  d e n ie d  by th e
1 -  F ees  w ere  p a i d  i n  th e  S i e r r a  Leonean t r i b u n a l  f o r  summonses, a s ­
s e s s e d  a c c o r d i n g  t o  th e  amount o f  t h e  c l a im .
2 -  C am pbell t o  C la re n d o n ,  2 Mar. 1 8 5 8 , FO 8 4 /1 0 6 1 .
5 -  C am pbell t o  C la re n d o n ,  7 Dec. 1 8 5 3 i FO 8 4 /9 7 8 .
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A f r i c a n  a u t h o r i t i e s ,  and  a  B r i t i s h  c r u i s e r  c o u ld  be summoned t o  
h i s  s u p p o r t*  But u n l e s s  a  B r i t i s h  s u b j e c t  was i n v o l v e d ,  th e  con­
s u l  had  no l e g a l  r i g h t  t o  i n t e r f e r e ,  n o r  would any B r i t i s h  Comman- 
d e r  s u p p o r t  h i s  a c t io n *  He was l e g a l l y  c o m p e te n t  t o  h e a r  and d e ­
c id e  c o n t e n t i o u s  m a t t e r s  i n  g e n e r a l ,  b u t  he h ad  no po w ers  t o  en ­
f o r c e  h i s  d e c i s i o n s ;  and w i th  t h e  im p o te n c e  o f  t h e  A f r i c a n  a u t h o r ­
i t i e s  o v e r  t h e  n o n - n a t i v e  p o p u l a t i o n ,  t h e  w eaker  e le m e n t s  on th e  
i s l a n d  w ere l e f t  w i th  no r e c o u r s e  t o  j u s t i c e .  The E urop ean  m e r c h a n t s ,  
i n  p a r t i c u l a r ,  a b u se d  t h e i r  f a v o u r a b le  p o s i t i o n ,  c o m m it t in g  a c t s  
w hich w ould  n o t  have  gone u n p u n is h e d  had  a  s t r o n g e r  a u t h o r i t y  e x ­
i s t e d .  Kroomen, em ployed on c a n o e s  b r i n g i n g  m e rc h a n d is e  from  v e s s e l s  
a n c h o re d  i n  th e  r o a d s ,  w ere  s e v e r e l y  m i s t r e a t e d  and  f o r c e d  t o  work 
i n  c o n d i t i o n s  w hich  were known t o  be  u n s a f e .  When t h e y  o b j e c t e d ,
th e y  were b e a t e n ,  th e  m e rc h a n ts  c o n te n d in g  t h a t  t h e  Kroomen would
2
be o f  no u s e  u n l e s s  th e y  were f l o g g e d .  C am pbell  c o u ld  o n ly  r e ­
commend th e y  l e a v e  t h e i r  employment and  g r a n t  them p r o t e c t i o n  a g a i n s t  
r e p e r c u s s i o n s •
The S i e r r a  L eoneans  a s  w e l l  e x p l o i t e d  th e  l a c k  o f  a u t h o r i t y  i n  
L ag o s .  T here  were c o m p la in t s  by th e  m i s s i o n a r i e s  and  th e  c o n s u l  
t h a t  th e y  were p u r c h a s i n g  s l a v e s ,  o s t e n s i b l y  f o r  d o m e s t ic  employ­
m en t ,  and  th e n  r e s e l l i n g  them a t  a  p r o f i t .  The c o n s u l  h ad  no l e g a l
1 -  F r a s e r  t o  M alm esbury , 20 Feb . 1853» and  e n c l o s u r e s ,  FO 8 4 /9 2 0 ;  
P h i l l i p s  t o  F r a s e r ,  12 Jun e  1 8 5 3 , i n  F r a s e r  t o  C la r e n d o n ,  30 Ju n e  
1 8 3 3 , i b i d .
2 -  C am pbell t o  C la re n d o n ,  29 Nov. 1 8 3 6 , FO 8 4 /1 0 0 2 .
^5
c o n t r o l  o v e r  t h i s  p r a c t i c e  u n l e s s  t h e  e m ig ra n t  had  been  b o rn  i n  
S i e r r a  Leone and  was t h e r e f o r e  a  B r i t i s h  s u b j e c t .  A lth o u g h  th e  
Oba c o u ld  hav e  b e en  " r e q u i r e d *1 t o  e x p e l  from  Lagos th o s e  who p u r ­
c h a s e d  s l a v e s  " f o r  th e  p u rp o s e  o f  s e l l i n g  them  a g a i n " ,  th e  c h a rg e  
was d i f f i c u l t  t o  p r o v e ,  s i n c e  i n  t h e  s t r i c t  s e n s e  o f  t h e  te rm ,  
t h e r e  was no  su c h  t h i n g  a s  f r e e  l a b o u r  on t h e  i s l a n d .  M o reo ver ,  
t h e  S i e r r a  L eoneans  were e x t r e m e ly  d i s l i k e d  by  t h e  i n d ig e n o u s  popu­
l a t i o n  who were c o n s t a n t l y  b e in g  v i c t i m i s e d  by  t h e i r  s h a r p  and a t  
t im e s  u n s c r u p u lo u s  t r a d i n g  p r a c t i c e s .  The young c r e o l e s ,  f o r  t h e i r  
p a r t ,  h a d  become a  s o u r c e  o f  c o n t i n u a l  v i o l e n c e ,  c a r r y i n g  k n iv e s  
w i th  them w hich  were u s e d  a t  t h e  s l i g h t e s t  p r o v o c a t i o n ;  and one 
S i e r r a  L eo n ean , a p p o in t e d  by Dosunmu t o  s u p e r v i s e  t h e  w id e n in g  o f  
s t r e e t s  i n  t h e  n a t i v e  q u a r t e r ,  was d i s m is s e d  a f t e r  h a v in g  e x t o r t e d
money from  i t s  p o o r e r  r e s i d e n t s  by t h r e a t e n i n g  t o  have  t h e i r  housres 
2p u l l e d  down.
C am pbell  was p o w e r le s s  t o  do a n y t h i n g  b u t  r e f e r  su ch  i n c i d e n t s  
t o  t h e  O b a 's  a t t e n t i o n ,  and  he i n  t u r n  c o u ld  o n ly  warn a g a i n s t  r e p e ­
t i t i o n  o r ,  i f  t h o u g h t  n e c e s s a r y ,  f i n e  t h e  o f f e n d e r s .  The c o n s u l ' s  
e f f o r t s  t o  ch ec k  t h e  a r b i t r a r y  b e h a v io u r  o f  t h e  e m ig r a n t  o r  m e rc h a n t
1 -  C am pbell  t o  C la re n d o n ,  18 F eb . 1 8 5 6 , FO 8 4 /1 0 0 2 ;  FO t o  C am p b e ll ,
17 May 1 8 5 6 , i b i d . T h is  p ro b le m  was s o l v e d  i n  1861 when th e  B r i t ­
i s h  c o n s u l  r e q u i r e d  a l l  e m ig r a n t s  c l a im i n g  B r i t i s h  p r o t e c t i o n  t o  
r e g i s t e r  a t  t h e  c o n s u l a t e  o r  f o r g o  t h i s  p r o t e c t i o n .  Those who 
r e g i s t e r e d  had  t o  f r e e  t h e i r  s l a v e s  who w ere  t h e n  bound a p p r e n t i c e  
f o r  two to  f i v e  y e a r s ,  " a c c o r d in g  t o  t h e i r  a g e s " .  F o o te  t o  R u s s e l l ,
4 Feb . 1861 , FO 8 4 /1 1 4 1 ;  H a r r i s o n  t o  Venn, 22 May 1861 , CA2/M4.
2 -  C am pbell  t o  C la re n d o n ,  7 A p r. 1857* FO 8 4 /1 0 3 1 ;  C am pbell  t o  
C la re n d o n ,  2 June  1857, FO 2 /2 0 .
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corrmmnit ies  w e re ,  o f  c o u r s e ,  r e s e n t e d .  Campbell  r e p e a t e d l y  com­
p l a i n e d  t o  t h e  F o r e i g n  O f f i c e  o f  t h e i r  im m uni ty  from p r o s e c u t i o n  
and  t h a t  t h e  B r i t i s h  m e r c h a n t s ,  more t h a n  o t h e r s ,  " c o n s i d e r  them­
s e l v e s  a  p r i v i l e g e d  c l a s s , "  whose " u n j u s t  a c t s  t o w a rd s  o t h e r s  
o ug h t  n o t  t o  be c o n t r o l l e d " .  The c o n s u l ’s  p r o t e c t i o n  o f  th e  weak­
e r  e l e m e n t s  on t h e  i s l a n d  a g a i n s t  t h e  i n j u s t i c e s  o f  t h e  m e r c h a n t s
and e m i g r a n t s ,  and  above a l l  a g a i n s t  t h o s e  o f  h i s  own cou n try m en ,
2a s t o n i s h e d  and  p l e a s e d  t h e  A f r i c a n s ;  h o w e v e r ,  t h e  m e r c h a n t s  and 
S i e r r a  L eoneans  -  though  e q u a l l y  a s t o n i s h e d  -  were  h a r d l y  s o  p l e a s ­
e d .
In  S e p tem b er  1856  t h e y  p e t i t i o n e d  t h e  F o r e i g n  O f f i c e  c h a r g i n g  
t h a t  C a m p b e l l ,  h a d ,  among o t h e r  t h i n g s ,  c o n v e r t e d  t h e  Oba i n t o  h i s  
p u p p e t .  Y e t ,  t h e y  c l a im e d ,  ""While u s u r p i n g  t h e  e x e r c i s e  o f  j u d i c ­
i a l  a u t h o r i t y ,  even  i n  c a s e s  i n v o l v i n g  m ost  i n t r i c a t e  p o i n t s  o f  
l a w , "  he  r e f u s e d  " t o  t a k e  upon h i m s e l f  t h e  s l i g h t e s t  r e s p o n s i b i l i t y  
on a c c o u n t  o f  h i s  d e c i s i o n s , "  and  a c t e d  a r b i t r a r i l y  i n  " t h i s  q u a s i ­
j u d i c i a l  f u n c t i o n " . ^  I t  was n o t  d i f f i c u l t  f o r  Cam pbel l  t o  r e f u t e  
t h e s e  c h a r g e s  w h ich  had  b een  p rom p ted  by  h i s  numerous i n t e r v e n t i o n s  
i n  t h e  i s l a n d ’s  a f f a i r s .  A s u b s e q u e n t  i n v e s t i g a t i o n  c o m p l e t e l y  e x ­
o n e r a t e d  h im .  The p e c u l i a r  s i t u a t i o n  a t  L ag os ,  i t  was fo u n d ,  r e n d ­
1 -  C am p b ell  t o  C la r e n d o n ,  25 S e p t .  1 8 5 6 , FO 8^-/1002.
2 -  C a m p b ell  t o  C la r e n d o n ,  29 N ov. 1 8 5 6 , FO 8^-/1002.
3 -  P e t i t i o n  s i g n e d  by 12 S i e r r a  L eon ean  and E u rop ean  m e r c h a n t s ,  
i n  C am p b ell  t o  C la r e n d o n ,  25 S e p t .  1 8 5 6 , FO 8A/1002.
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e r e d  i t  " a b s o l u t e l y  n e c e s s a r y "  t h a t  C am pbel l  " s h o u l d  t a k e  upon h im ­
s e l f  power and a u t h o r i t y  w hich  c o n s u l s  i n  c i v i l i s e d  p l a c e s  c a n n o t  
a s s u m e . "  I n  t h e  o p i n i o n  o f  t h e  i n v e s t i g a t i n g  o f f i c e r ,  " n e a r l y  a l l  
t h e s e  c o m p l a i n t s  upon i n v e s t i g a t i o n  b r o u g h t  t o  l i g h t  c i r c u m s t a n c e s  
r e f l e c t i n g  a n y t h i n g  b u t  c r e d i t  upon some o f  t h e  p a r t i e s  p r e s e n t  and
i n  c a s e s  where  Mr. Campbell  had  g i v e n  d e c i s i o n s  t h e y  a p p e a r e d  t o
"1
have  been  b a s e d  on s t r i c t  m o r a l  j u s t i c e . "
Even t h e  a d h e r e n t s  o f  t h e  Church M i s s i o n a r y  S o c i e t y  found f a u l t
w i th  t h e  c o n s u l ' s  a c t i o n s .  At f i r s t  on good  t e r m s  w i t h  Campbell
a f t e r  he had  l e n t  s u p p o r t  t o  t h e i r  c l a i m  t o  r i v e r  f r o n t a g e  a g a i n s t
r i v a l  c l a i m s  by B r i t i s h  m e r c h a n t s ,  t h e y  f e l l  o u t  o v e r  C a m p b e l l ' s
rem o v a l  o f  t h e  h e a d - c h i e f  o f  B adagry ,  Mewu, and  h i s  s u b s e q u e n t  a p p ro
p r i a t i o n  o f  p a r t  o f  t h e i r  l a n d  f o r  t h e  e r e c t i o n  o f  a  new c o n s u l a t e .
Mewu had been  an a l l y  o f  t h e  Egba and t h e r e f o r e  a  f r i e n d  o f  the
m i s s i o n a r i e s ,  b u t  h i s  r e m o v a l  from B adagry  was i n s i s t e d  upon by
t h e  King o f  P o r t o  Novo b e f o r e  he would a g r e e  t o  r e - o p e n  p a l m - o i l
2t r a d e  w i t h  L agos ,  and C am pbel l  c o m p l i e d .  As f o r  t h e  l a n d ,  a  b e t t e r  
c o n s t r u c t e d  c o n s u l a t e  was e s s e n t i a l  i n  t h e  h o t ,  humid c l i m a t e  o f  
L agos ,  and  th e  Church M i s s i o n a r y  S o c i e t y ' s  p r o p e r t y  was i d e a l l y  
s i t u a t e d  on t h e  r i v e r  and i n  t h e  c e n t r e  o f  co m m erc ia l  a c t i v i t y .
1 -  Hope t o  Adams, 10 O c t .  1 8 5 6 , i n  C am pbe l l  t o  C l a r e n d o n ,  29 Nov. 
1 8 5 6 , FO 8 4 /1 0 0 2 .
2 -  Newbury, The W es te rn  S l a v e  C o a s t , 63* For  t h e  c o r r e s p o n d e n c e  b e ­
tween t h e  CMS and  C am p b e l l ,  s e e  CA2/04,  t h r o u g h o u t .  Mewu was o r i g  
i n a l l y  a  r e f u g e e  from P o r t o  Novo and an o l d  p o l i t i c a l  enemy o f  i t s  
k i n g ,  S o d j i .
r
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The s o c i e t y ' s  a g e n t s  r e s e n t e d  C a m p b e l l ' s  i n t e r v e n t i o n  a t  Badagry 
a s  w e l l  a s  t h e  l o s s  o f  l a n d ,  and t h e y  j o i n e d  i n  on t h e  a t t a c k  o f  
t h e  c o n s u l .  "H is  c o n d u c t  a t  L ag o s" ,  i t  was c h a r g e d ,  " h a s  been  one 
o f  t h e  m ost  d e s p o t i c  k i n d " ;  he h a s  b u l l i e d  Dosunmu who " h a s  been  
made by t h r e a t s  . . .  t o  d i v e s t  h i m s e l f  o f  a lm o s t  e v e r y  v e s t i g e  o f
"I
h i s  a u t h o r i t y  t o  become a  mere t o o l  o f  t h e  c o n s u l ' s . "  One o f  t h e
s o c i e t y ' s  m i s s i o n a r i e s ,  t h e  R everend  C.A. G o l lm e r ,  a c t u a l l y  a c c u s e d
Campbell  oof h a v in g  a number o f  i n n o c e n t  p e o p l e  i m p r i s o n e d  a f t e r  h i s
f e a r s  o f  an u p r i s i n g  were n o t  b o rn e  o u t  by s u b s e q u e n t  e v e n t s .  The
c o n s u l  had  done t h i s  -  a c c o r d i n g  t o  G o l lm e r  -  i n  o r d e r  t o  g i v e  th e
2a f f a i r  "a  t a n g i b l e  s h a p e " ,  and  t o  a v o i d  a p p e a r i n g  f o o l i s h .
At t h e  c o re  o f  much o f  t h i s  d i s c o n t e n t  w i th  Cam pbell  was t h e  
c o n s u l ' s  i l l - d e f i n e d  p o s i t i o n  a t  L agos .  W i th o u t  a  c o m p e te n t  j u d i c ­
i a l  a u t h o r i t y  on t h e  i s l a n d ,  t h e  c o n s u l  by f o r c e  o f  c i r c u m s t a n c e s  
c o u l d  n o t  s t r i c t l y  l i m i t  h i m s e l f  t o  r e g u l a r  c o n s u l a r  d u t i e s ,  n o r  
s i m p ly  a c t  i n  an a d v i s o r y  c a p a c i t y .  The o n ly  a l t e r n a t i v e s  t o  t h e  
" c o n s u l ' s  j u s t i c e "  had  b een  no j u s t i c e  a t  a l l ,  and  Cam pbel l  was 
f o r c e d  t o  choose  be tw een  t h i s  and  e x e r c i s i n g  t h e  j u d i c i a l  p r e r o g a ­
1-  I r v i n g  t o  Venn, 1 Mar. 18^5? CA/M3*
2 -  G ol lm er  t o  Venn, 2 Feb .  1855* i b i d .
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t i v e  w i t h o u t  th e  l e g a l  s a n c t i o n  t o  do s o .  The c h o ic e  was a  h a z a r d ­
ous one . On one o c c a s io n ,  h i s  i n t e r v e n t i o n  on b e h a l f  o f  a  c r e d i t o r  
w i th  a  v a l i d  c l a im  r e n d e r e d  him p e r s o n a l l y  l i a b l e  t o  t h e  d e b t o r ,  
w h i le  on a n o t h e r ,  h i s  r e f u s a l  t o  e n f o r c e  paym ent o f  a  d i s p u t e d  c l a im  
was condemned by th e  F o re ig n  O f f i c e ,  who r e q u e s t e d  him  f o r  t h e  f u t u r e  
n o t  t o  ju d g e  t h e  m e r i t s  o f  a  c la im  b u t  t o  f a c i l i t a t e  i t s  s e t t l e m e n t .  
C o n s u la r  a u t h o r i t y  a t  Lagos was s o  am biguous t h a t  i t  was n e c e s s a r y  
f o r  th e  Law O f f i c e r s  o f  t h e  Crown t o  re m in d  th e  F o r e ig n  O f f ic e  i n  
December 1857 w hat pow ers  he c o u ld  e x e r c i s e  w i th o u t  o v e r r e a c h in g  h i s  
a u t h o r i t y :
In  c a s e s  w here  one m e rc h a n t  makes a demand a g a i n s t  a n o t h e r  
th e  c o n s u l  s h o u l d ,  a s  much a s  p o s s i b l e ,  a v o id  e x p r e s s i n g  h i s  
o p in io n  t o  t h e  p a r t i e s  on th e  m e r i t s  o f  th e  c a s e ;  he h a s  n o t  
. . .  any  l e g a l  power o f  e n f o r c i n g  h i s  d e c i s i o n ,  and  he s h o u ld  
e n d e a v o u r  t o  in d u c e  b o th  p a r t i e s  t o  su b m it  t o  a r b i t r a t i o n ,  
and t o  engage  t o  a b id e  by t h e  aw ard  o f  th e  a r b i t r a t o r ;  he 
s h o u ld  th e n  r e f e r  th e  c a s e  e n t i r e l y  t o  su c h  a r b i t r a t i o n  and  
s h o u ld  ( a s  a  g e n e r a l  r u l e )  do w hat he can  w i th  p r o p e r  c a u t ­
io n  t o  e n f o r c e  th e  d e c i s i o n ;  a s  by a p p ly i n g  t o  th e  k i n g  o r  
t a k i n g  such  o t h e r  r e a s o n a b l e  m e a su re s  to w a rd s  s e c u r i n g  th e  
a t t a i n m e n t  o f  s u b s t a n t i a l  j u s t i c e  a s  t h e  c i r c u m s ta n c e s  o f  
th e  c a s e  may seem t o  r e q u i r e .  2
E a r l i e r  i n  t h a t  same y e a r ,  th e  Law O f f i c e r s  had  a l s o  r u l e d  t h a t
th e  S i e r r a  Leonean t r i b u n a l ,  w hich  by t h e n  was b e in g  u s e d  by E u rop ean
m e rc h a n ts  f o r  th e  s e t t l e m e n t  o f  d e b t  am ongst t h e m s e lv e s ,  was
o n ly  empowered t o  d e c id e  m a t t e r s  o f  d e b t  a r i s i n g  ( 1 ) b e ­
tw een th e  e m ig r a n t s  th e m s e lv e s  o r  (2 ) be tw een  t h e  e m ig r a n t s  
and c o u n t r y  p e o p le .
The c o u r t  -  a c c o r d in g  t o  t h e  Law O f f i c e r s  -  had  no  pow er t o  e x e r c i s e
1-  FO t o  C a m p b e ll ,  9 A pr. 1857 and 18 Nov. 1 85 7 1 FO 2 / 2 0 .
2 -  Law O f f i c e r s  t o  C la re n d o n ,  15 D ec. 1857* FO 8 5 /2 2 0 5 -
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1
any  o t h e r  j u r i s d i c t i o n .
As t h e  s y s t e m  o f  t r a d e  t h a t  p r e v a i l e d  a t  Lagos depended  on
c r e d i t ,  t h i s  r u l i n g  c o n s i d e r a b l y  dampened t h e  p r o s p e c t s  f o r  th e
g row th  o f  l e g i t i m a t e  commerce. Even b e f o r e  t h e r e  had  n o t  been
s u f f i c i e n t  p r o t e c t i o n  f o r  t h e  c r e d i t  E u ropean  f a c t o r s  e x t e n d e d  t o
t h e i r  s u p p l i e r s ,  and  when t h e  f lo w  o f  p ro d u c e  from t h e  i n t e r i o r
d r o p p e d ,  d e b t  became a  g r e a t  p r o b le m .  At such  t i m e s ,  th e  c o n s u l
c o u ld  o n ly  s u g g e s t  t h a t  m e r c h a n t s  s t o p  e x t e n d i n g  c r e d i t  t o  anyone
who a s k e d  f o r  i t ,  and  t h a t  t h e y  u se  t h e  f a c i l i t i e s  o f  th e  S i e r r a
2Leonean t r i b u n a l  t o  a d j u s t  t h e i r  c l a i m s .  But t h e s e  m e a su re s  were 
i n a d e q u a t e ,  and by 1857  i t  had  become ’’n e x t  t o  i m p o s s i b l e  . . .  t o  e n ­
f o r c e  payment  o f  j u s t  and u n d i s p u t e d  d e b t s , "  and th e  payment o f  any
3
c l a i m  o f  m a g n i tu d e  c o u ld  n o t  be e n f o r c e d  a t  a l l .  Because  o f  t h e
d i f f i c u l t i e s  o f  c o l l e c t i n g  d e b t s ,  one B r i t i s h  m e rc h a n t  d e c i d e d  t o
w i th d ra w  h i s  a c t i v i t i e s  from t h e  i s l a n d ,  and t h e  f i r m  o f  F o s t e r  and
Sm ith  c o n t i n u a l l y  c o m p la in e d  o f  t h e  l a w l e s s  s t a t e  o f  t h i n g s  and
kt h e  l a c k  o f  f a c i l i t i e s  f o r  o b t a i n i n g  r e d r e s s  from d e b t o r s .  With 
t h e  Law O f f i c e r s 1 r u l i n g  on t h e  S i e r r a  Leonean t r i b u n a l ,  even  
t h i s  means o f  a d j u d i c a t i o n  was now l o s t  t o  t h e  m e r c h a n t s .
1 -  Law O f f i c e r s  t o  C l a r e n d o n ,  11 Aug. 1857* i b i d .
2 -  Campbell  t o  C la r e n d o n ,  25 S e p t .  1 8 5 6 , and e n c l o s u r e s ,  FO 8*f / l002 .
3 -  Campbell  t o  C la r e n d o n ,  2 June  1857* FO 2 /2 0 .
G reg ory  t o  C l a r e n d o n ,  3 Apr.  1 8 5 7 * FO 2 /2 2 ;  s e e ,  f o r  exam ple ,  
F o s t e r  and  Smith  t o  Malmesbury,  1*f May 1859* F o s t e r  and Sm ith  t o  
F0,1*f June  and 3 Oct. 1 8 5 9 , FO 2 /3 0 .
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In  t h e s e  c i r c u m s t a n c e s ,  t h e r e  was a  v e r y  r e a l  d a n g e r  t h a t  
European  m e r c h a n t s  would c a l l  i n  f o r e i g n  c o n s u l a r  o r  n a v a l  s u p p o r t  
t o  s a f e g u a r d  t h e i r  i n t e r e s t s .  I n  1857  t h e  m i n i s t e r  f o r  t h e  Hans-  
e a t i c  towns i n  London c o m p la in e d  t o  t h e  F o r e i g n  O f f i c e  o f  t h e  un­
p r o t e c t e d  c o n d i t i o n  o f  Hamburg t r a d e r s  i n  Lagos and th e  s e r i o u s  c o n ­
s e q u e n c e s  t o  t h e i r  t r a d e  from a r b i t r a r y  b e h a v i o u r  by t h e  A f r i c a n  
a u t h o r i t i e s .  Dosunmu, i t  s e em s ,  h a d  f i n e d  t h e  a g e n t s  o f  M e s s r s .  
O'Swald and  C o . ,  a  Hamburg f i r m ,  f o r  d i s r e g a r d i n g  h i s  o r d i n a n c e  
p r o h i b i t i n g  Lagos m e r c h a n t s  from t r a d i n g  w i t h  Kosoko a t  Epe. The 
F o r e i g n  O f f i c e  a c c o r d i n g l y  i n s t r u c t e d  Cam pbe l l  t o  i n f o r m  t h e  Cba 
t h a t  i n  t h e  f u t u r e  he would u s e  h i s  "good o f f i c e s "  on th e  f i r m ’s  b e ­
h a l f ,  even  th o u g h  t h e  c o n s u l ' s  v e r s i o n  o f  th e  d i s p u t e  was s u f f i c i e n t  
f o r  t h e  Hamburg s e n a t e  t o  c a u t i o n  O 'S w a l d ' s  r e p r e s e n t a t i v e s .  Two 
y e a r s  l a t e r ,  a f t e r  t h e  e x p u l s i o n  o f  a  F r e n c h  m e r c h a n t ,  L am aig n e re ,  
t h e  C a p t a i n  o f  a  F re n c h  c r u i s e r  v i s i t e d  Lagos and c o m p la in e d  o f  th e  
l a c k  of  p r o t e c t i o n  a f f o r d e d  F re n ch  s u b j e c t s .  I n  p a s s i n g ,  he m en t­
i o n e d  t h e  p o s s i b i l i t y  o f  p l a c i n g  a  F re n c h  g u n b o a t  i n  t h e  l a g o o n  (a  
B r i t i s h  g u n b o a t ,  H.M.S. B r u n e , had b e e n  s t a t i o n e d  t h e r e  s i n c e  1857)
t o  e n s u r e  t h a t  F re n c h  m e r c h a n t s  had  e q u a l  p r o t e c t i o n  and s t a t u s
2w i t h  t h o s e  from G r e a t  B r i t a i n .
The s i t u a t i o n  a s  i t  e x i s t e d  i n  Lagos was u n t e n a b l e .  Some form 
o f  a u t h o r i t y  had  t o  b o l s t e r  t h e  i n e f f e c t u a l  r u l e  o f  Dosunmu and  p r o -
1 -  Rucker  t o  C l a r e n d o n ,  11 Kay 1857* FO 2 / 2 2 ;  FO t o  C am pb e l l ,  21 
May 1857* FO 2 / 2 0 ;  Newbury, The V /es tern  S la v e  C o a s t ,  6 2 , n o t e  8 .
2 -  Lodder t o  R u s s e l l ,  3 Nov. 1859* FO 8 V 1 0 8 8 .
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v i d e  r e g u l a r  s y s t e m s  o f  a d j u d i c a t i o n  and law  e n f o r c e m e n t .  Whatever  
h o p e s  th e  F o r e i g n  O f f i c e  e n t e r t a i n e d  f o r  t h e  d e v e lo p m e n t  o f  l e g i t i ­
m ate  commerce i n  Lagos depended  on t h e i r  s u p p l y i n g  t h e  n e c e s s a r y  
s e c u r i t y  i n  which  i t  c o u l d  f u n c t i o n  and  g row.  The A f r i c a n  a u t h o r i ­
t i e s  h a d  p r o v e d  u n a b l e  t o  p r o v i d e  t h e s e  c o n d i t i o n s ,  and t h e  c o n s u l ' s  
c o n s t a n t  i n t e r f e r e n c e  was t h e  s u b j e c t  o f  much c r i t i c i s m .  Campbell  
h i m s e l f  would  have  been  " v e r y  happy  t o  be r e l i e v e d  from t h e  n e c e s s ­
i t y  o f  e x e r c i s i n g  j u d i c i a l  power"  w h ich  o n ly  p ro v o k e d  c h a r g e s  o f
1
" t y r a n n i c a l  and  o f f e n s i v e  c o n d u c t . "  C l e a r l y  t h e  F o r e i g n  O f f i c e  
h a d  t o  c o r r e c t  t h e  c o n s u l ' s  f e e b l e ,  i r r e g u l a r  and i r r e s p o n s i b l e  j u r ­
i s d i c t i o n .
P rob lem s  o f  c o n s u l a r  j u r i s d i c t i o n  were  n o t  p e c u l i a r  t o  t h e  i s ­
l a n d  o f  L ag os .  I n  1856  t h e  B r i t i s h  c o n s u l . f o r  t h e  Bight o f  B i a f r a  
h a d  become e m b r o i l e d  i n  a  d i s p u t e  i n v o l v i n g  t h e  p r o p e r t y  o f  B r i t i s h  
s u b j e c t s .  The F o r e i g n  O f f i c e ,  which  h a d  a p p ro v e d  s i m i l a r  a c t i o n s  
i n  a  p r e v i o u s  c a s e ,  was t h i s  t im e  i n f o r m e d  by t h e  Law O f f i c e r s  t h a t  
t h e i r  c o n s u l  had  a c t e d  i l l e g a l l y  on b o th  o c c a s i o n s .  The c o n s u l ,  
t h e y  were  r e m in d e d ,  had  no l e g a l  r i g h t  w h a t s o e v e r  t o  i n t e r f e r e  w i t h  
t h e  c o n d u c t  o f  B r i t i s h  s u p e r c a r g o s  i n  h i s  j u r i s d i c t i o n  and was em­
powered  o n ly  t o  make r e p r e s e n t a t i v e s  t o  t h e  A f r i c a n  c h i e f s  on t h e
2s p o t  who m ig h t  t h e n  be i n d u c e d  t o  a c t .  When a p p l i e d  t o  by th e
1 -  C o n s u l ' s  r e m a r k s ,  i n  C am pbe l l  t o  C l a r e n d o n ,  29 Nov. 1 8 5 6 , FO 8 k /  
1 0 0 2 .
2 -  Law O f f i c e r s  t o  C l a r e n d o n ,  27 Aug. 1 8 5 6 , FO 83 /2357*
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F o r e i g n  O f f i c e  a s  t o  how t h i s  d e f i c i e n c y  m ig h t  be r e m e d i e d ,  th e  
Law O f f i c e r s  o u t l i n e d  two p o s s i b l e  m ethods  o f  p r o c e d u r e .  R u le s  o f  
b e h a v i o u r  c o u l d  be drawn up by  A f r i c a n  c h i e f s  on t h e  c o n s u l ' s  i n s t i g ­
a t i o n ,  which  would  t h e n  be a c c e d e d  t o  by  t h e  s u p e r c a r g o s  i n  t h e  a r e a .  
T h i s  h ad  t h e  d u a l  a d v a n t a g e  o f  i n c l u d i n g  j u r i s d i c t i o n  o v e r  A f r i c a n s
and  E u ro p e a n s  a l i k e ,  s i n c e  b o t h  would  be  " p a r t i e s  o r  w i t n e s s e s  i n
1
a l l  m a t t e r s  r e q u i r i n g  r e g u l a t i o n " .
The o t h e r  p o s s i b i l i t y  was t o  i n v e s t  B r i t i s h  c o n s u l s  w i t h  m a g i s ­
t e r i a l  p o w e r s .  T h i s  c o u l d  be done by  a n  O r d e r - i n - C o u n c i l .  The F o r -  
e i g n  J u r i s d i c t i o n  Act  o f  18^*3 (6  & 7 V i e t .  c .  9*0* which  e n a b l e d  
G r e a t  B r i t a i n  t o  e x e r c i s e  j u r i s d i c t i o n  o v e r  i t s  s u b j e c t s  i n  f o r e i g n  
l a n d s ,  h a d  been  t h e  l e g a l  i n s t r u m e n t  f o r  s i m i l a r  O r d e r s - i n - C o u n c i l  
f o r  t h e  Ottoman e m p i r e ,  C h in a  and Siam . And t h i s  p r o c e d u r e  c o u ld  be 
made t o  i n c l u d e  j u r i s d i c t i o n  o v e r  l i b e r a t e d  A f r i c a n s  c l a i m i n g  B r i t ­
i s h  p r o t e c t i o n . ^
I n  L a g o s ,  t h e  u n s u c c e s s f u l  e x p e r i e n c e  o f  t h e  m e r c h a n t s '  t r e a t i e s
1-  C o u r t s  o f  e q u i t y  were e s t a b l i s h e d  i n  185**- on t h e  Bonny r i v e r  by 
tl\e  s u p e r c a r g o s  and A f r i c a n  m e r c h a n t s ;  s e e ,  B u r n s ,  H i s t o r y  o f  N ig ­
e r i a , 1 3 5 -3 6 ,  and  M. C row der ,  The S t o r y  o f  N i g e r i a , London 1 9 6 2 ,
137* The p r o c e d u r e  o u t l i n e d  by t h e  Law O f f i c e r s  i n  1856  was i d e n t i ­
c a l .
2 -  Law O f f i c e r s  t o  C l a r e n d o n ,  20 S e p t .  1 8 5 6 , FO 83/2357*  R u le s  o f  
b e h a v i o u r  were  drawn up by c o n s u l  H u t c h i n s o n ,  t h e  s u p e r c a r g o s  and  
th e  c h i e f s  o f  t h e  B r a s s  r i v e r ;  b u t  t h e  c o d e ,  a s  f r a m e d ,  was n o t  
a c c e p t a b l e  t o  t h e  Law O f f i c e r s .  The F o r e i g n  O f f i c e  e v e n t u a l l y  de ­
c i d e d  t o  i n c l u d e  t h e  B i g h t  o f  B i a f r a  i n  t h e i r  p l a n n e d  O r d e r - i n -  
C o u n c i l  c o n f e r r i n g  m a g i s t e r i a l  pow ers  on t h e i r  c o n s u l .
5^
o f  1852  and  18 5 ^ p r e c l u d e d  t h e  scheme f o r  r u l e s  o f  b e h a v i o u r  en ­
f o r c e d  by t h e  A f r i c a n  a u t h o r i t i e s ;  b u t  t h e  s i t u a t i o n  t h e r e  was w e l l  
s u i t e d  f o r  c o n f e r r i n g  m a g i s t e r i a l  powers  on th e  c o n s u l .  A c c o r d in g -  
l y ,  a  p r o v i s i o n a l  O r d e r - i n - C o u n c i l  was d r a f t e d  i n  1 8 5 8 . By i t s  
p r o v i s i o n s ,  t h e  c o n s u l  would  be empowered nt o  make and e n f o r c e  . . .  
r u l e s  and  r e g u l a t i o n s ” f o r  t h e  o b se rv a n c e  o f  t r e a t i e s  and f o r  t h e  
b e t t e r  g ov e rn m e n t  o f  B r i t i s h  s u b j e c t s  w i t h i n - . h i s  j u r i s d i c t i o n .  
B r i t i s h  s u b j e c t s  who v i o l a t e d  t h e  r u l e s  and  r e g u l a t i o n s  o r  who com­
m i t t e d  o f f e n c e s  a g a i n s t  A f r i c a n  law c o u l d  be t r i e d  by th e  B r i t i s h  
c o n s u l  s i t t i n g  a l o n e ,  o r  i n  c o u r t s  c o n s t i t u t e d  and p r e s i d e d  ove r  by 
h im .  B r i t i s h  s u b j e c t s  who com m it ted  c r i m e s  u n d e r  common law ,  b u t  
n o t  p r o v i d e d  f o r  w i t h i n  t h i s  O r d e r - i n - C o u n c i l ,  c o u l d  be h e l d  ove r  
and  s e n t  t o  S i e r r a  Leone f o r  t r i a l  by t h e  Supreme C o u r t  t h e r e .  The 
c o n s u l  was a l s o  c o m p e te n t  t o  h e a r  and d e c i d e  c i v i l  d i s p u t e s  be tw een  
B r i t i s h  s u b j e c t s  o r  B r i t i s h  s u b j e c t s  and f o r e i g n e r s ,  p r o v i d e d  t h a t  
t h e  l a t t e r  a g r e e d  t o  be bound by t h e  c o n s u l ' s  d e c i s i o n .  A l l  B r i t i s h  
s u b j e c t s  were  r e q u i r e d  t o  r e g i s t e r  a t  t h e  c o n s u l a t e  o r  f o r g o  B r i t ­
i s h  p r o t e c t i o n ;  and an amendment, s u g g e s t e d  by C a m p b e l l ,  gave  th e  
e m i g r a n t  community  t h e  r i g h t  t o  r e g i s t e r  a s  B r i t i s h  s u b j e c t s ,  and 
t h u s  come w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  O r d e r - i n - C o u n c i l ,  o r  f o r ­
f e i t  t h e i r  p r i v i l e g e d  p o s i t i o n  and be r e g a r d e d  from t h e n  on a s  u n d e r
. . 2t h e  j u r i s d i c t i o n  o f  t h e  A f r i c a n  a u t h o r i t i e s .
1 -  D r a f t  O r d e r - i n - C o u n c i l ,  i n  F i t z g e r a l d  t o  C l a r e n d o n ,  k  S e p t .  1 8 5 8 , 
FO 8 V 1 0 6 1 .
2 -  C o n s u l ' s  s u g g e s t i o n s ,  i n  Cam pbell  t o  K a lm esbury ,  18 O c t .  1 8 5 8 ,
FO 8 V 1 0 6 1 .
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The p ro p o s e d  O r d e r - i n - C o u n c i l ,  t h e n ,  would have  e n a b le d  th e  
B r i t i s h  c o n s u l  a t  Lagos t o  r e g u l a t e  th e  i n t e r n a l  a f f a i r s  o f  th e  i s ­
l a n d .  F o r e ig n  m e rc h a n ts  c o u ld  a v a i l  t h e m s e lv e s  o f  th e  c o n s u l a t e ' s  
j u d i c i a l  c o m p e te n c e ,  and  th e  a b u s e s  p r e v i o u s l y  c o m m itte d  w i th  im­
p u n i t y  w ould  no l o n g e r  go u n p u n i s h e d .  A l l  m a t t e r s  t h a t  a f f e c t e d  
c o m m erc ia l  a c t i v i t y  on t h e  i s l a n d  would  c o n t i n u e  t o  be r e g u l a t e d  
th ro u g h  t h e  Oba, who w i th  B r i t i s h  s u p p o r t  w ould  be a b l e  t o  m a i n t a i n  
h i s  c o n t r o l  o v e r  t h e  i n d ig e n o u s  p o p u l a t i o n .  In  th e  p r o p o s e d  Q rd e r-  
i n - C o u n c i l ,  th e  F o re ig n  O f f i c e  h ad  gone f a r  to w a rd s  s e c u r i n g  th e  
c o n d i t i o n s  n e c e s s a r y  f o r  t h e  g ro w th  o f  l e g i t i m a t e  commerce; th e  
p ro b lem  o f  a u t h o r i t y ,  w hich  h a d  c o n f r o n t e d  B r i t i s h  c o n s u l s  s i n c e  
1 8 5 2 , c o u ld  now be r e s o l v e d .
The O r d e r - i n - C o u n c i l ,  h o w ev er ,  was n o t  i s s u e d .  By i8 6 0  t h i s  
e n a c tm e n t ,  p r o v i d i n g  s o l e l y  f o r  t h e  r e g u l a t i o n  o f  i n t e r n a l  a f f a i r s ,  
was no l o n g e r  a d e q u a te .  C o n s i d e r a t i o n s  o f  f a r  g r e a t e r  im p o r ta n c e
1 -  C o nsu l H u tc h in s o n  s e c u r e d  a  t r e a t y  w i t h  t h e  c h i e f s  o f  Old C a la b a r ,  
and Ify lde  a t  th e  F o r e ig n  O f f i c e  m in u te d  t h a t  now t h e  O r d e r - in -  
C o u n c i l  c o u ld  be i s s u e d  f o r  Lagos and  Old C a la b a r  and  e x te n d e d  t o  
o t h e r  p l a c e s  a s  t r e a t i e s  w ere  s i g n e d ;  m in u te ,  16 A pr. i 8 6 0 ,  on 
H u tc h in so n  t o  R u s s e l l ,  12 Feb . i 8 6 0 ,  FO 84 /1117*  In  O c to b er  1861 , 
a f t e r  t h e  c e s s i o n  o f  L ag o s ,  Wylde s t i l l  u r g e d  t h a t  t h e  G r d e r - in -  
C o u n c i l  be i s s u e d  f o r  t h e  B ig h t  o f  B i a f r a ;  m in u te ,  14 Nov. 1861 , 
on B u r to n  t o  R u s s e l l ,  4 O c t .  1861 , FO 84 /1147*  The p r o p o s a l  was 
n o t  th e n  im p lem en ted  b e c a u s e ,  a c c o r d i n g  t o  X y l^ e ,  H u tc h in s o n  "was 
n o t  th o u g h t  t o  be a  p r o p e r  p e r s o n  t o  i n t r u s t  w i th  M a g i s t e r i a l  
P o w ers" ;  m in u te ,  14 J u l y  1862 , on B u r to n  t o  R u s s e l l ,  22 May 1862,
FO 8 4 /1 1 7 6 .  An O r d e r - in - C o u n c i l  i n  1872  f i n a l l y  i n v e s t e d  c o n s u l s  
i n  th e  B ig h t  o f  B i a f r a  w i th  m a g i s t e r i a l  p o w e rs ;  a t  t h e  same t im e ,  
th e  C o u r t s  o f  E q u i ty  were l e g a l i z e d  and  r e g u l a t e d " ;  B u rn s ,  H i s t o r y  
o f  N i g e r i a , 1 4 0 . The O r d e r - i n - C o u n c i l  o f  21 F eb . 1872  c a n  be 
found  i n  i b i d . ,  A ppendix  E, 307-18*
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r e s u l t e d  i n  a change  o f  F o r e i g n  O f f i c e  p o l i c y ,  and t h e  i s s u a n c e  o f
th e  O r d e r - i n - C o u n c i l  was s u s p e n d e d .  In  F e b r u a r y  1861 , t h e  C o l o n i a l
O f f i c e  was a s k e d  t o  t a k e  p o s s e s s i o n  o f  L agos .  At l e n g t h ,  th e
S e c r e t a r y  o f  S t a t e  f o r  C o l o n ie s  a g r e e d ;  and  on th e  6 t h  o f  August
1861,  " t h e  p o r t  and I s l a n d  o f  L agos ,  w i t h  a l l  t h e  r i g h t s ,  p r o f i t s ,
-1
t e r r i t o r i e s ,  and a p p u r t e n a n c e s "  were c e d e d  t o  t h e  B r i t i s h  Crown.
V a r io u s  e x p l a n a t i o n s  have  been  o f f e r e d  f o r  t h e  o c c u p a t i o n  o f  
Lagos i n  August  1861. T h i s  c o u r s e  o f  a c t i o n ,  i t  h a s  b e en  s u g g e s t e d ,
was t a k e n  t o  remedy t h e  " f e e b l e ,  i r r e g u l a r ,  and i r r e s p o n s i b l e  j u r -
. . .  3i s d i c t i o n  e x e r c i s e d  by B r i t i s h  c o n s u l s  a t  L agos .  I t  h a s  a l r e a d y
b e en  shown, h o w ev er ,  t h a t  most  o f  t h e  c o m p l a i n t s  e m a n a t in g  from 
m e r c h a n t s  and o f f i c i a l s  on th e  i s l a n d  c o u l d  have been  met by th e  
p r o v i s i o n s  o f  t h e  p r o p o s e d  O r d e r - i n - C o u n c i l .  C o n s u l a r  j u r i s d i c t i o n  
would  have been  w i d e ly  e x t e n d e d  by t h i s  e n a c t m e n t ,  and a s  th e  B r i t -
1 -  R u s s e l l  t o  N e w c a s t l e , 7 Feb .  1861, FO 8 4 /1 1 5 1 ;  R o g e rs  t o  Wodehouse, 
19 June  1861, FO 8 4 /1 1 5 3 -  The c e s s i o n  t r e a t y  o f  6 August  1861 can  
be found  i n  B u rn s ,  H i s t o r y  o f  N i g e r i a ,  Appendix  D, 3 O5 -O6 .
2 -  The b e s t  o v e r a l l  summary o f  t h e  c a u s e s  o f  t h e  o c c u p a t i o n  o f  1861
i s  i n  S c o t t e r ,  I n t e r n a t i o n a l  R i v a l r y , 8 7 - 1 0 6 . S c o t t e r ,  q u i t e  n a t u r ­
a l l y ,  e m p h a s i s e s  th e  F r a n c o - B r i t i s h  r i v a l r y  i n  West  A f r i c a  a s  a 
c o n t r i b u t o r y  f a c t o r  i n  t h e  d e c i s i o n  t o  t a k e  p o s s e s s i o n  o f  Lagos;  
b u t  t o  p l a c e  t o o  much im p o r t a n c e  on t h i s  f a c t o r  i s  t o  a n t i c i p a t e  
e v e n t s  by a l m o s t  a q u a r t e r  o f  a  c e n t u r y .
3 -  S e e ,  f o r  e x am p le ,  G eary ,  N i g e r i a  Under B r i t i s h  R u l e , 38-39?  a n d 
Newbury, The W es te rn  S l a v e  C o a s t , 65*- The q u o te  i s  from a d e s p a t c h  
from c o n s u l  Brand t o  Lord R u s s e l l ,  9 A p r .  i 8 6 0 ,  P . P .  1862 ,  LXI (3 3 9 )  
P a p e r s  R e l a t i n g  t o  t h e  O c cu p a t io n  o f  L ag o s .  T h i s  d e s p a t c h  i s  
q u o t e d  a t  l e n g t h  i n  B u rn s ,  H i s t o r y  o f  N i g e r i a , 124.
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i s h  c o n s u l  was c o n s i d e r e d  by most  o b s e r v e r s  t h e  de f a c t o  r u l e r  o f  
L a g o s ,  t h e  anom alous  s i t u a t i o n  o f  p r e v i o u s  y e a r s  would  have been  
c o r r e c t e d . ^
I t  h a s  a l s o  been  a r g u e d  t h a t  t h e  c e s s i o n  o f  Lagos was u r g e d  b e ­
c a u s e  t h e  t h e n  Prime M i n i s t e r ,  Lord P a l m e r s t o n ,  " f e l t  i t  n e c e s s a r y  
t o  i n c r e a s e  B r i t i s h  h o l d  on t h a t  s t r a t e g i c  c e n t r e  a t  a  t im e  when 
he  was p l a n n i n g  a  l a r g e  e x p a n s i o n  o f  B r i t i s h  i n v e s t m e n t  on t h e  N i g e r . "  
The o v e r l a n d  r o u t e  from Lagos t o  t h e  u p p e r  N ig e r  -  i t  i s  c o n te n d e d  -  
had  become o f  g r e a t  i m p o r t a n c e  f o r  t h i s  scheme b e c a u s e  o f  t h e  h o s t i l ­
i t y  o f  t h e  p e o p l e s  o f  t h e  D e l t a  t o  B r i t i s h  p e n e t r a t i o n .  "The d e c i s ­
i o n  t o  annex  Lagos . . .  was ,  i n  a  way, a  m easu re  o f  t h e  im p o r t a n c e
2a t t a c h e d  t o  t h a t  r o u t e . "  While  i t  i s  d o u b t l e s s  t r u e  t h a t  t h e  p r o s ­
p e c t s  o f  d e v e l o p i n g  commerce on th e  u p p e r  N ig e r  a t t r a c t e d  c o n s i d e r ­
a b l e  a t t e n t i o n  i n  W h i t e h a l l ,  t h e  r e a s o n  f o r  su ch  a t t e n t i o n  was s u r e l y  
t h e  p o s s i b i l i t y  o f  u s i n g  t h e  r i v e r  i t s e l f .  The s u c c e s s f u l  N ig e r  
m i s s i o n  o f  1859  had  d e m o n s t r a t e d  " t h e  p r a c t i c a b i l i t y ,  a t  t h e  p r o p e r
s e a s o n ,  o f  c a r r y i n g  c a r g o  f o r  a  d i s t a n c e  o f  $00  m i l e s  i n t o  th e  i n t e r -
3
i o r "  i n  s h a l l o w - d r a f t  s t e a m e r s  d raw ing  up t o  e i g h t  f e e t  o f  w a t e r .
1 -  S ee ,  f o r  e x am p le ,  McCoskry t o  R u s s e l l ,  7 June  1861 ,  FO 8 4 /1 1 4 1 ,  
and  m in u te  by Wylde, 11 J u l y  1861,  on i b i d .
2-  A j a y i ,  " O c c u p a t io n  o f  L a g o s " ,  o p . c i t . , 104 ,  and  A j a y i ,  C h r i s t i a n  
M i s s i o n s , 168-69*
3 -  R e p o r t  o f  C a p t a i n  John W ash in g to n ,  i n  A d m i r a l t y  t o  R u s s e l l ,  14 
A pr .  i 8 6 0 ,  FO 2 / 3 4 .  F o r  B r i t a i n ' s  a c t i v i t i e s  on t h e  N ig e r  se e  
C.C. I f e m e s i a ,  B r i t i s h  E n t e r p r i s e  on t h e  N i g e r ,  1 8 3 0 - 6 9 , London, 
Ph. D. 1959. See e s p e c i a l l y  c h a p t e r  V I I I  f o r  Dr.  B a i k i e ' s  
a c t i v i t i e s .
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By i 8 6 0 f t h e r e  w ere  t h r e e  t r a d i n g  f a c t o r i e s  f u n c t i o n i n g  above th e  
D e l t a ,  and  p ro d u ce  coming down r i v e r  from  t h e s e  s o u r c e s  h ad  i n c r e a s e d  
f i v e f o l d  i n  o n ly  two y e a r s .  T here  was some d i s c u s s i o n  o f  an a l t e r ­
n a t i v e  o v e r l a n d  r o u t e  from  Lagos t o  R abbah , b u t  th e  a d v a n ta g e s  o f  
s te a m in g  up th e  N ig e r  w e re ,  i n  c o m p a r is o n ,  o b v io u s .  I n d e e d ,  r a t h e r  
th a n  Lagos b e in g  o c c u p ie d  i n  o r d e r  t o  o u t f l a n k  t h e  c i t y - s t a t e s  o f  
t h e  D e l t a ,  i t  was th o u g h t  t h a t  su ch  a  move w ould  h av e  a  s o b e r i n g  
e f f e c t  on t h e i r  h o s t i l i t y .  I n  t h i s  r e s p e c t ,  Lagos was t o  be a  w arn ­
i n g  t o  t h o s e  v i l l a g e s  t h a t  h ad  f i r e d  a t  B r i t i s h  v e s s e l s  a s c e n d in g  
2t h e  r i v e r .
The m o t iv e s  b e h in d  th e  o c c u p a t io n  o f  Lagos were t h e r e f o r e  n e i ­
t h e r  t o  c o r r e c t  t h e  i n a d e q u a te  j u r i s d i c t i o n  o f  B r i t i s h  c o n s u l s  on 
t h e  i s l a n d ,  n o r  t o  s e c u r e  an a l t e r n a t i v e  r o u t e  t o  t h e  u p p e r  N ig e r .
The r e a s o n s  f o r  th e  change  i n  p o l i c y  a t  t h i s  t im e  l i e  i n  t h e  g e n e r a l  
a im s o f  B r i t a i n  i n  West A f r i c a  and  th e  n a t u r e  o f  h e r  commitment a t  
L ag o s .  Towards th e  end o f  t h e  1 8 5 0 *8 , s l a v e  t r a d e  i n  t h e  B ig h t  o f  
B en in  was r e v i v e d  on a  l a r g e  s c a l e .  I n  1857 th e  F re n c h  governm en t 
h ad  s i g n e d  a  c o n t r a c t  w i th  t h e  f i r m  o f  R e g is  o f  M a r s e i l l e s  c a l l i n g  
f o r  r e c r u i t m e n t  o f  A f r i c a n  l a b o u r  t o  work i n  t h e i r  West I n d i a n  c o l o ­
n i e s .  As t h e r e  was no f r e e  l a b o u r  i n  A f r i c a  w i l l i n g  t o  e m i g r a t e ,  
t h e  c o n t r a c t  w as , i n  f a c t ,  a  l i c e n s e  t o  p u r c h a s e  s l a v e s  on t h e  c o a s t ,
1 -  R e p o r t  o f  C a p ta in  John W ash in g to n ,  i n  A d m ira l ty  t o  R u s s e l l ,  14 
A pr. i 8 6 0 ,  FO 2 / 3 1*.
2 -  M in u te s  by P a lm e r s to n ,  22 A pr. i 8 6 0 ,  and  W ylde, 8 S e p t .  i8 6 0 ,  
on i b i d .
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who would be f r e e d  a f t e r  s e v e r a l  y e a r s  o f  i n d e n t u r e d  s e r v i c e .  News
o f  th e  c o n t r a c t  was p u b l i s h e d  i n  B a h ia ,  a n d  B r a z i l i a n  s l a v e  d e a l e r s
m  West A f r i c a  b e g an  t o  buy s l a v e s  i n  a n t i c i p a t i o n  o f  t h e  demand.
At th e  same t im e ,  t h e  B r i t i s h  Am bassador i n  W ash ing to n  w arned  t h a t
s h o u ld  th e  Union be d i s s o l v e d ,  w hich  i s  c e r t a i n l y  a  
p o s s i b l e  c o n t in g e n c y ,  t h e  A f r i c a n  s l a v e - t r a d e  w ould  un ­
q u e s t i o n a b l y  be  r e - e s t a b l i s h e d .  2
The c o n t r o v e r s i a l  i s s u e  o f  s l a v e r y  i n  t h e  Union h ad  l e d  t o  l a x  en ­
fo rc e m e n t  o f  a n t i - s l a v e  t r a d e  a g re e m e n ts  on t h e  h ig h  s e a s ,  and 
s l a v e r s ,  s a i l i n g  o r i g i n a l l y  from  A m erican  p o r t s ,  w ere l a n d i n g  t h e i r  
human c a r g o s  i n  i n c r e a s i n g  num bers i n  C u b a .^
As t h e  demand f o r  s l a v e s  on th e  c o a s t  g rew , t h e  w ars  i n  th e  
i n t e r i o r  t h a t  s u p p l i e d  them  resu m ed . In  Dahomey, t r a d e  i n  p ro d u ce  
was d i s c a r d e d  f o r  t h e  q u i c k e r  p r o f i t s  o f  s l a v e - r a i d i n g  and  t o  g a in  
s u p p o r t  f o r  a  new K in g , G e l e l e .  I n  T o r u b a la n d ,  h o s t i l i t i e s  b ro k e  
o u t  be tw een  Ib a d a n  and  I j a y e ,  o s t e n s i b l y  o v e r  th e  s u c c e s s i o n  o f  th e  
Aremo t o  t h e  th r o n e  o f  Oyo, b u t  more l i k e l y  b e c a u s e  o f  t h e  g row in g  
t e n s i o n  b e tw ee n  th e  two c o m b a ta n t s ,  who w ere b o th  v y in g  f o r  th e  
dom inan t r o l e  i n  l o r u b a  p o l i t i c s .  The w ar p ro v o k ed  t h e  f e a r ,  p e r ­
h a p s  u n fo u n d e d ,  t h a t  i n  a l l i a n c e  w i th  Dahomey and  th e  Kosoko p a r t y  
on th e  c o a s t ,  Ib a d a n  w ould  a t t e m p t  t o  e x t i n g u i s h  B r i t i s h  i n f l u e n c e
1 -  S c o t t e r ,  I n t e r n a t i o n a l  R i v a l r y , 8 3 - 8 5 *
2 -  Lord  N a p ie r  t o  C la re n d o n ,  6 Mar. 1 8 5 8 , FO 84/1057*
3 -  FO t o  L yo ns , 10 S e p t .  i 8 6 0 ,  FO 8 k / '} '\ '\0 .
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i n  t h e  a r e a  and r e s t o r e  u n l i m i t e d  s l a v e  t r a d e *
R e v iv a l  o f  s l a v e  t r a d e  on i t s  fo rm e r  s c a l e  and  t h e  e n s u in g  
w a rs  i n  th e  i n t e r i o r  g r e a t l y  d e p r e s s e d  t h e  f lo w  o f  p ro d u c e  coming 
t o  Lagos* The econom ic c o n d i t i o n  o f  th e  i n d ig e n o u s  p o p u l a t i o n  g e n ­
e r a l l y  d e c l i n e d  a n d ,  a s  b e f o r e ,  t h e i r  d i s s a t i s f a c t i o n  was a t t r i ­
b u t e d  t o  t h e  r e s t r i c t i o n s  o f  th e  t r e a t y  o f  1 8 5 2 . I n  su c h  c irc u m ­
s t a n c e s ,  rum ours  o f  Kosoko*s im m inen t r e t u r n  and  th e  r e s t o r a t i o n  o f  
A f r i c a n  p a ra m o u n tc y  on t h e  i s l a n d  w ere  r i f e .  Kosoko*s i n f l u e n c e  i n  
L agos had  n e v e r  been  e f f e c t i v e l y  n e u t r a l i s e d ,  and  t h e  t h r e a t  he 
p o s e d  a s  a  r i v a l  t o  t h e  t h r o n e  was a s  s e r i o u s  i n  i 860  a s  i t  had 
b een  se v e n  y e a r s  e a r l i e r .  A f t e r  two u n s u c c e s s f u l  a t t e m p t s  i n  18^3 
t o  d i s l o d g e  him from  E pe, B r i t a i n  e n d e a v o u re d  t o  t r e a t  w i th  h im . 
C am pbell p r e s i d e d  o v e r  a p a l a v a r  b e tw een  th e  c o n te n d in g  Obas i n  
J a n u a ry  185^* and  l a t e r  i n  th e  y e a r  a  t r e a t y  was s i g n e d .  For a  s u b ­
s i d y  o f  1000 d o l l a r s  a  y e a r  f o r  l i f e ,  Kosoko a g re e d  t o  f o r s a k e  s l a v e
t r a d e ,  c o u n te n a n c e  l e g i t i m a t e  commerce and  make no  f u r t h e r  a t t e m p t s
2
t o  r e g a i n  p o s s e s s i o n  o f  Lagos* Kosoko was n o t  i m p l i c a t e d  i n  th e  
1856  u p r i s i n g  i n  L ag o s ;  b u t  w i th  th e  d e c l i n e  o f  t r a d e  coming from 
t h e  i n t e r i o r ,  he b ro k e  th e  te rm s  o f  th e  t r e a t y  and  r e v i v e d  s l a v e  
t r a d e  a c r o s s  t h e  l a g o o n .  A f t e r  1859 th e  t h r e a t  o f  a t t a c k  from  Epe 
re m a in e d  a  c o n s t a n t  p r e o c c u p a t io n  i n  L a g o s .  C o n su l  B ra n d , who s u c ­
c e e d e d  C am pbell  i n  18^9* p r o t e s t e d  v i g o r o u s l y  when in fo rm e d  t h a t
1 -  R.H. S to n e ,  A m erican  B a p t i s t  m i s s i o n a r y  a t  I j a y e ,  c i t e d  i n  
B io b a k u , The Egba and  t h e i r  N e ig h b o u r s , 6 5 •
2 -  T r e a ty  o f  28 S e p t .  185^ ,  i n  H e r t s l e t ,  Com m ercial T r e a t i e s ,  X, 18 .
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H.M .S. Brune was t o  be rem oved from Lagos h a r b o u r ,  and  Dosunmu was 
s u f f i c i e n t l y  a la rm e d  t o  r e q u e s t  t h a t  B r i t i s h  p r o t e c t i o n  be in c r e a s e d *  
The c o n s u l  r e a l i s e d  t h a t  t h e  s i t u a t i o n  i n  Lagos w ould  n e v e r  be norm a­
l i s e d  s o  l o n g  a s  h o p e s  o f  Kosoko*s e v e n t u a l  r e t u r n  c o u ld  be e n t e r ­
t a i n e d .  He t h e r e f o r e  a d v i s e d  t h a t
some d e c id e d  and  p e rm a n en t  m easure  r e l a t i v e  t o  t h i s  p l a c e  
i s  a l l  t h a t  i s  w an ted  t o  p u t  an  end  f o r e v e r  t o  t h e s e  de ­
l u s i v e  e x p e c t a t i o n s .  1
The F o re ig n  O f f ic e  c o u ld  n o t  rem a in  i n d i f f e r e n t  t o  t h i s  a n x io u s  
s t a t e  o f  a f f a i r s ;  r e a l  o r  im a g in a r y ,  th e  t h r e a t  from  Kosoko was a  
d i s t u r b i n g  i n f l u e n c e  i n  L ag o s .  But more i m p o r t a n t ,  B r i t i s h  p o l i c y  
i n  t h e  B ig h t  o f  B enin  was i n e x t r i c a b l y  t i e d  t o  th e  i s l a n d ' s  f o r t u n e s .  
The p o s i t i o n  i n  1861 was s i m i l a r  t o  t h a t  o f  t e n  y e a r s  b e f o r e ,  a f t e r  
c o n s u l  B e e c r o f t  had  f a i l e d  t o  u n s e a t  K osoko. B r i t i s h  p o l i c y  w ould  
have been  com prom ised i n  t h e  e y e s  o f  A f r i c a n  r u l e r s  a lo n g  th e  e n t i r e  
c o a s t  i f  sh e  had  a l lo w e d  th e  d e f e a t  t o  go u n r e p a i r e d ;  and  i t  was 
t h e r e f o r e  n e c e s s a r y  t o  push  t h e  a c t i o n  home. By 1861 i t  was no l o n g ­
e r  p o s s i b l e  f o r  B r i t a i n  t o  w ith d raw  from  Lagos w i t h o u t  e q u a l l y  s e r ­
i o u s  c o n s e q u e n c e s :  th e  a n t i - s l a v e  t r a d e  cam paign  and  t h e  p r o m is in g
2
b e g in n in g s  o f  t r a d e  w i th  th e  s t a t e s  o f  Y o ru b a la n d  w ould have been  
s e t - b a c k  by  t e n  y e a r s  i f  Lagos r e v e r t e d  t o  i t s  fo rm e r  r o l e  a s  a  
s l a v e  p o r t .  W hether th e  p o l i c y  o f  G re a t  B r i t a i n  i n  t h e  B ig h t  o f  
B en in  was to  c h eck  t h e  s l a v e - r a i d i n g  o f  Dahomey o r  t o  f o s t e r  th e
1 -  Brand t o  R u s s e l l ,  3 May i8 6 0 ,  FO 8 4 /1 1 1 3 ;  Brand to  R u s s e l l ,  6 Ju ne  
i 8 6 0 ,  and  Dosunmu t o  R u s s e l l ,  4 June  i 8 6 0 ,  e n c l o s e d ,  i b i d .
2 -  I n  1859i f o r  ex am p le , a lm o s t  4000 to n s  o f  p a l m - o i l ,  o v e r  3 0 ,0 0 0  l b s .  
o f  i v o r y  and a lm o s t  2 0 0 ,0 0 0  l b s .  o f  c o t t o n  w ere e x p o r t e d  from  L a g o s .  
S ee , Newbury, The W este rn  S la v e  C o a s t ,  5 8 .
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d e v e lo p m e n t o f  l e g i t i m a t e  commerce, th e  i s l a n d  o f  Lagos was th e  k e y
■i
t o  i t .  As a  s t a g i n g  p o s t  f o r  a  m i l i t a r y  e x p e d i t i o n  t o  Dahomey, o r  
a s  a  c o n v e n ie n t  c e n t r e  f o r  th e  s p r e a d  o f  c o m m erc ia l  e n t e r p r i s e  t o  
th e  i n t e r i o r ,  t h e  a d v a n ta g e s  o f  Lagos w ere  s e l f - e v i d e n t .  But above 
a l l ,  B r i t a i n  was a l r e a d y  t h e r e  and  c o u ld  n o t  w i th d ra w .
The B r i t i s h  h o ld  on Lagos h ad  t h e r e f o r e  t o  be s t r e n g t h e n e d .
The i s l a n d  c o u ld  n o t  a d e q u a t e l y  be d e fe n d e d  from  th e  s e a ;  f o r  n in e  
m onths o f  th e  y e a r  t h e  b a r  g u a r d in g  th e  e n t r a n c e  t o  th e  la g o o n  was 
d i f f i c u l t  t o  c r o s s ,  and t o  depend  on im m e d ia te  a i d  from  th e  sq u a d ro n  
was t h e r e f o r e  o u t  o f  th e  q u e s t i o n .  F u r th e r m o r e ,  t h e  i n t e n s e  r e v i v a l  
o f  s l a v e  t r a d e  i n  o t h e r  p a r t s  o f  A f r i c a  h a d  r e s u l t e d  i n  th e  number 
o f  v e s s e l s  i n  th e  B ig h t  b e in g  r e d u c e d  t o  tw o . C o n s id e r in g  th e  l o n g ­
te rm  p o s s i b i l i t y  f o r  i t s  n e e d ,  r e i n f o r c e m e n t  o f  n a v a l  p r o t e c t i o n  i n  
Lagos h a r b o u r  was an  e x p en se  w hich  B r i t a i n  w ould  n o t  w i l l i n g l y  i n ­
c u r ;  b e s i d e s ,  t h e  n e e d s  o f  t h e  p r e v e n t i v e  s q u a d ro n  h a d  made such  a  
c o u r s e  o f  a c t i o n  in e x p e d ie n t*  M oreo ver ,  l a n d  f o r c e s  w ere  n o t  a c c e p t ­
a b le  t o  Dosunmu who, when r e q u e s t i n g  f u r t h e r  B r i t i s h  p r o t e c t i o n ,  
would o n ly  c o n s i d e r
a  c o u r s e  s i m i l a r  t o  t h a t  a d o p te d  i n  s t a t i o n i n g  th e  'Brune* 
i n  t h e  l a g o o n .  2
The F o r e ig n  O f f i c e  was n o t  p ro n e  t o  i n c r e a s e  t h e  number o f  B r i t ­
i s h  d e p e n d e n c ie s  on th e  West A f r i c a n  c o a s t ,  and t h e  F o r e ig n  S e c r e t a r y ,
1 -  C o n su l Hand s u g g e s t e d  an  a t t a c k  o f  Dahomey la u n c h e d  from  A b e o k u ta ,  
w i th  Egba t r o o p s  i n  s u p p o r t ;  s e e  Hand t o  R u s s e l l ,  3 Nov. i8 6 0 ,  FO 
8 4 /1 1 1 5 .  Such an  a t t a c k  was n o t  th e n  th o u g h t  p r a c t i c a b l e ;  b u t  even  
to  d e fe n d  th e  Egba from  Dahomian r a i d s ,  a  c o n v e n ie n t  b a se  was n e e d e d .
2 t  Dosunmu t o  R u s s e l l ,  4 June  i 8 6 0 ,  i n  B rand  t o  R u s s e l l ,  6 June  i 8 6 0 ,
FO 8 4 /1 1 1 5 .
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L ord  John R u s s e l l ,  had  lo n g  dem urred  on t h e  q u e s t i o n  o f  t a k i n g  
p o s s e s s i o n  o f  Lagos# A lth o u g h  c o n s u l  Brand e x p r e s s e d  f e a r  f o r  th e  
s a f e t y  o f  t h e  i s l a n d  i n  May i8 6 0 ,  and  t h e  Prim e M i n i s t e r  and  th e  
S u p e r i n t e n d e n t  o f  t h e  F o re ig n  O f f ic e  S la v e  T rad e  D ep ar tm en t b o th
*i
f a v o u r e d  a  fo rw a rd  move a t  L ag o s ,  R u s s e l l  d id  n o t  th e n  a c t .  He 
w a i te d  i n s t e a d  f o r  c o n d i t i o n s  on t h e  w e s t  c o a s t  t o  s u b s i d e .  By 
F e b r u a r y  1861 , h o w ev er ,  t h e  s i t u a t i o n  was no l e s s  d a n g e r o u s ;  i f  a n y ­
t h i n g ,  i t  had  d e t e r i o r a t e d .  The F rench  e m i g r a t i o n  scheme had  b een
ta k e n  up d i p l o m a t i c a l l y  w i th  F ra n c e ,  b u t  no q u ic k  s o l u t i o n  a p p e a re d  
2
l i k e l y .  I n  A m erica  th e  c o n t r o v e r s y  o v e r  s l a v e r y  was r e a c h i n g  i t s  
c l im a x .  I f  d i s s o l u t i o n  o f  t h e  Union d id  o c c u r ,  s l a v e  t r a d e  c o u ld  
be  c a r r i e d  on w i th  im p u n i ty  by v e s s e l s  h o i s t i n g  t h e  f l a g  o f  th e  
s e c e d in g  s t a t e s .  B r i t i s h  i n t e r e s t s  w ould  d i c t a t e  a  n e u t r a l i s t  p o l ­
i c y  and r e c o g n i t i o n  o f  t h e  s o u t h e r n  s t a t e s ,  and  i t  was th o u g h t  u n ­
l i k e l y  t h a t  an a n t i - s l a v e  t r a d e  t r e a t y  c o u ld  be s u c c e s s f u l l y  n e g o t -
3
i a t e d  w i th  t h e  s o u t h .  The war i n  Y o ru b a la n d  had  c o n t i n u e d  th ro u g h  
th e  r a i n y  s e a s o n  and was now b e in g  p r o s e c u t e d  w i th  renew ed  e n e r g i e s  
u n d e r  more f a v o u r a b l e  c o n d i t i o n s .  The com bined  r e s u l t  was an un­
1 -  B ran d  t o  R u s s e l l ,  3 May i8 6 0 ,  FO 8 4 /1 1 1 5 ;  m in u te s  by P a lm e r s to n ,  
22 A pr. i 8 6 0 ,  sind W ylde, 8 S e p t .  i 8 6 0 ,  on A d m ir a l ty  t o  R u s s e l l ,  14 
A pr. i 8 6 0 ,  FO 2 / 3 4 .
2 -  A c o n v e n t io n  be tw een  B r i t a i n  and  F ra n c e  was a g r e e d  t o  i n  J u l y  1861 
t o  t a k e  e f f e c t  t h e  f o l lo w in g  y e a r ;  b u t 11 even  b e f o r e  t h e  C o n v e n tio n  
came i n t o  f o r c e ,  t h e  M i n i s t r y  o f  M arine  was c o n te m p la t i n g  th e  p o s s ­
i b i l i t y  o f  r e n o u n c in g  i t ,f. S e e ,  J .D .  H a r g r e a v e s ,  P r e lu d e  t o  th e  
P a r t i t i o n  o f  W est A f r i c a , London 1963* 105 .
3 -  Lord  Lyons t o  R u s s e l l ,  18 S e p t .  i 8 6 0 ,  FO 5 / 7 ^ *  News o f  th e  s e ­
c e s s i o n  o f  f o u r  s o u t h e r n  s t a t e s  r e a c h e d  London a t  th e  end o f  J a n ­
u a r y  1 8 6 1 .
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c e r t a i n  s i t u a t i o n  a ro u n d  Lagos and a  d i s t u r b e d  s t a t e  w i t h i n ,  which 
a f f o r d e d  Kosoko e v e r y  o p p o r t u n i t y  -  i n  th e  o p in io n  o f  t h e  Lagos 
c o n s u l  -  " t o  c a r r y  ou t  h i s  i n t e n t i o n  o f  a t t a c k i n g  t h i s  p l a c e " .
R u s s e l l  c o u ld  no  l o n g e r  p r o c r a s t i n a t e ;  th e  l o g i c  o f  th e  s i t u a t ­
i o n  c a l l e d  f o r  a c t i o n .  W ith o u t  B r i t i s h  s u p p o r t  Dosunm u's r u l e  w ould  
end  and  Kosoko would be r e s t o r e d .  The F o r e ig n  O f f ic e  c o u ld  n o t  w i th  
i n d i f f e r e n c e  lo o k  upon th e  i s l a n d  r e - f a l l i n g  i n t o  t h e  h an ds  o f  s l a v e  
d e a l e r s .  Lagos c o u ld  more e a s i l y  be d e fe n d e d  u n d e r  th e  B r i t i s h  gov ­
e rn m e n t .  T h e r e f o r e ,  "Lagos s h o u ld  be t a k e n  p o s s e s s i o n  o f  and o c c u -  
2p i e d " .  V/ith R u s s e l l ^  a s s u r a n c e  t h a t  t h e  War O f f ic e  w ould  p r o v id e  
th e  n e c e s s a r y  t r o o p s  t o  d e fe n d  th e  i s l a n d ,  th e  C o l o n i a l  O f f ic e  r e l u c t -
3
a n t l y  a g re e d  to  t a k e  " te m p o ra ry  p o s s e s s i o n "  o f  L agos . The i n s t r u c t ­
i o n s  t o  e f f e c t  th e  o c c u p a t io n  w ere  s e n t  on t h e  22nd o f  J u n e ,  and on
A
A ugust 6 , 1861, Lagos was ced ed  to  t h e  B r i t i s h  Crown.
A lth o u g h  th e  o c c u p a t io n  o f  Lagos was n o t  a  d i r e c t  c o n seq u en ce  
o f  i n t e r n a l  m is g o v e rn m e n t , i t  d id  b r i n g  t o  an end a  d ecad e  o f  u n c e r ­
t a i n ,  i n e f f e c t u a l  r u l e .  B r i t i s h  i n f l u e n c e  -  i n  th e  form  o f  t h e i r  
m e rc h a n ts  and m i s s i o n a r i e s  -  d e s t r o y e d  th e  b a s i s  o f  t h e  O b a 's  a u t h ­
o r i t y  by p o s in g  a l t e r n a t i v e s  t o  h i s  d i c t a t e s .  In  t h e s e  c o n d i t i o n s ,
1 -  Hand to  R u s s e l l ,  10 Nov. i 8 6 0 ,  FO 2 /3 4 .
2 -  FO t o  N e w c a s t le ,  7 Feb . 1861 , FO 84/1131*
3 -  R ogers  t o  W odehouse, 19 Jun e  1861, FO 84/1133*
4 -  R u s s e l l  t o  F o o te ,  22 June  1861, FO 8 4 /1 1 4 1 .  T h is  d e s p a tc h  i s  
e x t e n s i v e l y  q u o te d  i n  B u rn s ,  H i s t o r y  o f  N i g e r i a , 123*
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t h e  in d ig e n o u s  sy s te m  o f  govern m en t p ro v e d  w h o l ly  u n a b le  t o  r e g u l a t e  
t h e  l e g a l  p r o c e d u r e s  n e c e s s a r y  f o r  t h e  m a in te n a n c e  and g ro w th  o f  
l e g i t i m a t e  comm erce, and  t h e  B r i t i s h  c o n s u l  was p a r a d o x i c a l l y  f o r c e d  
t o  t a k e  on th o s e  f u n c t i o n s  w hich  h i s  p r e s e n c e  had  b e en  i n s t r u m e n t a l  
i n  w eakening* By i t s  i n t e r v e n t i o n  i n  t h e  a f f a i r s  o f  an A f r i c a n  
s t a t e  i n  185*1* th e  B r i t i s h  govern m en t h a d  i n a d v e r t a n t l y  assum ed th e  
r e s p o n s i b i l i t i e s  o f  an A f r i c a n  pow er i n  th e  B ig h t  o f  B e n in ;  1861 
m e re ly  r e c o g n i s e d  t h i s  r o l e *  The F o r e ig n  O f f i c e ,  w hich  h ad  a v o id e d  
any  d e c i s i v e  s o l u t i o n  t o  t h e  p ro b le m s  t h a t  c o n f r o n t e d  th e  Lagos a u t h ­
o r i t i e s  from  th e  s t a r t ,  now p a s s e d  on t o  th e  C o l o n i a l  O f f ic e  th e  r e s ­
p o n s i b i l i t y  o f  a d m i n i s t e r i n g  t h e i r  new ly  a c q u i r e d  dependency*
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CHAPTER I I  
The E a r l y  C o u r t  S y s te m s ,  1 8 6 2 -1 8 7 5 *
The o c c u p a t io n  o f  Lagos i n  A ugust 1861 came a t  a  p a r t i c u l a r l y  i n ­
o p p o r tu n e  t im e  i n  t h e  h i s t o r y  o f  B r i t a i n ' s  r e l a t i o n s  w i th  West 
A f r ic a #  The h u m a n i t a r i a n  z e a l  o f  a  p r e v i o u s  g e n e r a t i o n  o f  V i c t o r ­
i a n s  had  been  l a r g e l y  te m p e re d  by th e  1 8 6 0 ' s ,  and  th e  econom ic  and 
p o l i t i c a l  c o n s i d e r a t i o n s  t h a t  were t o  l e a d  t o  t h e  " p a r t i t i o n "  were 
a s  y e t  u n f o r m u la te d .  The West A f r i c a n  s l a v e  t r a d e  c o u ld  no  l o n g e r  
e x c i t e  th e  same p a s s i o n a t e  o p p o s i t i o n  a s  f o r m e r l y ,  and  a l t h o u g h  prom­
i n e n t  members o f  t h e  gov ernm en t were s t i l l  i n  f a v o u r  o f  a  fo rw a rd  
p o l i c y  i n  W est A f r i c a ,  o t h e r s  were h a v in g  se c o n d  t h o u g h t s  on th e  
wisdom o f  su c h  o v e r  com m itm ent. On t h e  w h o le ,  o n ly  l i m i t e d  i n t e r ­
e s t  c o u ld  be g e n e r a t e d  by  t h e  r a t h e r  u n im p o r t a n t  d e t a i l s  o f  e v e n t s  
i n  B r i t i s h  West A f r i c a ;  g o v e rn m e n ts  to o k  s c a n t  n o t i c e  o f  th e  a f f a i r s  
o f  t h e s e  t e r r i t o r i e s ,  c o n c e r n in g  th e m s e lv e s  more w i th  t h e  l a r g e r ,  
s e t t l e d  c o l o n i e s  i n  C anada , A u s t r a l i a  a n d  S o u th  A f r ic a #  They were 
n o t  even  a  p a r t y  i s s u e ;  o n ly  a  c a t a s t r o p h e  p ro v o k ed  a c t i o n  o r  de­
b a t e ,  and  when th e  s e t t l e m e n t s  were f r e e  from  im m e d ia te  p ro b lem s  -
2t h e  m ost s i g n i f i c a n t  b e in g  d e b t  -  t h e y  w ere l e f t  a lo n e #
I n d i f f e r e n c e  t o  m a t t e r s  o f  a d m i n i s t r a t i o n  i n  t h e  West  A f r i c a n
1 -  T h is  r e a c t i o n  c u l m i n a t e d  i n  t h e  h e a r i n g s  o f  t h e  P a r l i a m e n t a r y  Se ­
l e c t  Committee  on West A f r i c a  i n  18 65 , t h e  r e p e r c u s s i o n s  o f  which  
a r e  sum m arised  below#
2 -  C . J .  G e r t z e l ,  I m p e r i a l  P o l i c y  Towards t h e  B r i t i s h  S e t t l e m e n t s  i n  
West A f r i c a ,  1 8 6 0 -7 5 ,  O x fo rd ,  B# L i t t . ,  1953 , 2 - ^ .
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s e t t l e m e n t s  was su p p le m e n te d  by th e  home g o v e r n m e n t 's  p r e o c c u p a t io n  
w i th  th e  e x p e n s e s  i n c u r r e d  on t h e i r  b e h a l f .  The econom ic  p r e c e p t s  
o f  V i c t o r i a n  E ng land  demanded t h a t  c o l o n i a l  v e n t u r e s  be s e l f - s u p p o r t  
i n g  i f  n o t h in g  e l s e ;  and  how ever much c o m m e rc ia l  o r  h u m a n i t a r i a n  i n ­
t e r e s t s  m ig h t  be s e r v e d  by th e  added  i n s u r a n c e  o f  a  c o l o n i a l  g o v e rn ­
ment on th e  s p o t  o r  n e a r b y ,  t h i s  c a r d i n a l  p r i n c i p l e  h ad  t o  be ob­
s e r v e d .  I t  was th e  G l a d s to n ia n  T re a s u ry  more th a n  th e  C o l o n ia l  
O f f i c e  t h a t  d e c id e d  what was o r  was n o t  e s s e n t i a l  f o r  c o l o n i a l  r u l e .
W ith i t s  h a n d s  t i e d  by th e  T r e a s u r y ' s  p a r s im o n y ,  t h e  C o l o n ia l  
O f f ic e  was n o t  i n c l i n e d  t o  add  t o  i t s  r e s p o n s i b i l i t i e s  on th e  w e s t  
c o a s t  w i th o u t  r e a s o n a b l e  a s s u r a n c e s  t h a t  such  m e a su re s  would  n o t  r e ­
s u l t  i n  f i s c a l  i n s o l v e n c y .  I n  th e  c a s e  o f  L ag o s , t h i s  p r e d i l e c t i o n  
was i n t e n s i f i e d  by th e  e x i s t e n c e  o f  d o m e s t ic  s l a v e r y  am ongst t h e  i s ­
l a n d ' s  p o p u l a t i o n ;  w h i le  th e  i n s t i t u t i o n  c o u ld  be t o l e r a t e d  i n  a 
p r o t e c t e d  t e r r i t o r y  -  a s  i t  was on th e  G old  C o a s t  -  i t s  p r e s e n c e  a t
L ag o s , and  t h e r e f o r e  on B r i t i s h  s o i l ,  was v iew ed  w i th  g r e a t  d isco m -
2f o r t  and a n x i e t y .  C o n s id e re d  t o g e t h e r ,  t h e s e  n e g a t i v e  f a c t o r s  were 
f o r m id a b le ,  and  t h e  C o l o n i a l  S e c r e t a r y ,  th e  Duke o f  N e w c a s t le ,  had  
tw ic e  d e c l i n e d  t o  a c t  on p r o p o s a l s  t o  t a k e  p o s s e s s i o n  o f  th e  i s l a n d .  
Only th e  e x e r t i o n s  o f  th e  F o r e ig n  S e c r e t a r y ,  and  m ost l i k e l y  th e  
i n t e r v e n t i o n  o f  t h e  Prim e M i n i s t e r  a s  w e l l ,  f o r c e d  him  t o  a c c e d e  t o
1 -  H a rg r e a v e s ,  P r e lu d e  t o  th e  P a r t i t i o n , 3 1 "3 2 . Even t h r e e  y e a r s  
a f t e r  t h e  c e s s i o n ,  p l a n s  t o  c o n s t r u c t  a  c o u r th o u s e  h ad  t o  be s e t  
a s i d e  a s  th e  e x p e n d i tu r e  w ould  n o t  be a p p ro v e d  by th e  T r e a s u r y ;  
T r e a s u ry  t o  CO, 16 Mar. 1864 , CO 147/7*
2 -  Memorandum by S i r  George B arrow , 10 J u l y  1862 , CO 147/1* S l a v e r y  
i n  Lagos i s  d i s c u s s e d  i n  c h a p t e r  V.
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t h e  r e q u e s t  t h e  t h i r d  t im e  i t  was t e n d e r e d .  Even t h e n ,  th e  C o l o n ia l
A
O f f ic e  o n ly  a g re e d  t o  t a k e  " te m p o ra ry  p o s s e s s i o n " .
A lth o u g h  i t  m ig h t  have  been  e x p e c te d  t h a t  th e  o c c u p a t io n  o f  
Lagos w ould  become more o r  l e s s  p e rm a n e n t ,  t h e r e  was g e n e r a l  r e l u c t ­
a n ce  t o  a d m it  t h i s  i n  t h e  e a r l y  y e a r s  o f  th e  s e t t l e m e n t s  h i s t o r y .  
L agos was r e g a r d e d  a s  an u nw an ted  and  te m p o ra ry  ap p en dage  which h ad  
been  f o i s t e d  upon t h e  a l r e a d y  o v e r  b u rd e n e d  C o l o n i a l  O f f i c e .  W ith
p
a  P a r l i a m e n t a r y  g r a n t  o f  l e s s  th a n  £ 3 ,0 0 0  f o r  1862 , t h e  C o lo n ia l  
O f f i c e  fou nd  i t s e l f  a d m i n i s t e r i n g  a  t e r r i t o r y  on th e  c o a s t  o f  West 
A f r i c a  w hich  i t  r e g a r d e d  w i th  d i s d a i n  a n d  w hich  show ed no o u tw ard  
i n d i c a t i o n  o f  b e in g  a b le  t o  pay f o r  i t s e l f .  From t h e  s t a r t ,  t h e r e ­
f o r e ,  o f f i c i a l  p o l i c y  to w a rd s  Lagos was c o n d i t i o n e d  by a  n e e d  f o r  
t h r i f t  and  a  l a c k  o f  sym pathy  f o r  th e  s e t t l e m e n t s  p r o b le m s .  W ith 
i t s  a w a re n e s s  o f  t h e  e x p a n s iv e  t e n d e n c i e s  o f  c o l o n i a l  g o v e rn m e n ts ,  
t h e  C o l o n i a l  O f f ic e  was r e l u c t a n t  t o  s a n c t i o n  th e  f i r m  e s t a b l i s h m e n t  
o f  th e  s e t t l e m e n t s  a d m i n i s t r a t i v e  m a c h in e ry ;  e x p e n s e s  were t o  be 
k e p t  a s  low  a s  p r a c t i c a b l e  t o  m eet th e  b a r e  r e q u i r e m e n t s  o f  l o c a l  
g o v e rn m e n t,  and  even  t h e s e  w ere  n o t  u n c o n t e s t e d .  O b je c t io n s  were 
r a i s e d ,  f o r  e x am p le ,  when t h e  f i r s t  G overnor r e q u e s t e d  th e  a d d i t i o n  
o f  a  s e c r e t a r y  t o  a s s i s t  h im , on th e  g ro u n d  t h a t  a  s a l a r y  o f  £ 8 0 0  a
y e a r  was s u f f i c i e n t  t o  e n a b le  him  t o  p r o v id e  f o r  one o u t  o f  h i s  own
p o c k e t .  And i n  o r d e r  t o  pay  t h e i r  man a s  l i t t l e  a s  p o s s i b l e ,  i t
1 -  FO t o  N e w c a s t le ,  7 F eb .  1861 , 21 M ar. 1861 , 10 June  1861, FO 8V  
1151; R ogers  t o  W odehouse, 19 June  1861 , FO 8^ /1153*
2 -  Newbury, The W este rn  S la v e  C o a s t ,  6 6 , n o t e  1 .
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was i n i t i a l l y  s u g g e s t e d  t h a t  th e  t i t l e  o f  L ie u te n a n t - G o v e r n o r  would  
s u f f i c e  f o r  t h e  s e n i o r  o f f i c i a l  o f  th e  s e t t l e m e n t .
But th e  s t r i n g e n c y  a d v o c a te d  by t h e  C o l o n ia l  O f f i c e  was n o t  
c o m p a t ib le  w i th  th e  c i r c u m s ta n c e s  o f  th e  new s e t t l e m e n t .  Laws had  
t o  be made and i n s t i t u t i o n s  e s t a b l i s h e d .  By L e t t e r s  P a t e n t  o f  13 
March 1362 , th e  t e r r i t o r i e s  and dom in io ns  o f  th e  Oba and c h i e f s  o f  
Lagos w ere  f o r m a l ly  c r e a t e d  a  B r i t i s h  s e t t l e m e n t .  A G o v e rn o r ,
Henry S ta n h o p e  Freem an , was a p p o in t e d  t o  a d m i n i s t e r  t h e  g o v e rn m e n t,  
w i th  pow er t o  a p p o in t  members t o  e x e c u t i v e  and l e g i s l a t i v e  c o u n c i l s .  
The e x e c u t i v e  c o u n c i l  was t o  a d v i s e  th e  G overnor on a l l  m a t t e r s  o f  
c o l o n i a l  b u s i n e s s ,  w h i l s t  t h e  l e g i s l a t i v e  c o u n c i l  was to  malce and 
e s t a b l i s h  a l l  law s  and i n s t i t u t i o n s  and c o n s t i t u t e  c o u r t s ,  o f f i c e r s  
and  p r o c e d u r e s  f o r  th e  a d m i n i s t r a t i o n  o f  j u s t i c e .  A l l  la w s  ( o r d i n ­
a n c e s )  so  fram ed  had  t o  be l a i d  b e f o r e  th e  Crown f o r  i t s  " a s s e n t "  
o r  " d i s a l l o w a n c e " ,  b u t  t h e y  c o u ld  become e f f e c t i v e  im m e d ia te ly  i n
c a s e s  " i n  w hich  th e  d e la y  i n c i d e n t  t o  a  p r e v i o u s  co m m un ica tio n  . . .
2
would be p r o d u c t i v e  o f  s e r i o u s  i n j u r y  o r  i n c o n v e n i e n c e . "  y
1- CO m in u te ,  on Freeman t o  N e w c a s t le ,  13 Feb . 1862, CO 1 4 7 /1 ;  New­
c a s t l e  t o  F reem an , 16 Dec. 1861, i b i d .
2 -  Commission o f  G overnor Henry S tan h o p e  Freem an, 13 Mar. 1862, CO 
3 8 1 /4 1 .  By i8 6 0  t h e r e  was no d i s t i n c t i o n  be tw een  " c o lo n y "  and 
" s e t t l e m e n t " .  As Lagos h ad  n o t  b e en  s e t t l e d ,  th e  c h o ic e  o f  th e  
l a t t e r  t o  d e s c r i b e  th e  i s l a n d  a p p e a r s  p u r e l y  a r b i t r a r y .  O rd in a n c e s  
became e f f e c t i v e  upon t h e i r  p u b l i c a t i o n  i n  Lagos -  u s u a l l y  t h e  day 
o f  e n a c tm e n t  -  and  re m a in e d  i n  f o r c e  u n t i l  a  " d i s a l l o w a n c e "  was r e ­
c e iv e d  o r  t h e y  w ere r e p e a l e d .  B e fo re  1868 , c e r t a i n  c a t e g o r i e s  o f  
o r d in a n c e s  c o u ld  o n ly  become e f f e c t i v e  a f t e r  r e c e i v i n g  th e  C row n 's  
" a s s e n t " •
70
By fo rm a l  i n s t r u c t i o n s , Freeman was c a l l e d  upon t o  o r g a n i s e  
th e  v a r i o u s  d e p a r tm e n ts  o f  g o v ern m en t and  e s t a b l i s h  l e g a l  i n s t i t u t ­
i o n s ,  b u t  a t  th e  same t im e  he was c a u t i o n e d  " t h a t  i t  i s  n o t  i n t e n d e d  
t h a t  you s h o u ld  a t  once c a r r y  i n t o  e f f e c t  th e  s e v e r a l  p r o v i s i o n s  
c o n ta in e d  i n  th e  H oya l I n s t r u c t i o n s ,  b u t  t h a t  you s h o u l d  t a k e  them 
a s  y o u r  g u i d e . "  Freem an , h ow ever ,  was n o t  p r e p a r e d  t o  rem a in  s u p ­
i n e  w h i le  h i s  com m ission  d e t e r i o r a t e d .  A lth o u g h  he had  n o t  been  f u r ­
n i s h e d  w i th  a  l e g a l l y  q u a l i f i e d  a d v i s o r ,  i n  June  1862 -  a lm o s t  s i x  
m onths a f t e r  h i s  a r r i v a l  i n  Lagos -  he co nvened  a  p r o v i s i o n a l  l e g i s ­
l a t i v e  c o u n c i l  i n  o r d e r  t o  e n a c t  c u s to m s o r d i n a n c e s .  As t h e r e  was 
no C h ie f  M a g i s t r a t e  i n  th e  s e t t l e m e n t  -  w i th o u t  whom t h e  c o u n c i l  was 
n o t  l e g a l l y  c o n s t i t u t e d  -  Freeman to o k  i t  upon h i m s e l f  t o  a p p o in t  
th e  p e r s o n s  p e r f o r m in g  th e  C h ie f  M a g i s t r a t e ' s  f u n c t i o n s  t o  h i s  s e a t .
He c la im e d  th e r e b y  t o  be f o l lo w in g  th e  s p i r i t  a s  w e l l  a s  th e  l e t t e r  
o f  h i s  i n s t r u c t i o n s ,  " inasm uch  a s  th e y  s p e c i f y  t h a t  th e  p e r s o n s  p e r ­
fo rm in g  t h e  f u n c t i o n s  o f  th e  o f f i c e r s  m e n t io n e d  w ere t o  be a p p o i n t e d . "  
N e v e r t h e l e s s ,  i n  th e  same b r e a t h  Freem an a d m i t t e d  t h a t  he d o u b ted  
th e  v a l i d i t y  o f  th e  p r o c e e d i n g s ,  b u t  he p r e f e r r e d  t o  e n a c t  th e  law s
and  c o l l e c t  t h e  cus tom s r a t h e r  th a n  a l l o w  th e  f i n a n c e s  o f  th e  s e t t l e -
2ment to  ru n  down.
The C o l o n ia l  O f f i c e  was q u ic k  t o  condemn t h e i r  G o v e r n o r 's  mea­
s u r e s .  T here  had  been  no a u t h o r i s a t i o n  f o r  o r i g i n a l  a p p o in tm e n ts
1 -  CO to  F reem an , 22 Mar. 1862 , CO 4 2 0 /2 .
2 -  Freeman t o  N e w c a s t le ,  9 J u l y  1862 and  9 O c t.  1862 , CO 1 4 7 /1 .
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t o  th e  c o u n c i l ,  and  F re em a n fs s p e c io u s  a rgum en t i n  s u p p o r t  o f  h i s
a c t i o n s  was u n a c c e p t a b l e .  T h is  b e in g  th e  c a s e ,  l e g i s l a t i o n  p a s s e d
by th e  c o u n c i l  was i l l e g a l ,  m aking th e  o f f i c e r s  o f  th e  governm ent
who had  p e r fo rm e d  t h e i r  d u t i e s  u n d e r  th e  a u s p i c e s  o f  t h e s e  law s
l i a b l e  f o r  p r o s e c u t i o n .  The G o vernor was i n s t r u c t e d  t o  d i s p e n s e
1w i th  em p loy ing  t h e  c o u n c i l  u n t i l  i t s  l e g a l i t y  was a s c e r t a i n e d ;  b u t  
n o t i c e  had  been  s e r v e d  by Freem an t h a t  l e g a l l y  o r  o th e r w i s e  he was 
n o t  p r e p a r e d  to  s t a n d  by w h i l e  th e  C o l o n ia l  O f f i c e  r e f u s e d  t o  a c c e p t  
i t s  r e s p o n s i b i l i t i e s  a t  L ag o s .  L ike  i t  o r  n o t ,  th e  C o l o n ia l  O f f ic e  
would f i n d  t h a t  a t  l e a s t  t h e  b a r e  e s s e n t i a l s  o f  a d m i n i s t r a t i o n  w ere 
t o  be e s t a b l i s h e d . /
I t  was t h i s  ty p e  o f  c o n f r o n t a t i o n ,  i n v o l v i n g  m ino r  p o i n t s  o f  
d e t a i l ,  t h a t  m arked th e  d ev e lo p m en t o f  t h e  m a c h in e ry  o f  j u s t i c e  i n  
Lagos i n  t h e s e  e a r l y  y e a r s .  Some r u d im e n ta r y  l e g a l  p r o c e e d i n g s ,  
d a t i n g  from  th e  c o n s u l a r  p e r i o d ,  w ere  s t i l l  i n  o p e r a t i o n ;  th e  con­
s u l a r  c o u r t  f i r s t  u s e d  by C am pbell was s i t t i n g t w i c e  a week by 1861 , 
r e s o l v i n g  c o m m erc ia l  d i s p u t e s  o f  m ag n itu d e  a s  w e l l  a s  " th e  p e t t y
d i s p u t e s  be tw een  th e  t r a d e r s  th e m s e lv e s  o r  be tw een  th e  em ployer an d  
2t h e  e m p lo y e d ."  And im m e d ia te ly  a f t e r  t h e  c e s s i o n ,  t h e  a c t i n g  Gover 
n o r  o f  L ag o s , t h e  B r i t i s h  m e r c h a n t ,  W il l ia m  McCoskry, e s t a b l i s h e d  a
1 -  I^ in u te s  by G a i r d n e r ,  15 Aug. 1862 , a n d  R o g e rs ,  16 Aug. 1862, on 
i b i d . ; N e w c as tle  t o  F reem an , 1 S e p t .  1862 , CO 1 4 7 /1 .  The d i f f i ­
c u l t y  was su rm o u n ted  by Freem an a p p o i n t i n g  an a c t i n g  C h ie f  M agis­
t r a t e  who c o u ld  th e n  l e g a l l y  s i t  on t h e  l e g i s l a t i v e  c o u n c i l ;  
N ew cas tle  to  F reem an, 22 S e p t .  1862 , CO 3 2 4 /1 6 0 .
2 -  F oo te  t o  R u s s e l l ,  9 Feb . 1861 , FO 8 4 /1 1 4 1 .
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1
t e m p o ra ry  c o u r t  f o r  t h e  r e c o v e r y  o f  d e b t s .  F o r  c r i m i n a l  m a t t e r s ,  
t h e  a c t i n g  G overnor seems to  have e s t a b l i s h e d  a  TTm a g i s t r a t e n c o u r t ,  
w hich  s a t  w eek ly  and  d e c id e d  m inor c r i m i n a l  o f f e n c e s ,  and a  " h i g h e r "  
c o u r t ,  w hich  was h e ld  m o n th ly  a t  Governm ent House f o r  th e  t r i a l  o f  
more s e r i o u s  c a s e s .  At th e  t im e ,  i t  was c la im e d  t h a t  some c a s e s  i n  
t h i s  c o u r t  were h e ld  b e f o r e  j u r i e s ,  b u t  i t  seems more l i k e l y  t h a t
2t h e s e  t r i a l s  were c o n d u c te d  by a  number o f  ju d g e s  r a t h e r  th a n  one .
The C o l o n ia l  O f f i c e  had  n o t  a t  t h i s  t im e  c o n s i d e r e d  th e  p ro b lem  
o f  e s t a b l i s h i n g  r e g u l a r  l e g a l  i n s t i t u t i o n s .  A p a r t  from th e  r a t h e r  
g e n e r a l  R oya l I n s t r u c t i o n s  i s s u e d  t o  t h e i r  G o v e rn o r ,  no f u r t h e r  
g u id a n c e  was p ro v id e d  a s  t o  th e  j u d i c i a l  sy s te m  th e  C o l o n ia l  O f f ic e  
th o u g h t  a p p r o p r i a t e  f o r  th e  new s e t t l e m e n t .  F reem an , how ever ,  had 
i d e a s  o f  h i s  own. He r e a l i s e d  t h a t  r e g u l a r  c o u r t s  o f  law  w i th  a  
C h ie f  J u s t i c e  and a  Queen*s A dvocate  w ould  e n t a i l  l a r g e r  e x p e n se s  
th a n  th e  s e t t l e m e n t  c o u ld  i n i t i a l l y  a f f o r d .  But more i m p o r t a n t ,  
w i th  a  p o p u l a t i o n  o f  o ve r  3 0 ,0 0 0  A f r i c a n s  and  a  l i m i t e d  amount o f  
f o r c e  a t  h i s  d i s p o s a l ,  " g r e a t  t a c t ,  f o r b e a r a n c e ,  and c o n c i l i a t i o n "  
would h av e  t o  be e x e r c i s e d  by t h e  c o l o n i a l  governm en t i n  o r d e r  t o
1 -  HcCoskry t o  R u s s e l l ,  3 O c t .  1861, i n  FO t o  CO, 19 Nov. 1861, CO
1 if7 / 2 .  W ith th e  added  w e ig h t  o f  c o l o n i a l  a u t h o r i t y  b e h in d  th e  
c o u r t ,  McCoskry c la im e d  t o  have r e c o v e r e d  more d e b t s  " th a n  c o u ld  
e v e r  have  been  r e c o v e r e d  i n  t h e  o ld  mode’*.
2 -  Iwe I r o h i n , 25 J a n .  1862 , c i t e d  i n  E. T h o rp , L ad d er  o f  B o n es , 
London 195^ , 6 7 - 6 8 . The h i g h e r  c o u r t  was a t  l e a s t  c o m p e te n t  t o  
im p r i s o n  o f f e n d e r s  f o r  12 m on ths ; s e e ,  E x t r a c t  o f  C r im in a l  Re­
c o r d s ,  i n  C a r t e r  t o  K n u t s f o r d ,  22 O c t .  1891 , CO IV 7/ 8 I ,  which 
r e v e a l s  t h a t  a  S i e r r a  L eonean , N .T .B . S h e p h e rd ,  was s e n t e n c e d  t o  
12 m onths h a rd  l a b o u r  f o r  f o r g e r y  i n  J a n u a r y  1862.
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c a r r y  o u t  n e c e s s a r y  m e a su re s  o f  im provem en t on th e  i s l a n d .  U n t i l  
t h e  s e t t l e m e n t  a c h ie v e d  a  f i r m e r  b a s i s ,  c o n t r o l  o f  th e  c o u r t s  -  
Freem an c o n te n d e d  -  s h o u ld  be r e t a i n e d  by th e  G o v e rn o r ,  so  t h a t  he 
c o u ld  make " su c h  a r r a n g e m e n ts  and  c o n c e s s i o n s  t o  th e  p r i n c i p l e s  and 
p r e j u d i c e s  o f  th e  N a t iv e s "  a s  were i n d i s p e n s i b l e  t o  m a in t a in  th e  
p e a c e f u l  a tm o sp h e re  t h a t  e x i s t e d  b e tw een  them  and E u ro p e a n s .  To 
F re em a n fs m ind , " th e  a p p o in tm e n t  o f  e n t i r e l y  in d e p e n d e n t  l e g a l  o f f i ­
c e r s  w ou ld  be th e  c a u se  o f  much e m b a r r a s s m e n t ,"  a s  th e  A f r i c a n s  w ere 
u se d  t o  an  a b s o l u t e  and u n d iv id e d  a u t h o r i t y ;  he  h ad  a l r e a d y  o b se rv e d
t h a t  t h e y  w i l l  t a k e  from  me t h e  s e v e r e s t  s e n t e n c e  
w i t h o u t  u t t e r i n g  a  s i n g l e  w ord , w h i l e  th e  c o u r t s  
h av e  som etim es  d i f f i c u l t y  i n  m aking them su b m it  
t o  a  t r i f l i n g  s e n t e n c e .  1
A c c o r d in g ly ,  w i th  th e  h e lp  o f  McCoskry and  a n o th e r  B r i t i s h  m er­
c h a n t ,  Thomas Mayne, Freem an c o n s t i t u t e d  f o u r  te m p o ra ry  c o u r t s :  a  
P o l i c e  C o u r t ,  s i t t i n g  d a i l y  f o r  c a s e s  o f  p e t t y  c r im e  and c o m m itt in g  
f o r  t r i a l  by a  h i g h e r  c o u r t  ( t h e  C r im in a l  C o u r t )  " p e r s o n s  a g a i n s t  
whom more s e r i o u s  c h a r g e s  a r e  b r o u g h t " ;  a  C r im in a l  C o u r t ,  ju d g in g  
c a s e s  r e f e r r e d  to  i t  by th e  P o l i c e  C o u r t  and  h e l d  on t h e  f i r s t  and  
t h i r d  Mondays o f  each  m onth; a  Com m ercial T r i b u n a l ,  c o n v e n in g  e v e r y  
F r i d a y  and  s e t t l i n g  q u e s t i o n s  o f  d e b t  and  c o n t r a c t  and  o t h e r  d i s ­
p u t e s  a r i s i n g  from com m erc ia l  t r a n s a c t i o n s ;  and  l a s t l y ,  a  S la v e
1 -  Freem an t o  N e w c a s t le ,  8 Mar. 1862 , CO 147/1*
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C o u r t ,  m e e t in g  once a week t o  d e c id e  c a s e s  o f  runaw ay s l a v e s  and 
t o  c o n t in u e  th e  p r a c t i c e ,  begun  i n  th e  c o n s u l a r  p e r i o d ,  o f  a p p re n -  
t i c i n g  d o m e s t ic  s l a v e s  o f  th e  e m ig ra n t  com m unity . Thomas Mayne was 
a p p o in t e d  S t i p e n d i a r y  M a g i s t r a t e  o f  th e  P o l i c e  C o u r t ,  w h i le  McCoskry 
and  Edward Le G ros -  a l s o  a  B r i t i s h  m e rc h a n t  -  became "H ono ra ry  
A s s e s s o r s "  t o  th e  C r im in a l  and  S la v e  C o u r t s .  F o r  t h e  Com m ercial 
T r i b u n a l ,  Freem an a p p o in t e d  t h r e e  E uropean  m e rc h a n ts  -  two E n g l i s h  
and one Hamburger -  and two S i e r r a  L eoneans  H onora ry  A s s e s s o r s  t o  
s i t  on a l t e r n a t e  w eeks , t h a t  i s , t w o  E u ro p e a n s  and one S i e r r a  Leon­
ean  c o n s t i t u t e d  th e  c o u r t .  A p p ea ls  from  t h e  d e c i s i o n s  o f  a l l  th e
2c o u r t s  would  l i e  t o  th e  G ov erno r  i n  c o u n c i l#
Freem an was n o t  unaw are  o f  th e  n e e d  f o r  some l e g a l  g u id a n c e  i n  
th e  c o u r t s  d u r in g  t h i s  t r a n s i t i o n a l  p e r i o d .  He s u g g e s t e d  t h a t  a  
"L e g a l  A s s e s s o r "  be a p p o in t e d  by t h e  Crown " t o  s i t  a t  a l l  t h e  C o u r t s  
f o r  th e  d e c i s i o n  o f  a l l  t e c h n i c a l i t i e s ,  and  to  p r e v e n t  th e  o t h e r  
A s s e s s o r s  m aking any e r r o r  i n  Law". In  t h i s  way, he h i m s e l f  would 
g a in  e x p e r i e n c e  i n  th e  law s and  cu s to m s o f  t h e  in d ig e n o u s  p o p u l a t i o n  
w h i le  s e r v i n g  i n  t h i s  a d v i s o r y  c a p a c i t y  and  would  th e n  be " e m in e n t ly  
f i t t e d  f o r  th e  p o s t  o f  C h ie f  J u s t i c e "  when more r e g u l a r  c o u r t s  w ere  
e s t a b l i s h e d .
1 -  See a b o v e ,  c h a p t e r  I ,  page 4 5 ,  n o t e  1 .
2 -  Freeman t o  N e w c a s t le ,  8 M ar. 1862 and  10 June 1862 , and  e n c l o s ­
u r e s ,  CO 1 4 7 /1 .  As  t h e s e  c o u r t s  w ere  n o t  e s t a b l i s h e d  by any  l e g a l  
i n s t r u m e n t ,  i t  c a n n o t  be d e te rm in e d  beyond  t h i s  c u r s o r y  d e s c r i p t ­
io n  w hat j u r i s d i c t i o n  each  c o u r t  had o r  how d e c i s i o n s  w ere r e a c h e d .  
In  t h i s  e a r l y  p e r i o d ,  a s s e s s o r s  p e r fo rm e d  th e  f u n c t i o n s  o f  ju d g e s ;  
a f t e r  1876  th e y  w ere m e re ly  c a l l e d  upon t o  g iv e  o p in io n s  w hich  w ere 
n o t  b i n d in g  on th e  c o u r t .  See b e lo w , c h a p t e r  I I I .
3 -  Freeman t o  N e w c a s t le ,  8 Mar. 1862, CO 1 4 7 /1 .
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F r e e m a n ' s  p r o p o s a l s  were  c l o s e l y  i n  a c c o r d  w i t h  t h e  C o l o n i a l  
O f f i c e ' s  d e s i r e  t o  e f f e c t  t h e  most  e c o n o m ic a l  a r r a n g e m e n t s  p o s s i b l e  
i n  what i t  s t i l l  hoped was a  t e m p o r a r y  p o s s e s s i o n .  But a s  u s u a l ,  
o p i n i o n  i n  London was t o r n  be tw een  t h e  u r g e  t o  eco no m ise  and a r e s ­
p e c t  f o r  t h e  c o r r e c t  forms o f  l a w .  The Pe rm anen t  U n d e r - S e c r e t a r y  
a t  th e  C o l o n i a l  O f f i c e ,  S i r  F r e d e r i c k  R o g e r s ,  h i m s e l f  a  l a w y e r  by 
t r a i n i n g ,  was unhappy  a b o u t  t h e  i m p l i c a t i o n  o f  F r e e m a n ' s  scheme,  
which  he d i d  n o t  t h i n k  th e  Governor  f u l l y  a p p r e c i a t e d .  I t  r a i s e d  
t h e  q u e s t i o n  o f  w h e t h e r  j u s t i c e  s h o u l d  be a d m i n i s t e r e d  a c c o r d i n g  
t o  th e  n o t i o n s  o f  e q u i t y  and good c o n s c i e n c e  o f  l aym en ,  " s u b j e c t  
t o  t h a t  s o r t  o f  g u i d a n c e  from t h e  j u d i c i a l  a s s e s s o r  w h ich  may be 
g i v e n  by a  c l e r k  t o  a  c o u r t  o f  M a g i s t r a t e s ; "  o r  w h e th e r  t h e  a s s e s s o r  
s h o u l d  s i t  w i t h  and  p r e s i d e  o v e r  a  c o u r t  c o n t r o l l e d  by  laym en;  o r  
w h e th e r  he s h o u l d  h o l d  a c o u r t  w h o l l y  i n d e p e n d e n t  o f  laym en .  I f ,  
i t  was a r g u e d ,  t h e  j u d i c i a l  a s s e s s o r  was i n t e n d e d  t o  r i s e  t o  th e  
o f f i c e  o f  j u d g e ,  he would have  t o  be more t h a n  a  c l e r k  o f  c o u r t  a t  
s t a r t i n g .  I t  was t h e r e f o r e  p r o p o s e d  by R og e rs  t h a t  he be s e n t  o u t  
t o  Lagos w i t h  t h e  u n d e r s t a n d i n g
t h a t  he i s  t o  make h i m s e l f  g e n e r a l l y  u s e f u l  t o  
t h e  G overnor  i n  r e s p e c t  t o  l e g a l  m a t t e r s ;  t o  a d ­
v i s e  t h e  G o v e rn o r ,  e s p e c i a l l y  i n  d r a f t i n g  o r d i n ­
a n c e s ;  t o  a c t  a s  a  member o f  t h e  l e g i s l a t i v e  and 
e x e c u t i v e  c o u n c i l s ;  and  t o  p r e s i d e  a t  t h e  c o u r t s ,  
i n s o f a r  a s  he may be r e q u i r e d  t o  do so  by o r d i n ­
a n c e s ,  h a v i n g  a v o t e  w i t h  th e  n o n - l e g a l  members 
and  l i k e w i s e  a  c a s t i n g  v o t e .  1
1 -  Minute  by R o g e r s ,  21 May 1862 , on iH d .  F o r  c l a r i t y ,  I  have  
amended th e  p u n c t u a t i o n  and d s b r e v i a t i o n s  I n  a l l  o f  R o g e r s '  
m i n u t e s .
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As i n  F r e e m a n ' s  o r i g i n a l  p r o p o s a l s ,  a p p e a l s  f rom t h e  c o u r t s  
would l i e  t o  t h e  G overnor  i n  c o u n c i l *  R o g e rs  r e m a in e d  u n e a s y  w i t h  
t h i s  compromise be tw een  economy and l e g a l  p r o p r i e t y  b u t  acknow ledged  
t h a t  i t  was " p e r h a p s  t h e  b e s t  i n  a  c a s e  l i k e  t h e  p r e s e n t ,  when n o -  
t h i n g  b e t t e r  can  be g o t . ” T here  was no  c h o ic e  b u t  t o  a l l o w  the  
t e m p o ra ry  c o u r t s  t o  f u n c t i o n  u n t i l  a  j u d i c i a l  o f f i c e r  c o u l d  be s e n t  
o u t  t o  L ag os .
The a p p o in t m e n t  o f  a  London s o l i c i t o r ,  R.W.G. W atson,  t o  t h i s  
o f f i c e ,  w i t h  t h e  t i t l e  o f  C h i e f  M a g i s t r a t e ,  was made i n  November, 
1862. A s o l i c i t o r  r a t h e r  t h a n  a  b a r r i s t e r  was a p p o i n t e d  a s  an e c o n ­
omy, b u t  f o r  t h e  s a l a r y  o f  £500  o f f e r e d  i t  had  n o t  been  e a s y  even t o  
f i n d  a s u i t a b l e  s o l i c i t o r .  The u n f o r t u n a t e  Watson a r r i v e d  i n  Lagos
I
' i n  J a n u a r y  1863; w i t h i n  a month he was d e a d ,  and Freeman was s t i l l  
f a c e d  w i t h  t h e  n e ed  t o  c o n s t i t u t e  a  r e g u l a r  c o u r t  s y s t e m ,  w i t h o u t
; any  l o c a l  l e g a l  a d v ic e  o r  c o n c r e t e  p r o p o s a l s  from  t h e  C o l o n ia l|
! O f f i c e .
The h i s t o r y  o f  t h e  e s t a b l i s h m e n t  o f  r e g u l a r  c o u r t s  i n  t h e s e  
e a r l y  y e a r s  o f  th e  s e t t l e m e n t  i s  c o m p l i c a t e d  by a  number o f  f a c t o r s .  
The two m a jo r  c o u r t s  f u n c t i o n i n g  a t  t h i s  t im e  -  t h e  C h i e f  M a g i s t r a t e  
and  P e t t y  Debt C o u r t s  -  b o t h  u n d e rw e n t  c o n s i d e r a b l e  a l t e r a t i o n  i n  
t h e  p r o c e s s  o f  b e i n g  e s t a b l i s h e d .  The c o n s t i t u t i o n  o f  t h e  P e t t y  
Debt C o u r t ,  i n  f a c t ,  was n e v e r  c o n f i r m e d  by t h e  C o l o n i a l  O f f i c e ,  
and  th e  C h i e f  M a g i s t r a t e  C o u r t  o n ly  r e c e i v e d  c o n f i r m a t i o n  i n  1 8 6 5 .
1 -  I b i d .
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N e v e r t h e l e s s ,  t h e s e  c o u r t s  were l e g a l l y  c o n s t i t u t e d  a s  soo n  a s  l o ­
c a l  o r d in a n c e s  e s t a b l i s h e d  t h e i r  c o n s t i t u t i o n s  and u n t i l  su c h  a  
t im e  a s  a  C o l o n i a l  O f f i c e  " d i s a l l o w a n c e ” was r e c e i v e d  o r  an amend­
i n g  o r d in a n c e  e n a c t e d .  Because  b o th  o f  t h e s e  c o u r t s  f u n c t i o n e d  
u n d e r  d i f f e r e n t  c o n s t i t u t i o n s  f o r  s h o r t  p e r i o d s  o f  t im e ,  i t  i s  n e c ­
e s s a r y  to  t r a c e  th e  c h an g e s  t h a t  to o k  p l a c e  i n  o r d e r  t o  d e te rm in e  
u n d e r  w hich  c o n s t i t u t i o n  th e  c o u r t s  were o p e r a t i n g  a t  a  p a r t i c u l a r  
t im e  and w ha t c o n s i d e r a t i o n s  p rom pted  t h e s e  num erous a l t e r a t i o n s .
In  t h i s  way i t  can  be shown t h a t  th e  e c l e c t i c  d e v e lo p m en t  o f  th e  
e a r l y  c o u r t  sy s te m  was l a r g e l y  th e  p r o d u c t  o f  t h e  C o l o n i a l  O f f i c e ' s  
o v e r a l l  a t t i t u d e  to w a rd s  t h e  f i rm  e s t a b l i s h m e n t  o f  th e  a d m i n i s t r a t ­
i v e  m a c h in e ry  o f  t h e  s e t t l e m e n t  and t h a t  t h e  a d m i n i s t r a t i o n  o f  j u s ­
t i c e  d u r in g  t h i s  p e r i o d  was p e r fo rm e d  i n  h i g h l y  i r r e g u l a r  c irc u m ­
s ta n c e s * ^
In  A p r i l  1 8 6 3 , an o r d in a n c e  " t o  p r o v i d e  f o r  th e  b e t t e r  A d m in is­
t r a t i o n  o f  J u s t i c e ” i n  th e  Lagos s e t t l e m e n t  was e n a c t e d ,  e s t a b l i s h -
2
i n g  a  c o u r t  o f  j u r i s d i c t i o n  s t y l e d  th e  "Supreme C o u r t " .  The c o u r t  
was a  c o u r t  o f  r e c o r d  p r e s i d e d  o v e r  by th e  C h ie f  M a g i s t r a t e  o r  any 
o t h e r  p e r s o n  p e r f o rm in g  h i s  f u n c t i o n s .  The c o u r t  p o s s e s s e d  th e  c i ­
v i l  and c r i m i n a l  j u r i s d i c t i o n  a s  w e l l  a s  th e  com petence  o f  th e  
C o u r ts  o f  Q u e e n 's  Bench, Common P l e a s  and  E x ch eq u er  i n  E n g la n d .  I t  
a c t e d  a s  a  f i n a l  c o u r t  o f  a p p e a l  f o r  a l l  l e s s e r  c o u r t s  i n  t h e  s e t t l e  
m e n t , b u t  i t s  d e c i s i o n s  -  n o t  b e in g  c a s e s  o f  a p p e a l  -  c o u ld  be
1 -  The c o n s t i t u t i o n a l  c h a n g e s  o f  t h e  c o u r t s  i n  t h i s  p e r i o d  i s  a l s o  
t r a c e d  i n  E l i a s ,  The N ig e r i a n  L e g a l  S y s te m , 3 9 - 6 6 ,  an(* Ekow- 
D a n i e l s ,  E n g l i s h  Law i n  West A f r i c a , c h a p t e r  I .
2 -  O rd in an ce  11 o f  9 A pr. 1 8 6 3 * CO 1 ^ 8 /1 .
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a p p e a le d  t o  th e  G overnor i n  C o u n c i l .
A lth o u g h  t h e  Supreme C o u r t  was l e g a l l y  c o n s t i t u t e d  upon pub­
l i c a t i o n  o f  th e  o r d in a n c e  i n  L agos , and d id  f u n c t i o n  f o r  a lm o s t  
f i v e  m o n th s ,  th e  C o l o n ia l  O f f i c e  d id  n o t  th e n  c o n f i rm  i t s  e s t a b l i s h -  
m en t .  The p r o v i s i o n  f o r  a p p e a l s  t o  l i e  to  th e  G ov erno r  i n  C o u n c il  
i n  b o th  c i v i l  and c r i m i n a l  c a s e s  was c r i t i c i s e d  a s  u n n e c e s s a r y ,  a s  
th e  power o f  p a rd o n ,  v e s t e d  i n  th e  e x e c u t i v e ,  was t h e  p r o p e r  remedy 
i n  c r i m i n a l  c a s e s .  A ppeal t o  th e  G overn o r  i n  C o u n c i l  s h o u ld  t h e r e ­
f o r e  have b een  l i m i t e d  t o  c i v i l  c a s e s  a l o n e .  The C o l o n i a l  O f f ic e  
a s  w e l l  o b j e c t e d  to  th e  t i t l e  o f  "Supreme C o u r t " ,  w h ich  was th o u g h t
" to o  h ig h  so u n d in g  f o r  t h e  c o u r t  o f  su c h  an o f f i c e r  a s  can  be p r o -
2v id e d  f o r  Lagos a t  th e  p r e s e n t  s a l a r y " .  The Lagos gov ernm en t was 
i n s t r u c t e d  t o  p r e p a r e  a n o th e r  o rd in a n c e  i n c o r p o r a t i n g  th e  C o lo n ia l  
O f f i c e ' s  r e m a rk s .
An amended v e r s i o n  o f  t h e  A p r i l  o r d in a n c e  was p a s s e d  i n  S ep-
3
ternber o f  t h a t  y e a r .  Under i t s  new c o n s t i t u t i o n ,  th e  c o u r t  was 
s t y l e d  th e  " C h ie f  M a g i s t r a t e  C o u r t " ,  and  two a s s e s s o r s  w ould  now 
a s s i s t  t h e  C h ie f  M a g i s t r a t e  i n  th e  c o u r t ' s  p r o c e e d i n g s .  T here  i s  
no m e n tio n  i n  th e  o r d in a n c e  o f  how th e  c o u r t  would r e a c h  i t s  d e c i s ­
i o n s ,  b u t  p r o v i s i o n  was made f o r  am ending i t s  c o m p o s i t io n ;  i f  th e  
C h ie f  M a g i s t r a t e  was an i n t e r e s t e d  p a r t y  t o  a  c a u s e ,  th e  two a s s e s s ­
o r s  would h e a r  and  d e te rm in e  th e  c a s e ,  t h e  s e n i o r  one p r e s i d i n g ;  i f
v
1 -  CO t o  G lo v e r  20 J u l y  1 8 6 3 , CO 1 4 7 /3 .
2 -  I b i d . ;  m in u te  by R o g e rs ,  8 June  1 8 6 3 , on Freeman t o  N e w c a s t le ,
10 A pr. 1 8 6 3 , CO 1 4 7 /3 .
3 -  O rd in an ce  13 o f  8 S e p t .  1863, CO 1 4 8 /1 .
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either assessor was an interested party, the Chief Magistrate and 
the other assessor would comprise the court, the Chief Magistrate 
presiding; if both assessors were interested parties, the Chief 
Magistrate would sit alone; or if all were interested, the Governor 
would appoint two temporary judges to sit for that specific case.
The court was also granted powers of probate but was limited by 
this ordinance to "cognizance of all Pleas Civil" and the same jur­
isdiction as exercised only by the Courts of Common Pleas and Ex­
chequer in England.
 ^ The limitation of the Chief Magistrate Court to civil causes
i
(alone, and the addition of two assessors to the court's composition 
were a result of the absence of a legal officer in Lagos. With Gov- 
ernor Freeman on leave in England, the authorities at Lagos were 
left on their own to tackle the complex details of framing an ordin­
ance. Somehow, the Colonial Office's suggestion to limit the Gov­
ernor's jurisdiction over appeal to civil cases was misconstrued, 
and the Chief Magistrate Court was unintentionally divested of its 
jurisdiction in criminal matters. As the merchant, William McCoskry, 
was appointed acting Chief Magistrate, it was also necessary to pro­
vide a procedure for amending the composition of the court should
1
the Chief Magistrate be an interested party to any cause.
Understandably, this ordinance too was not confirmed. In Aug-K 
ust the Colonial Office had appointed a new Chief Magistrate,
1 -  McCoskry served as acting Chief Magistrate from 18 February to
11 September 1863* See, Blue Book for 1863, "Judicial Establish­
ment", CO 151/2A .
80
B enjam in  Way, and  i n s t r u c t e d  him t o  r e p o r t  on t h e  s i t u a t i o n  o f  ju d ­
i c i a l  a f f a i r s  i n  L a g o s .  U n t i l  t h e n ,  h o w e v e r ,  t h e  C h ie f  M a g i s t r a t e  
C o u r t  a s  c o n s t i t u t e d  by th e  am ending  o r d in a n c e  o f  S ep tem b er  1863  
re m a in e d  o p e r a t i v e  w i th  i t s  l e g a l  j u r i s d i c t i o n  r e s t r i c t e d  t o  c i v i l
"I
c a u s e s  a l o n e .  Way assum ed h i s  d u t i e s  i n  O c to b er  1 8 6 3 * an d  i n  F e b -
2r u a r y  o f  t h e  f o l lo w in g  y e a r  th e  c o u r t  was a g a in  r e - c o n s t i t u t e d .
The c o u r t  was now re -n a m ed  " t h e  Supreme C o u r t11, w i th  a  " C h ie f  J u s ­
t i c e "  p r e s i d i n g  o v e r  t h e  c o u r t ' s  p r o c e e d i n g s ,  a s s i s t e d  by two a s s e s s ­
o r s .  The new o r d in a n c e  r e i t e r a t e d  th e  c o u r t ' s  fo rm er  j u r i s d i c t i o n  
i n  c i v i l  and c r i m i n a l  m a t t e r s  a s  t h e  C o u r t s  o f  Q u e e n 's  B ench, Com­
mon P l e a s  and E x ch eq u er  i n  E n g la n d .  In  a l l  c a s e s ,  b o th  c i v i l  and \ 
c r i m i n a l ,  t h e  C h ie f  J u s t i c e  and  th e  two a s s e s s o r s  w ould  d e c id e  a l l
I / f
q u e s t i o n s  o f  f a c t  and  la w . C rim es and m isdem eanours  w ould  h e n c e ­
f o r t h  be p r o s e c u t e d  by i n f o r m a t i o n  i n  t h e  name o f  Her M a j e s t y 's  
A d v o c a te .^
The c o u r t  was empowered t o  g r a n t  p r o b a t e  o f  w i l l s  and l e t t e r s  
o f  a d m i n i s t r a t i o n  o f  t h e  e f f e c t s  o f  d e c e a s e d  p e r s o n s  i n  t h e  s e t t l e ­
ment w i th  l i k e  pow ers  a s  t h o s e  o f  th e  C o u r t  o f  P r o b a t e  i n  E n g la n d .
F o r  th e  f i r s t  t im e ,  th e  c o u r t  became a  C o u r t  o f  B a n k ru p tc y  " w i th  
f u l l  power and a u t h o r i t y  t o  a d j u d i c a t e  a l l  m a t t e r s  r e l a t i v e  t h e r e t o " .
1 -  CO t o  G lo v e r ,  19 O c t .  1 8 6 3 , CO 1V ?A
2 -  O rd inance  1 o f  9 Feb . 1864-, CO 1*f8/1.
3 -  At t h i s  t im e ,  t r i a l  by i n f o r m a t i o n  was r e p l a c i n g  th e  o l d e r  t r i a l  
on i n d i c t m e n t  th r o u g h o u t  th e  B r i t i s h  c o l o n i e s .  In  th e  U n i te d  
S t a t e s  o f  A m erica , one can  s t i l l  s e e  th e  fo rm er  p r o c e d u r e  o f  i n ­
d ic tm e n t  by  g ra n d  j u r y .
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The p r e v i o u s  p r o v i s i o n  f o r  i n t e r e s t e d  p a r t i e s  r e m a in e d  i n  f o r c e ,  
b u t  b o th  p r e v i o u s  o r d in a n c e s  r e l a t i n g  t o  t h i s  c o u r t  w ere  o th e r w is e  
r e p e a l e d .
The C o l o n i a l  O f f i c e  o f f e r e d  c o n s t r u c t i v e  c r i t i c i s m  o f  th e  o r ­
d in a n c e .  In  a d d i t i o n  t o  j u r i s d i c t i o n  i n  p r o b a te  and  b a n k r u p tc y ,  t h e  
c o u r t  s h o u ld  a l s o  be i n v e s t e d  w i th  e q u i t y  j u r i s d i c t i o n .  T here  were 
a s  w e l l  a num ber o f  c l a u s e s  c o n ta in e d  i n  th e  o r d in a n c e  t h a t  were 
e i t h e r  vague  o r  bad  i n  p r i n c i p l e  w h ich  s h o u ld  be am ended, n o t a b l y  
th e  p r o v i s i o n  f o r  d e c i d in g  q u e s t i o n s  o f  f a c t  and  la w .  T h ere  was no 
way o f  d e te r m i n i n g  how th e y  were t o  be r e a c h e d  i n  th e  a b se n c e  o f  
more i n f o r m a t i o n ,  b u t  on th e  a s s u m p t io n  t h a t  a  m a j o r i t y  o f  th e  
t h r e e  -  t h e  C h ie f  J u s t i c e  and  th e  two a s s e s s o r s  -  w ould  s u f f i c e  f o r  
a  d e c i s i o n ,  th e  C o l o n ia l  O f f i c e  c o u ld  f o r e s e e  a  s i t u a t i o n  a r i s i n g  
i n  which t h e  o p in io n  o f  two n o n - p r o f e s s i o n a l  p e r s o n s  ( t h e  a s s e s s o r s )  
m ig h t  o v e r r u l e  th e  judgem en t o f a  la w y e r  ( t h e  C h ie f  J u s t i c e )  on a  
p o i n t  o f  l a w ,  w h i le  th e  o p in io n  o f  any two p e r s o n s  on t h e  f a c t s  o f  
a  c a p i t a l  c a s e  w ould  be s u f f i c i e n t  t o  a u t h o r i s e  th e  d e a th  p e n a l t y .  
The f o l lo w in g  c h a n g e s  w e re ,  t h e r e f o r e ,  u r g e d :  a p p e a l  i n  c i v i l  c a s e s
s h o u ld  l i e  t o  th e  G overnor i n  C o u n c i l ,  who i n  c r i m i n a l  c a s e s  s h o u ld  
a l s o  have  tfth e  power o f  r e c e i v i n g  a l l e g e d  e r r o r s  o f  law  o r  o f  d i r ­
e c t i n g  new t r i a l s  on any g ro u n d s  w hich  c o u ld  j u s t i f y  a  new t r i a l  
i n  E n g la n d ” ; i n  c a p i t a l  c a s e s ,  some p r o v i s i o n  f o r  t r i a l  by j u r y  
s h o u ld  be p r e s c r i b e d ,  th e  ju d g e  d e te r m in in g  q u e s t i o n s  o f  law  and 
th e  j u r y  o f  f a c t ;  a b s o l u t e  u n a n im i ty  s h o u ld  n o t  be r e q u i r e d ,  b u t  a 
c a p i t a l  s e n t e n c e  s h o u ld  have  t o  be p a s s e d  on th e  v o te  o f  more th a n
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a  b a r e  m a j o r i t y ;  t h i r d l y ,  a  more e x p l i c i t  p r o v i s i o n  s h o u ld  be made 
f o r  d e c i s i o n s  i n  c a s e s  when o n ly  t h e  C h ie f  M a g i s t r a t e  and one a s s ­
e s s o r  c o m p r ise d  th e  c o u r t  and  th e y  d i s a g r e e d ;  and l a s t l y ,  p r o s e -  \
i
c u t i o n  by i n f o r m a t i o n  would have t o  w a i t  u n t i l  a  Q u een ’s  A d v o c a te j f 1 
was a p p o i n t e d .
I n  J u l y  *l8 6 *f, a  new o r d i n a n c e ,  i n c l u d i n g  th e  C o l o n i a l  O f f i c e ’s  
s u g g e s t e d  am endm ents, was e n a c t e d .  By i t s  p r o v i s i o n s ,  th e  c o u r t  was 
re -n a m ed  t h e  C h ie f  M a g i s t r a t e  C o u r t  p r e s i d e d  o v e r  by th e  s e t t l e m e n t ’s 
C h ie f  M a g i s t r a t e .  As i n s t r u c t e d ,  t h e  c o u r t  became a  C o u r t  o f  E q u i ty  
w i th  t h e  same j u r i s d i c t i o n  a s  t h a t  o f  th e  Lord  High C h a n c e l l o r  o f  
G re a t  B r i t a i n  w i t h i n  E n g la n d .  The r e a c h i n g  o f  d e c i s i o n s  was more 
c l e a r l y  d e f i n e d :  i n  a l l  c i v i l  and c r i m i n a l  c a s e s ,  t h e  C h ie f  M agis­
t r a t e  was th e  s o l e  judg e  o f  q u e s t i o n s  o f  la w , w h i le  i n  a l l  c a s e s  e x ­
c e p t  c a p i t a l  o f f e n c e s ,  a  m a j o r i t y  o f  th e  C h i e f  M a g i s t r a t e  and  th e  
two a s s e s s o r s  d e te r m in e d  q u e s t i o n s  o f  f a c t .  In  c a p i t a l  c a s e s ,  p r o ­
v i s i o n  was made f o r  t r i a l  by  a  j u r y  o f  s e v e n  men, a  m a j o r i t y  o f  f i v e  
b e in g  n e c e s s a r y  t o  r e n d e r  a  v e r d i c t .  The G overno r  i n  C o u n c i l  b e ­
came t h e  C o u r t  o f  A ppea l from  d e c i s i o n s  i n  c i v i l  c a s e s ,  and i n  c r im ­
i n a l  c a s e s ,  c o u ld  r e v ie w  and d e te rm in e  a l l  q u e s t i o n s  o f  a l l e g e d  
e r r o r  o f  la w , h a v in g  a u t h o r i t y  t o  d i r e c t  a  new t r i a l  on s u f f i c i e n t  
g ro u n d s  a s  w ould  be j u s t i f i e d  i n  E n g la n d .  A lth o u g h  th e  C o l o n ia l  
O f f ic e  w arned  t h a t  p r o s e c u t i o n  by i n f o r m a t i o n  w ould  have  t o  w a i t  
u n t i l  a  Q u een ’s  A dvoca te  was a p p o in t e d ,  p r o v i s i o n  f o r  t h i s  was made
— ■■ ...............— , j., ............................... .............................
1 - CO t o  F reem an , 28 Mar. 186 ^ , CO 1V 7/6 .
83
i n  th e  new c o n s t i t u t i o n ,  th o u g h  i t  c o u ld  n o t  be fo l lo w e d  i n  p r a c ­
t i c e *  L a s t l y ,  t h e  f e a t u r e s  o f  th e  p r e v i o u s  c o u r t s ,  n o t  o b j e c t e d  t o  
by th e  C o l o n i a l  O f f i c e ,  were r e t a i n e d .
No im m e d ia te  r u l i n g  was made on th e  r e - d r a f t e d  o rd in a n c e *  The 
d i s p a t c h  i n  w hich  i t  was e n c lo s e d  a r r i v e d  i n  W h i t e h a l l  i n  A ugust
1864-, b u t  i t  was o n ly  i n  A p r i l  o f  t h e  f o l lo w in g  y e a r  t h a t  i t  came
2t o  th e  a t t e n t x o n  o f  R o g e rs .  W ith t h e  e x c e p t i o n  o f  two r a t h e r  am­
b ig u o u s  c l a u s e s  w hich  th e  C o l o n ia l  O f f i c e  r e - w r o t e ,  and th e  d i s ­
a l lo w a n c e  o f  a  p r o v i s i o n  empowering th e  G overnor t o  a l t e r  th e  c o u r t ’s 
c o m p o s i t io n  (a  power t h a t  was r e s e r v e d  t o  t h e  l e g i s l a t i v e  c o u n c i l )  
t h e  C o l o n i a l  O f f i c e  was s a t i s f i e d  t h a t  t h e r e  would  be no  s e r i o u s
3
o b j e c t i o n s  t o  a  r e - d r a f t e d  o r d i n a n c e .  A c c o r d in g ly ,  by o r d in a n c e  
5 o f  1865* th e  C h ie f  M a g i s t r a t e  C o u r t  r e a c h e d  i t s  f i n a l  fo rm . Some 
s l i g h t  m o d i f i c a t i o n  i n  th e  c o m p o s i t io n  o f  t h e  c o u r t  was made: c a p ­
i t a l  o f f e n c e s  would  h e n c e f o r t h  be t r i e d  by  t h e  C h ie f  M a g i s t r a t e  and  
a  j u r y  o f  s e v e n  men, r a t h e r  th a n  by th e  C h i e f  M a g i s t r a t e  a s s i s t e d  
by  a s s e s s o r s  and  a  j u r y ,  a s  p r o v id e d  i n  t h e  p r e v i o u s  o r d i n a n c e .
W ith  t h i s  a l t e r a t i o n  made, t h e  C o lo n ia l  O f f i c e  c o n f i rm e d  th e  e s t a b -
k
l i s h m e n t  o f  th e  c o u r t . ■
1 -  O rd in an ce  9 o f  6 J u l y  1864-, CO 14-8/1.
2 -  R ogers  was away when th e  d i s p a t c h  a r r i v e d  i n  A ugust 1864-, and  i t  
l a y  m is p la c e d  and  f o r g o t t e n  f o r  a lm o s t  e i g h t  m onths a f t e r w a r d s .
3 -  CO t o  G lo v e r ,  17 A pr. 1865» CO 14-7/6.
4 -  O rd inance  5 o f  5 June  1 8 6 3 * CO 14-8/1$ CO t o  G lo v e r ,  24 J u l y  1 8 6 5 * 
CO 14-7/9.
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The h i s t o r y  o f  th e  P e t t y  Debt C o u r t  i s  e q u a l l y  i n v o lv e d  and 
a s  c o n f u s i n g .  By th e  same o r d in a n c e  t h a t  c o n s t i t u t e d  th e  f i r s t  
C h ie f  M a g i s t r a t e  C o u r t  ( th e n  c a l l e d  th e  Supreme C o u r t ) ,  t h e  c o u r t  
p r e v i o u s l y  o p e r a t i n g  u n d e r  t h e  name o f  th e  C om m ercial T r i b u n a l  was 
" i n s t i t u t e d  th e  P e t t y  Debt C o u r t " • The c o u r t  had j u r i s d i c t i o n  i n  
c a s e s  o f  c o m m erc ia l  d i s p u t e  w here t h e  c l a im  d id  n o t  e x c e e d  £ 5 0 ; and  
a p p e a l  from  i t s  d e c i s i o n s  c o u ld  be made t o  t h e  C h ie f  M a g i s t r a t e
! C o u r t .  As no  p r e v i o u s  o r d in a n c e  had  e s t a b l i s h e d  th e  C om m ercia l T r i -
i
f
! b u n a l ,  t h e r e  was no way o f  a s c e r t a i n i n g  th e  c o m p o s i t io n  o f  t h e  P e t t y
; Debt C o u r t .  C o n s e q u e n t ly ,  i t s  c o n s t i t u t i o n  c o u ld  n o t  th e n  be c o n -  
I 2| f i rm e d .  A s u p p le m e n ta ry  o r d i n a n c e ,  e n a c t e d  i n  S ep tem b er  1863* p r o ­
v id e d  t h i s  i n f o r m a t i o n . ^  By i t s  p r o v i s i o n s ,  s i x  r e s i d e n t s  o f  th e  
s e t t l e m e n t ,  a p p o in t e d  by th e  G o v e rn o r ,  a c t e d  a s  a s s e s s o r s  i n  th e  
c o u r t ,  any  t h r e e  o f  whom c o u ld  c o m p rise  a  quorum . I f  up t o  t h r e e  
o f  th e  a s s e s s o r s  w ere  i n t e r e s t e d  p a r t i e s  t o  th e  m a t t e r  b e f o r e  them , 
th e  c a u se  w ould  be h e a r d  by th e  r e m a in in g  t h r e e ,  t h e  s e n i o r  a s s e s s ­
o r  p r e s i d i n g .  However, i f  more th a n  t h r e e  w ere  i n t e r e s t e d  p a r t i e s ,  
t h e  c a u se  would be h e a r d  and  d e te rm in e d  i n  th e  C h ie f  M a g i s t r a t e  
C o u r t ,  a s  i f  i t  had  o r i g i n a t e d  t h e r e .
A g a in ,  c o n f i r m a t i o n  o f  th e  c o u r t * s  e s t a b l i s h m e n t  was w i t h h e l d ,  
t h i s  t im e  p e n d in g  th e  r e p o r t  o f  t h e  new ly  a p p o in t e d  C h ie f  M a g i s t r a t e ,
1 -  O rd in an ce  11 o f  9 A pr. 1 8 6 3 * S e c t i o n s  5-6* CO 1*f8/1.
2 -  CO t o  G lo v e r ,  20 J u l y  1863 , CO 1 ^ 7 /3 -
3 -  O rd inance  12B o f  8 S e p t ,  1 8 6 3 , CO 1 4 8 /1 .
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B enjam in  Way. In  h i s  r e p o r t ,  Way recommended t h a t  a  new o rd in a n c e  
be e n a c t e d ,  "more f u l l y  d e f i n i n g  th e  pow ers  o f  t h e  c o u r t  and i t s  
mode o f  p r o c e d u r e  fo rm ed upon th e  m odel o f  th e  C ounty  C o u r t s  i n  
E n g la n d ."  He was d i s s a t i s f i e d  w i th  th e  p r e s e n t  sy s te m  " o f  h a v in g  
p e r s o n s  t o t a l l y  u n a c q u a in t e d  w i th  law  a s  j u d g e s . "  I t  was more t o  
h i s  l i k i n g  t o  hav e  some p e r s o n ,  c o n v e r s a n t  w i th  l e g a l  p r o c e e d i n g s ,  
a c t  a s  ju d g e .^
As a  r e s u l t ,  a  new o r d in a n c e  was fram ed  i n  A p r i l  l 8 6*f. By i t s  
p r o v i s i o n s ,  th e  G overnor was empowered t o  a p p o in t  a  ju d g e  who i n  
t u r n ,  w i th  th e  G o v e rn o r fs  a p p r o v a l ,  w ould  a p p o in t  o f f i c e r s  o f  th e  
c o u r t  and r e g u l a t e  th e  c o n d i t i o n s  u n d e r  w hich  th e y  w ould  s e r v e .
The c o u r t  had  j u r i s d i c t i o n  i n  co m m erc ia l  d i s p u t e s  w here  th e  c la im  
d id  n o t  e x c e e d  £20  i n s t e a d  o f  £ 5 0 , and  a l l  c a u s e s  w ould  be " h e a rd  
and  d e te rm in e d  i n  a  summary w ay". The ju d g e  was th e  s o l e  jud ge  o f  
a l l  q u e s t i o n s  o f  law  a s  w e l l  a s  f a c t ,  u n l e s s  two a s s e s s o r s  w ere  a u t h ­
o r i s e d  t o  s i t  w i th  h im , i n  w hich  c a s e  t h e  m a j o r i t y  d e te r m in e d  q u e s ­
t i o n s  o f  f a c t .  In  c a u s e s  i n v o l v i n g  l e s s  th a n  £ 5 ,  ju d g e m e n ts  were 
f i n a l  and  c o n c l u s i v e ;  i f  above  £ 5 , a  new t r i a l  c o u ld  be b r o u g h t ,  
and  i f  th e  d e c i s i o n  was s t i l l  n o t  s a t i s f a c t o r y  t o  e i t h e r  p a r t y ,  an  
a p p e a l  c o u ld  be made t o  t h e  C h ie f  M a g i s t r a t e  C o u r t ,  whose d e c i s i o n  
was th e n  f i n a l .  T here  w ere  a l s o  m in o r  p r o v i s i o n s  r e s t r i c t i n g  th e
1 -  Way t o  F reem an , n . d . ,  i n  Freeman to  N e w c a s t le ,  9 F ob . 1864, 
CO 1V7/ 6 .
2 -  O rd in an ce  6 o f  6 A p r .  1864 , CO 1 ^ 8 /1 •
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c o u r t * s  j u r i s d i c t i o n  i n  a c t i o n s  o f  e j e c t m e n t ,  l i b e l  o r  s l a n d e r  and 
a c t i o n s  r e l a t i n g  t o  t h e  s e t t l e m e n t  o f  w i l l s *  F i n a l l y ,  paym ent o f  
c o s t s  w ould be f i x e d  by th e  judge*
T h is  o r d i n a n c e ,  h o w e v e r ,  n e v e r  became e f f e c t i v e .  U n l ik e  m ost 
e n a c te d  by  th e  l e g i s l a t i v e  c o u n c i l ,  w h ich  became e f f e c t i v e  upon pub­
l i c a t i o n  i n  L a g o s ,  t h i s  o r d in a n c e  l i m i t e d  th e  d a te  on w hich  i t  w ould  
become e f f e c t i v e  t o  r e c e i p t  o f  "Her M a j e s t y ’s  a p p r o v a l  and c o n f i r m -  
a t i o n ” . And c o n f i r m a t i o n  was n o t  fo r th c o m in g *  O b je c t io n  was t a k e n  
i n  London t o  t h e  m ethod o f  a p p o i n t i n g  a s s e s s o r s  and r e g u l a t i n g  th e  
c o n d i t i o n s  u n d e r  w hich  th e y  w ould  s e r v e *  By t h i s  o r d i n a n c e ,  t h e  
a p p o in tm e n t  o f  a s s e s s o r s  and th e  r e g u l a t i o n  o f  t h e i r  c o n d i t i o n s  o f  
s e r v i c e  w ere  l e f t  t o  t h e  d i s c r e t i o n  o f  t h e  ju d g e  w i th  th e  G o v e rn o r ’s 
j a p p r o v a l .  However, i f  p u b l i c  c o n f id e n c e  i n  t h e  c o u r t ’s  d e c i s i o n s  
were t o  be m a i n t a i n e d ,  t h e s e  c o n d i t i o n s  -  R o gers  a rg u e d  -  s h o u ld  be
.p r e s c r i b e d  by la w ,  ’’n o t  l e f t  t o  t h e  v a r y i n g  and p e r h a p s  u n r e c o r d e d
Ii
'^w ill o f  an  i n d i v i d u a l ” . E q u a l ly  i m p o r t a n t ,  r u l e s  o f  a t t e n d a n c e  f o r  
a s s e s s o r s  s h o u ld  a l s o  have b een  p r e s c r i b e d  ” t o  make i t  a s  f a r  a s  
may be im p o s s i b l e  t o  pack  th e  b e n c h ” . R o g e rs  f u r t h e r  o b j e c t e d  t o  
a  p r o v i s i o n  i n  th e  o r d in a n c e  t h a t  e n a b le d  t h e  c o u r t  t o  i s s u e  a  w r i t  
o f  C a p ia s  ad  s a t i s f a c i e n d u m  t o  a  p e r s o n  whose com bined d e b t  and c o s t s
e x ce ed e d  £ 2 0 . Under t h i s  p r o v i s i o n ,  t h e  c o u r t  c o u ld  a u t h o r i s e  w hat
1 -  I b i d . ,  S e c t i o n  2?
2 -  M inute by  R o g e rs ,  on Freem an t o  N e w c a s t le ,  8 A p r .  1864-, CO 1 4 7 /6 ;  
t h e  p ro b lem  o f  d e b t  i n  Lagos i s  more f u l l y  d i s c u s s e d  i n  C h a p te r  V.
was ta n ta m o u n t  t o  th e  p e r p e t u a l  im p r iso n m e n t  o f  a  d e b to r 2
But t h e r e  were o b j e c t i o n s  t o  more t h a n  th e  p r o v i s i o n s  o f  th e  
o rd in a n c e *  The C o l o n ia l  O f f i c e ,  now h e a d e d  by th e  R ig h t  H onourab le  
Edward C a rd w e l l ,  was n o t  s a t i s f i e d  t h a t  a  P e t t y  Debt C o u r t  was e s s ­
e n t i a l  f o r  Lagos o r  t h a t  th e  C h ie f  M a g i s t r a t e  C o u r t  c o u ld  n o t  t r a n s ­
a c t  th e  b u s i n e s s  o f  b o th  c o u r t s .  The o b j e c t i o n  was p u r e l y  on 
g ro u n d s  o f  economy; f o r  i f  t h e  b u s i n e s s  o f  b o th  c o u r t s  c o u ld  be 
h a n d le d  w i th o u t  d i f f i c u l t y  by  one c o u r t ,  t h e  a p p o in tm e n t  o f  a n o th e r  
j u d i c i a l  o f f i c e r  c o u ld  be a v o id e d .  I t  was t h e r e f o r e  d e c id e d  to  d i s ­
c o n t in u e  th e  w o rk in g  o f  t h e  P e t t y  Debt C o u r t ,  and  t h i s  was communi- 
c a t e d  t o  th e  Lagos g o v e rn m e n t .
By t h e n ,  h o w e v er ,  Freeman was no l o n g e r  i n  L ag o s , and  th e  a c t ­
i n g  G o v e rn o r ,  John  H. G lo v e r ,  made o u t  a  s t r o n g  c a s e  f o r  p o s tp o n in g  
th e  d e c i s i o n  t o  d i s c o n t i n u e  t h e  c o u r t ' s  f u n c t i o n i n g .  Under i t s  fo rm ­
e r  c o n s t i t u t i o n  o f  S ep tem ber  1863 i th e  c o u r t  h ad  c o n s i s t e d  o f  f o u r  
E uropean  and  two S i e r r a  Leonean a s s e s s o r s ,  t h r e e  o f  whom s a t  on a l ­
t e r n a t e  c o u r t  d a y s .  The w h i te  m e r c h a n t s ,  h o w ev er ,  had  c o n t i n u a l l y  
a b s e n te d  th e m s e lv e s  from c o u r t ,  and G lo v e r  -  who was a c t i n g  head  o f  
governm en t a t  t h e  t im e  -  a p p o in t e d  s i x  new a s s e s s o r s ,  a l l  o f  them 
I c o lo u re d .  In  G l o v e r ' s  v iew  i t  was b e c a u s e  o f  t h e i r  d i s l i k e  f o r  t h e  
new a r ra n g e m e n t  t h a t  Freeman and  Way f ram ed  th e  c o u r t ' s  m ost r e c e n t  
c o n s t i t u t i o n ,  p r o v i d i n g  f o r  th e  a p p o in tm e n t  o f  a  j u d g e .  But th e  
c o u r t  had  o p e r a t e d  e f f e c t i v e l y ,  a c c o r d in g  t o  G lo v e r ;  o n ly  one o f  
i t s  d e c i s i o n s  h ad  b een  o v e r r u l e d  by th e  C h ie f  M a g i s t r a t e  when
1 -  CO t o  F reem an , 6 June  1864, CO 1 4 7 /6 ,  m in u te  by R o g e r s ,  28 Nov. 
1864, on Freem an t o  C a r d w e l l ,  8 Nov. 1 864 , CO 14-7/7• CO t o  G lo v e r ,  
5 Dec. 1864 , CO 14-7/7*
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a p p e a le d  a g a i n s t  b e f o r e  h im . M o reo v er ,  t h e  c o u r t  h ad  a l s o  s e r v e d  
a s  a  ’’s a f e t y  v a l v e ” t o  t h e  c o m p la in t s  o f  t h e  e m ig ra n t  com m unity , 
who were n o t  r e p r e s e n t e d  i n  th e  s e t t l e m e n t ' s  c o u r t s  e x c e p t  a s  j u -  
r o r s  f o r  c a p i t a l  c a s e s .  /
W ith t h e s e  c o n s i d e r a t i o n s  i n  m ind , an d  i n  a n t i c i p a t i o n  o f  th e  
r e p o r t  a b o u t  t o  be p r e s e n t e d  by C o lo n e l  Qrd on th e  West A f r i c a n  
s e t t l e m e n t s ,  t h e  C o l o n i a l  O f f i c e  a l lo w e d  t h e  P e t t y  D ebt C o u r t  to  
c o n t in u e  f u n c t i o n i n g  u n d e r  i t s  S ep tem b er  1863 c o n s t i t u t i o n  -  even  
th o u g h  c o n f i r m a t i o n  o f  t h i s  a r ra n g e m e n t  h a d  n o t  b e en  g i v e n .
In  a d d i t i o n  t o  th e  two m a jo r  c o u r t s  t h a t  f u n c t i o n e d  i n  Lagos 
d u r in g  t h e s e  e a r l y  y e a r s ,  t h e r e  w ere  a  number o f  m in o r  c o u r t s  o p e r ­
a t i n g  a l o n g s i d e .  By an O rder  i n  C o u n c i l  d a te d  21 March 1862, th e  
A d m ira l ty  was empowered t o  a p p o in t  a  V ic e - A d m ir a l ,  ju d g e  and o t h e r  
o f f i c e r s  n e c e s s a r y  t o  c o n s t i t u t e  a  V ic e - A d m ira l ty  C o u r t  i n  L agos .
In  J u n e ,  Freem an was a p p o in t e d  V ic e -A d m ira l  o f  th e  s e t t l e m e n t ;
o t h e r  a p p o in tm e n ts  w ere  d e f e r r e d  u n t i l  q u a l i f i e d  p e r s o n s  c o u ld  be
3
found  i n  L ag o s .  The G overno r  was w arned  a t  t h e  t im e  t h a t  ’’t h e  
R u le s  and R e g u l a t i o n s  o f  V ic e -A d m ir a l ty  C o u r t s  have  n o t  y e t  been  e x ­
te n d e d  t o  Lagos {' and  t h a t  he  s h o u ld  o n ly  u se  h i s  pow ers  as V ice  Ad- 
m i r a l  i n  a  n o m in a l  way u n t i l  su ch  a  t im e  a s  th e y  w e re .
1 -  G lo v e r  t o  C a r d w e l l ,  1 F e b .  1865i CO 1 4 7 /8 ;  G lo v e r  had  found  i t  
n e c e s s a r y  t o  change  th e  c o m p o s i t io n  o f  th e  c o u r t  b e c a u s e  th e  E u ro ­
pean  a s s e s s o r s  se ldom  a t t e n d e d  and  r e f u s e d  t o  s i t  i n  t h e  f u t u r e  
" u n l e s s  r e m u n e r a te d  by a  s a l a r y  o f  £ 1 0 0  p . a .  e a c h " .
2 -  CO t o  G lo v e r ,  20 Mar. 1 8 6 3 , CO 1 4 7 /8 .
3 -  CO t o  A d m i r a l ty ,  23 May 1862 , CO 3 2 ^ /1 3 ^ ;  N e w c as tle  t o  Freem an,
20 June  1862 , CO 4 2 0 /2 .
4 -  M inute  by H a lk s w o r th ,  10 O c t .  1862, on Freem an t o  N e w c a s t le ,  4 
Aug. 1862 , CO 1 4 7 /1 ;  N e w c a s t le  t o  F reem an , 23 O c t.  1 8 6 3 i i b i d .
In October, however, Freeman summoned a Vice-Admiralty Court 
in order to condemn a slave-schooner, captured by the squadron off 
the coast of the Cameroons. Temporary appointments to the court 
were made, and the schooner was condemned to be broken up* Free­
man thought his actions justified as his commission as Vice-Admiral 
gave him the authority to settle such a case and did not mention 
any limitation respecting the formation of a court. But he had 
clearly exceeded his powers by making temporary appointments to the 
■court. In a rare fit of petulance Newcastle minuted:"Governor Free-
l j
i
j man seems to think he can on all occasions make laws to suit each 
| ^
j case.” The Colonial Office had little choice in the matter but to 
^approve their Governor’s actions and to commission his appointments. 
But they had been technically illegal, and it was necessary to have 
a Parliamentary Act passed granting retroactive validity to the Lagos 
Vice-Admiralty Court.^
The jurisdiction of the Lagos Vice-Admiralty Court corresponded 
with that of other colonial Vice-Admiralty Courts. The court had 
cognisance of cases involving inter alia: claims relating to sea­
men’s wages, salvage, ownership of vessels; breaches of naval regu-
1 - Freeman to Newcastle, 8 Oct. 1862 and 6 Dec. 1862 , CO 1*f7/1; 
minutes by Barrow, 12 Nov. 1862, Rogers, 15 Nov. 1862 , Newcastle,
17 Nov. 1862 , on i b i d .
2 - Newcastle to Freeman, 21 Feb. 1 8 6 3 , CO 1^7 /3*  This was the Vice- 
Admiralty Court Act of 1 8 6 3 , which can be found in CO 85^ /7*  I n 
addition the Act helped facilitate future appointments to Vice- 
Admiralty Courts in all British possessions by creating a colony's 
Governor and chief legal officer ex officio members of the Court, 
with power to appoint the Court’s Registrar and Marshal.
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l a t i o n s  on B r i t i s h  s h i p s ;  and  b r e a c h e s  o f  t h e  v a r i o u s  c u s to m s and
t r a d e  law s  r e l a t i n g  t o  th e  a b o l i t i o n  o f  t h e  s l a v e  t r a d e .  A p p ea ls
from  th e  c o u r t  c o u ld  be made t o  Her M a je s ty  i n  C o u n c i l  b u t  had  t o
be b ro u g h t  w i t h i n  s i x  m onths o f  th e  f i n a l  d e c re e  o r  o r d e r .
Two o t h e r  c o u r t s  f u n c t i o n e d  a t  t h i s  t im e  i n  L ag o s .  The P o l i c e
C o u r t ,  f i r s t  fo rm ed i n  1862 , c o n t in u e d  t o  s i t  u n d e r  i t s  S t i p e n d i a r y
M a g i s t r a t e ,  Thomas Mayne, th r o u g h o u t  t h i s  p e r i o d ,  th o u g h  a f t e r  1863
2u n d e r  th e  name o f  th e  P o l i c e  M a g i s t r a t e  C o u r t .  The e x t e n t  o f  t h i s  
c o u r t ’s  j u r i s d i c t i o n  c a n n o t  be d e te r m in e d ,  a s  no l e g a l  i n s t r u m e n t  
e s t a b l i s h e d  i t ;  b u t  i t  can  be assum ed t h a t  i t s  a u t h o r i t y  c o r r e s p o n d e d  
c l o s e l y  t o  t h a t  e x e r c i s e d  by m a g i s t r a t e ’s  c o u r t s  i n  E n g la n d .
As r e g a r d s  th e  f i n a l  c o u r t ,  i n  1864 an  o r d in a n c e  e s t a b l i s h e d
•z
t h e  te m p o ra ry  S la v e  C o u r t  fo rm ed i n  1862 . By i t s  p r o v i s i o n s ,  th e  
c o u r t  was c o m p e te n t  i n  a l l  m a t t e r s  p e r t a i n i n g  t o  t h e  t r e a t m e n t  and  
m anum ission  o f  s l a v e s .  The c o u r t  was c o m p e te n t  to  f i n e  o r  im p r i s o n  
th o s e  who co m m itted  o f f e n c e s  a g a i n s t  s l a v e s ,  b u t  c u l p a b i l i t y  w a r r ­
a n t i n g  a  f i n e  i n  e x c e s s  o f  £ 1 0  o r  im p r iso n m e n t  f o r  more th a n  s i x  . 
m onths had  t o  be b ro u g h t  b e f o r e  th e  C h ie f  M a g i s t r a t e  C o u r t .  The
1 -  I b i d . ;  s e e  a l s o ,  E l i a s ,  The N ig e r i a n  L e g a l  S y s te m , 56-57*
2 -  Dr. E l i a s  c o n te n d s  t h a t  th e  P o l i c e  C o u r t  opened i n  J a n u a r y  1862 
was " p r o b a b ly  th e  o r i g i n a l  a n c e s t o r  o f  th e  f i r s t  Supreme C o u r t " .  
(p.A-5 ) I t  i s  c l e a r ,  h o w ev er ,  t h a t  t h i s  c o u r t  f u n c t i o n e d  a s  a  
P o l i c e  o r  P o l i c e  M a g i s t r a t e  C o u r t  c o n t i n u o u s l y ,  and t h a t  th e  
o r i g i n a l  a n c e s t o r  o f  t h e  Supreme ( o r  C h ie f  M a g i s t r a t e )  C o u r t  
m ust h av e  been  th e  C r im in a l  C ou rt  e s t a b l i s h e d  by G o v e rn o r  F r e e ­
man l a t e r  t h a t  y e a r .
3 -  O rd inance  13 o f  28 O c t. 1864 , CO 1 4 8 /1 .
91
S la v e  C o u r t  c o n s i s t e d  o f  th e  C h ie f  M a g i s t r a t e ,  who was ex o f f i c i o  
j u d g e ,  and  two a s s e s s o r s ;  t h e  ju d g e  d e c id e d  a l l  q u e s t i o n s  o f  law , 
w h i l e  a  m a j o r i t y  o f  two o f  th e  t h r e e  d e te r m in e d  q u e s t i o n s  o f  f a c t .  
The e s t a b l i s h m e n t  o f  th e  S la v e  C o u r t  was n e v e r  c o n f i rm e d  by th e  
C o l o n ia l  O f f i c e  f o r  r e a s o n s  o f  p o l i c y ,  b u t  G lo v e r  was a l lo w e d  t o  
c o n t in u e  t o  em ploy i t  f o r  t h e  t im e  b e i n g .  A d e c i s i o n  on th e  c o u r t  
was p ro m is e d  f o l lo w in g  C o lo n e l  Q r d 's  r e p o r t  t o  P a r l i a m e n t .
The i n t r o d u c t i o n  o f  E n g l i s h  ty p e  c o u r t s  i n t o  th e  s e t t l e m e n t  o f  
Lagos w as, t h e r e f o r e ,  h a r d l y  s y s t e m a t i c .  For r e a s o n s  o f  economy, 
t o g e t h e r  w i th  th e  C o l o n ia l  O f f i c e ’s  r e l u c t a n c e  t o  a c c e p t  f u l l  r e s ­
p o n s i b i l i t i e s  i n  L ag o s ,  t h e  j u d i c i a l  sy s te m  t h a t  em erged a f t e r  a l ­
m ost f i v e  y e a r s  o f  B r i t i s h  r u l e  was b a r e l y  an im provem ent o v e r  t h e  
te m p o ra ry  sy s te m  t h a t  e i t h e r  McCoskry o r  Freem an had  e r e c t e d .  The 
names o f  c o u r t s  chang ed  a lm o s t  a s  f r e q u e n t l y  a s  t h e i r  c o n s t i t u t i o n s ;  
and  by t h e  end o f  1 8 6 5 * o n ly  two o f  t h e  f i v e  c o u r t s  f u n c t i o n i n g  on 
t h e  i s l a n d  had  b een  r e g u l a r l y  e s t a b l i s h e d  by o r d i n a n c e .  N e v e r th e ­
l e s s ,  t h e  c o u r t s  d id  f u n c t i o n .  O rd in a n c e s  became e f f e c t i v e  upon pub 
l i c a t i o n  i n  Lagos ( u s u a l l y  t h e  day t h e y  w ere  p a s s e d  by t h e  l e g i s ­
l a t i v e  c o u n c i l ) ,  and  o n ly  a  C o l o n i a l  O f f i c e  " d i s a l l o w a n c e " , o r  a
2s u b s e q u e n t  am ending  o r d i n a n c e ,  c o u ld  i n v a l i d a t e  them . T e c h n i c a l l y ,  
t h e  c o u r t s  w ere  a c t i n g  i l l e g a l l y  a s  soon a s  su c h  a  " d i s a l l o w a n c e "
1 -  M inute  by C a r d w e l l ,  18 F eb . 1865 , on G lo v e r  t o  C a r d w e l l ,  27 Dec. 
I 8 6*f, CO 1 ^ 7 /6 .
2 -  T h is  i s  n o t  e n t i r e l y  t r u e ,  a s  c o l o n i a l  l e g i s l a t i o n ,  r e p u g n a n t  t o  
th e  law s  o f  E n g lan d  i n  f o r c e  i n  a  c o lo n y ,  was i p s o  f a c t o  n u l l  and 
v o id .  T h is  i s  d i s c u s s e d  more f u l l y  i n  C h a p te r  V.
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was r e c e i v e d ,  b u t  i n  p r a c t i c e ,  p u b l i c a t i o n  o f  th e  C o l o n i a l  O f f i c e ' s  
d e c i s i o n  was o f t e n  w i t h h e l d  u n t i l  a  new o r d in a n c e  c o u ld  be d r a f t e d .
The r e s u l t s  i n  p r a c t i c a l  te rm s  w ere o f t e n  l u d i c r o u s .  F o r f i v e  
m onths from  S e p tem b er  1863  t o  F e b ru a ry  1864 , th e  C h ie f  M a g i s t r a t e  
C o u r t  f u n c t i o n e d  w i t h o u t  any j u r i s d i c t i o n  i n  c r i m i n a l  m a t t e r s ;  y e t  
c r i m i n a l  c a s e s  c o n t i n u e d  t o  be b ro u g h t  b e f o r e  th e  c o u r t  d u r in g  t h i s  
p e r i o d ,  and  no l a t e r  o r d in a n c e  l e g a l i s e d  t h e s e  e x t r a o r d i n a r y  p r o -  
c e e d in g s .  As f o r  t h e  P e t t y  Debt C o u r t ,  i t  seem s t h a t  a f t e r  A p r i l  
1864 i t  f u n c t i o n e d  u n d e r  p r o v i s i o n s  o f  a  c o n s t i t u t i o n  t h a t  a t  no 
t im e  became e f f e c t i v e .  U n t i l  1864, th e  c o u r t  was c o m p e te n t  t o  d e a l  
w i th  m a t t e r s  i n  w hich  t h e  c la im  d id  n o t  e x c e e d  £ 5 0 .  In  A p r i l  o f  
t h a t  y e a r ,  p r o v i s i o n  was made t o  l i m i t  th e  c o u r t ' s  j u r i s d i c t i o n  t o  
c a u s e s  i n v o l v i n g  £ 2 0  o r  l e s s ;  b u t  a s  h a s  a l r e a d y  b e en  shown t h i s  
o rd in a n c e  was o n ly  t o  become e f f e c t i v e  upon c o n f i r m a t i o n ,  and  t h i s  
was w i t h h e l d .  A c c o r d in g ly ,  t h e  c o u r t ' s  j u r i s d i c t i o n  s h o u ld  have r e ­
m ained  unch an g ed  and  i n c l u d e d  c a u s e s  i n v o l v i n g  sums up t o  £ 5 0 . 
N e v e r t h e l e s s ,  t h i s  does  n o t  seem t o  have  b een  th e  c a s e ;  f o r  an a n a ­
l y s i s  o f  th e  f e e s  t a k e n  by th e  C h i e f  M a g i s t r a t e  and  P e t t y  Debt 
C o u r ts  b o th  b e f o r e  and  a f t e r  1864 i n d i c a t e s  t h a t  t h e  l a t t e r  f u n c -
1 -  The t r i a l  f o r  t h e f t  o f  a  S i e r r a  Leonean i n  O c to b e r  1863  i s  men­
t i o n e d  i n  C o lo n e l  O r d 's  R e p o r t ,  o p .  c i t . , 4 7 -4 8 ;  b u t  n e t h e r  Ord 
n o r  th e  Lagos a u t h o r i t i e s  r e a l i s e d  th e  c o u r t  had  a c t e d  w i th o u t  
t h e  j u r i s d i c t i o n  to  do s o .
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t i o n e d  u n d e r  t h e  p r o v i s i o n s  o f  th e  A p r i l  1864 o rd in a n c e *
The c o u r t s  e s t a b l i s h e d  u n d e r  G ov ern o r  Freeman and a c t i n g  Gov­
e r n o r  G lo v e r  d id  n o t  s u r v i v e  th e  m id d le  o f  th e  d e c a d e .  G e n e ra l  
c r i t i c i s m  o f  B r i t i s h  p o l i c y  i n  West A f r i c a  had  l e d  t o  th e  f o r m a t io n  
o f  a  P a r l i a m e n t a r y  S e l e c t  C om m ittee , w hich  c o n d u c te d  i t s  h e a r i n g s
|
jin  1 8 6 5 * The co m m ittee  foun d  t h a t  th e  West A f r i c a n  s e t t l e m e n t s  
/were e x p e n s iv e  t o  m a i n t a i n  and  o f  l i t t l e  com m erc ia l  v a lu e  i n  com­
p a r i s o n  w i th  th e  i n f o r m a l  m e r c a n t i l e  a r r a n g e m e n ts  i n  o t h e r  p a r t s
\  2 o f  th e  c o a s t .  R e tre n ch m en t  and r e f o rm  w as ,  t h e r e f o r e ,  i t s  v e r d i c t .
^The c o m m i t t e e 's  reco m m en d a tio n s  w ere  n o t  w h o l ly  u n w a r r a n t e d :  p r e -tt
I
v a i l i n g  econom ic th o u g h t  d i c t a t e d  t h a t  o n ly  th o s e  c o l o n i e s  t h a t  
were s e l f - s u p p o r t i n g  were o f  v a lu e  t o  t h e  m o the r  c o u n t r y ,  and none 
^ o f  th e  f o u r  West A f r i c a n  S e t t l e m e n t s  was a b l e  t o  pay  f o r  i t s e l f .
1 -  F ees  t a k e n  by th e  P e t t y  Debt C o u r t  and  by th e  C h ie f  M a g i s t r a t e  
C o u r t  i n  1863  t o t a l l e d  o v e r  £200 and  £ 5 6  r e s p e c t i v e l y .  Two y e a r s  
l a t e r ,  f e e s  i n  t h e  P e t t y  D ebt C o u r t  d ro p p e d  t o  l e s s  th a n  £150* 
w h i le  i n  th e  C h ie f  M a g i s t r a t e  C o u r t  t h e y  r o s e  t o  o v e r  £ 1 2 0 . And
i n  1 8 6 6 , th e  f i g u r e s  f o r  f e e s  w ere £ l 8 l . 1s . 0 d . and £ l 4 8 . l 6 s . 2 d .  r e ­
s p e c t i v e l y .  F i g u r e s  from  Blue Books f o r  1 8 6 3 , 1863  and  1866, 
" F i n e s ,  F ees  and  F o r f e i t u r e s  o f  C o u r t s ” , CO 1 3 1 / 2 - 4 .  I t  i s  im­
p r o b a b le  t h a t  th e  d e c l i n e  i n  b u s i n e s s  i n  th e  P e t t y  D ebt C o u r t  
accom p an ied  by a  r i s e  i n  t h e  C h ie f  M a g i s t r a t e  C o u r t ' s  was th e  r e ­
s u l t  o f  an i n c r e a s e  i n  th e  amount o f  l i t i g a t i o n  i n  c la im s  above 
£50 i n  v a l u e .  S i m i l a r l y ,  i t  i s  d o u b t f u l  t h a t  th e  number o f  s u i t s  
i n v o l v i n g  c la im s  o f  up t o  £ 3 0  w ould  h av e  d e c l i n e d  b e tw ee n  1863  
and  1863  w i t h o u t  an e q u i v a l e n t  d e c l i n e  i n  th e  h i g h e r  c o u r t ' s  b u s ­
i n e s s .  For w i t h  a  g ro w in g  a w a re n e s s  o f  E n g l i s h - t y p e  c o u r t s ,  th e  
s m a l l  A f r i c a n  t r a d e r  w ould  have  b e en  more th a n  e v e r  i n c l i n e d  t o  
b r i n g  h i s  c o m p la in t s  b e f o r e  t h e  s e t t l e m e n t ' s  c o u r t s ,  w h i le  th o s e  
whose a c t i o n s  in v o lv e d  l a r g e r  sums w ould  have  been  d o in g  so  f o r  
some t im e .
2 -  P . P . ,  1 8 6 5 , v ( 1 ) ,  R e p o r t  o f  t h e  P a r l i a m e n t a r y  S e l e c t  Com mittee 
o f  1863  on th e  B r i t i s h  West A f r i c a n  S e t t l e m e n t s .
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T h is ,  o f  c o u r s e ,  d i d  n o t  t a k e  i n t o  a c c o u n t  th e  v a r i o u s  b e n e f i t s  
t h a t  B r i t i s h  commerce d e r i v e d  from t h e  p r e s e n c e  o f  B r i t i s h  r u l e  
a lo n g  th e  c o a s t ,  n o r  was i t  f a i r  t o  com pare th e  im m e d ia te  commer­
c i a l  v a lu e  o f  t h e s e  s e t t l e m e n t s  w i th  p a l m - r i c h  a r e a s  l i k e  th e  <QL1 
P i v e r s .  B ecause  o f  t h e s e  m i t i g a t i n g  c i r c u m s t a n c e s ,  th e  c o m m it te e ’s  
reco m m en d a tio n s  w e re ,  i n  f a c t ,  a  com prom ise . W ith d ra w a l  from  West 
A f r i c a n  com m itm en ts , a l t h o u g h  e n v is a g e d  f o r  th e  r e l a t i v e l y  n e a r  
f u t u r e ,  h ad  been  opp osed  by h u m a n i t a r i a n  and  c o m m erc ia l  i n t e r e s t s ,  
:and was n e v e r  c a r r i e d  o u t ;  and  a l th o u g h  th e  p o l i c y  a s  l a i d  down by 
i th e  co m m ittee  w ould  a l l o w  f o r  no f u r t h e r  a s s u m p t io n s  o f  t e r r i t o r y  
i n  West A f r i c a ,  t h i s  d id  n o t  p r o h i b i t  e x t e n s i o n s  o f  e x i s t i n g  s e t t l e ­
m e n ts ,  i f  i t  r e s u l t e d  i n  more e f f i c i e n t  and  e c o n o m ic a l  a d m i n i s t r a t -  
i o n  o f  a  s e t t l e m e n t .
The e m p h a s is  o f  th e  c o m m i t t e e ’s  f i n d i n g s ,  h o w e v e r ,  w ere  un­
e q u i v o c a l ,  and  r e i n f o r c e d  th e  p r e v a i l i n g  a t t i t u d e s  o f  th e  C o l o n i a l  
O f f i c e  and  th e  T r e a s u r y .  W hereas f o r m e r ly  im provem en ts  i n  th e  l o c a l  
a d m i n i s t r a t i o n  o f  th e  s e t t l e m e n t s  h ad  b een  ju d g ed  on t h e i r  m e r i t s ,  
no su c h  d i a l o g u e  c o u ld  now be h e l d .  Even more th a n  b e f o r e ,  a d d i t ­
i o n a l  e x p e n s e s  w ere  frow ned  up o n . F o r  L ag o s ,  t h e r e  w ere  p r e d i c t a b l e  
c o n s e q u e n c e s .  I n t e r n a l  im provem en ts  and  e n la rg e m e n t  o f  t h e  s k e l e t o n  
com plem ent t h a t  a d m i n i s t e r e d  th e  s e t t l e m e n t  were t e m p o r a r i l y  s e t  
a s i d e  and  even  f o r g o t t e n .  P u b l i c  b u i l d i n g s  d e c a y e d  from  n e g l e c t :  
t h e  c o u r t h o u s e ,  l o c a t e d  a t  Tanubu S q u a re  i n  th e  c e n t r e  o f  t h e  i s l a n d ,
1-  I b i d . A good s h o r t  a n a l y s i s  o f  th e  S e l e c t  Com m ittee  and i t s  r e ­
com m endations can  be found  i n  H a r g r e a v e s ,  P r e lu d e  t o  t h e  P a r t i t i o n , 
6 4 -9 0 .
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w ent u n r e p a i r e d ,  w i th  "a  l a r g e  r e n t  i n  one o f  th e  w a l l s  e x te n d in g  
from  th e  r o o f  t o  t h e  f o u n d a t i o n ” , u n t i l  1873  when a  p o r t i o n  o f  th e
"i
b u i l d i n g  was a d ju d g e d  u n s a f e  by th e  C o l o n i a l  E n g in e e r .  The a p p o i n t ­
m ent o f  a  Q ueen’s  A d v o c a te ,  w i th o u t  whom t r i a l s  on i n f o r m a t i o n  
c o u ld  n o t  commence, was l e f t  i n  a b e y a n c e ,  c o n t i n u i n g  t h e  s i t u a t i o n
o f  h a v in g  o n ly  one t r a i n e d  l e g a l  o f f i c e r  f o r  th e  j u d i c i a l  n e e d s  o f  
v 2; t h e  s e t t l e m e n t .  In  g e n e r a l ,  i t  c an  be s a i d  t h a t  l i t t l e  o r  no im - 
j  prov em en t was made i n  th e  a d m i n i s t r a t i o n  o f  Lagos i n  t h e  decade  
; a f t e r  1 8 6 5 * and  t h i s  was t o  a  l a r g e  d e g re e  a t t r i b u t a b l e  t o  th e  r e -  
! com m endations o f  t h e  P a r l i a m e n t a r y  S e l e c t  C om m ittee . E f f i c i e n c y  
and  economy were n o t  c o m p a t ib le  g o a l s  on th e  c o a s t  o f  West A f r i c a ,  
■and i n  t h e  r e s u l t i n g  c o n f l i c t ,  th e  fo rm e r  was a lw ay s  s a c r i f i c e d  t o
j
[ the  l a t t e r .I
As a  r e s u l t  o f  t h e  S e l e c t  C o m m itte e ’s  r e c o m m e n d a t io n s ,  B r i t a i n ’s  
f o u r  West A f r i c a n  s e t t l e m e n t s  were u n i f i e d  and  p l a c e d  u n d e r  a  G o ver-  
n o r - i n - C h i e f , r e s i d i n g  a t  S i e r r a  L eone . Each s e t t l e m e n t  r e t a i n e d  
i t s  h e ad  o f  g o v e rn m e n t,  now c a l l e d  an  A d m i n i s t r a t o r ,  a s  w e l l  a s  i n ­
d e p e n d e n t  e x e c u t i v e  and  l e g i s l a t i v e  c o u n c i l s .  Some change  was made 
i n  th e  l e g i s l a t i v e  p r o c e s s .  A l l  o r d in a n c e s  had  s t i l l  t o  be s u b m i t ­
t e d  f o r  c o n f i r m a t i o n  to  th e  C o lo n ia l  O f f i c e ,  b u t  th e  l i n e s  o f  comm­
u n i c a t i o n  be tw een  i n d i v i d u a l  s e t t l e m e n t s  and London w ere  no l o n g e r
1 - Strahan to Berkeley, 13 Nov. 1873* in Berkeley to Kimberley, 4 
Dec. 1873 , CO 1 4 7 /2 8 .
2 -  Of th e  f i v e  m a g i s t r a t e s  c o n d u c t in g  c o u r t s  i n  th e  s e t t l e m e n t  i n  
1 8 7 0 , o n l y  C h ie f  M a g i s t r a t e  Way h ad  a  l e g a l  b a c k g ro u n d .  He was a  
s o l i c i t o r ;  t h e  f o u r  o t h e r s  were e i t h e r  m e rc h a n ts  o r  m i l i t a r y  p e r ­
s o n n e l .
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d i r e c t .  Now, i n  1866 , an  o rd in a n c e  had  f i r s t  t o  be t r a n s m i t t e d  t o  
t h e  G o v e r n o r - i n - c h i e f  a t  S i e r r a  Leone f o r  h i s  c o n s i d e r a t i o n .  I t  
was th e n  r e t u r n e d  t o  th e  s e t t l e m e n t  f o r  t h e  A d m i n i s t r a t o r ’s  a s s e n t ,  
w hereupon  i t  became e f f e c t i v e  u n t i l  ’’Her M a j e s t y ’s  P l e a s u r e ” was 
known. At f i r s t ,  c e r t a i n  c l a s s e s  o f  o r d in a n c e s  were p r o h i b i t e d  
from  t a k i n g  e f f e c t  u n t i l  t h e  Crown’s  c o n f i r m a t i o n  was r e c e i v e d ,  
b u t  t h e  d e l a y  in v o lv e d  i n  t h i s  was o f t e n  i n i m i c a l  t o  th e  i n t e r e s t s
-j
o f  th e  s e t t l e m e n t ,  and  th e  p r o h i b i t i o n  was r e l a x e d  i n  1 8 6 8 .
E s s e n t i a l l y ,  t h e  i n t e r p o s i t i o n  o f  S i e r r a  Leone b e tw ee n  s e t t l e ­
m e n ts .  and  th e  C o l o n i a l  O f f i c e  m e re ly  s h i f t e d  t h e  b u rd e n  o f  r e v i s ­
i n g  p o o r l y  p h r a s e d ,  and  a t  t im e s  i l l e g a l ,  o r d in a n c e s  from  London t o  
F re e to w n . S i r  A r th u r  Kennedy c o m p la in e d  o f  t h i s  soon  a f t e r  he b e ­
came G o v e r n o r - i n - c h i e f  i n  18 6 8 . The c u r r e n t  p r o c e d u r e ,  he t h o u g h t ,  
o f  e n a c t i n g  l e g i s l a t i o n  and th e n  t r a n s m i t t i n g  i t  b a ck  and  f o r t h  b e ­
tw een  S i e r r a  Leone and  th e  o t h e r  s e t t l e m e n t s  was t im e  consum ing  and  
t o  no a d v a n ta g e .  So lo n g  a s  o r d in a n c e s  had  to  be r e f e r r e d  t o  F r e e ­
tow n, he c o n t i n u e d ,  some u n i f o r m i t y  i n  th e  l e g i s l a t i o n  o f  th e  d i f f e r ­
e n t  s e t t l e m e n t s  m ig h t a s  w e l l  be a c h i e v e d .  A c c o r d in g ly ,  he s u g g e s t ­
ed  t h a t  f o r  t h e  f u t u r e  o r d in a n c e s  s h o u ld  be s u b m i t t e d  t o  S i e r r a  
Leone ’’a f t e r  th e  f i r s t  r e a d i n g ,  t o  be r e v i s e d ,  a p p ro v e d  o f ,  and  r e ­
t u r n e d  f o r  f i n a l  e n a c tm e n t” . T h is  m o d i f i c a t i o n  was a p p ro v e d  by th e
1 -  Blackall’s Instructions, 20 Feb. 1866 and Kennedy's Instructions, 
13 Jan. 1868 , CO 381 / 8 0 . The journey by steamer from Lagos to Lon­
don usually took just over five weeks. With delays, and the time 
needed in London to consider proposals, this meant almost three 
months would pass from the time an ordinance was enacted until a 
Colonial Office decision reached Lagos.
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[ C o lo n ia l  O f f i c e ,  and  a f t e r  1868 c o l o n i a l  l e g i s l a t i o n  i n  West A f r -
1, i c a  b o re  t h e  mark o f  th e  v a r i o u s  Q u e e n 's  A d v o c a te s  a t  S i e r r a  Leone#
I
I In  s p i t e  o f  t h e s e  ad ded  c h e c k s ,  l e g i s l a t i o n  e m a n a t in g  from  Lagos
2d id  n o t  re m a in  f r e e  from  i r r e g u l a r i t y *  But f o r  th e  m ost p a r t ,  th e  
i n t e r m e d i a r y  p o s i t i o n  o f  S i e r r a  Leone o b v i a t e d  m ost o f  t h e  o b j e c t ­
i o n s  t h a t  o r d in a n c e s  from  Lagos had  p r e v i o u s l y  met w ith *  The G o ver-  
n o r s - i n - c h i e f  and  Q u e e n 's  A d v o ca te s  a t  F re e to w n  c o u ld  more f u l l y  
a p p r e c i a t e  t h e  d i f f i c u l t i e s  f a c e d  by th e  Lagos a u t h o r i t i e s  th a n  th e  
Law O f f i c e r s  i n  London, and  t h e i r  f a v o u r a b l e  o p in io n s  r e g a r d i n g  s p e c -
1
i f i c  l e g i s l a t i o n  were n o t  o f t e n  d i s r e g a r d e d .
The u n i f i c a t i o n  o f  t h e  West A f r i c a n  s e t t l e m e n t s  p r e s e n t e d  a  
u n iq u e  o p p o r t u n i t y  f o r  r e f o r m in g  th e  v a r i o u s  j u d i c i a l  sy s te m s  on 
th e  c o a s t  and  i n t e g r a t i n g  them  w i t h in  t h e  fram ew ork o f  a  common ju d ­
i c i a r y .  The o p p o r t u n i t y  was n o t  u n n o t i c e d .  I n  1866 th e  A s s i s t a n t  
Perm anen t U n d e r - S e c r e ta r y  o f  S t a t e  f o r  t h e  C o l o n ie s ,  T .F .  E l l i o t ,  
and th e  d e s i g n a t e d  G o v e r n o r - i n - c h i e f  o f  th e  West A f r i c a n  S e t t l e m e n t s ,  
M ajor S.W. B l a c k a l l ,  o u t l i n e d  a  p l a n  f o r  c o n s o l i d a t i n g  th e  fo u r  j u d ­
i c i a l  s y s te m s  and  p l a c i n g  them  u n d e r  t h e  a u s p i c e s  o f  t h e  Supreme 
C o u r t  o f  S i e r r a  L eon e . W hereas th e  Gambia and  th e  Gold C o a s t  i n  
I a d d i t i o n  t o  S i e r r a  Leone had  i t s  own Supreme C o u r t ,  u n d e r  th e  new 
! scheme o f  t h i n g s  o n ly  th e  l a t t e r  would r e t a i n  i t s  s u p e r i o r  c o u r t  o f
i
1 -  Kennedy t o  Buckingham and  C handos, 11 Aug. 1868 , CO 267/294-♦
CO t o  K ennedy, 10 S e p t .  1868 , I b i d .
2 -  A v a l i d a t i n g  o rd in a n c e  h ad  t o  be p a s s e d  i n  1867  t o  p r o t e c t  gov­
ernm en t o f f i c e r s  who had  a c t e d  u n d e r  th e  p r o v i s i o n s  o f  t h r e e  i l ­
l e g a l l y  e n a c te d  o r d i n a n c e s .  O rd in an ce  2 o f  13 A pr. 1867* CO 
14-8/1.
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j u r i s d i c t i o n  p r e s i d e d  o v e r  by a  C h ie f  J u s t i c e .  Both  th e  Gambia 
and  th e  G old C o a s t  would be p r o v id e d  w i th  a  " R e s id e n t  M a g i s t r a t e "  
who would be c o m p e te n t  t o  h e a r  m ost c i v i l  and c r i m i n a l  c a u s e s .
The j u d i c i a l  e s t a b l i s h m e n t  a t  Lagos w ould  a l s o  be r e d u c e d  t o  a  R es­
i d e n t  M a g i s t r a t e ,  b u t ,  i n  a d d i t i o n  t o  h im , a  ju d g e  o f  th e  S i e r r a  
Leone Supreme C o u r t  would r e s i d e  t h e r e ,  a d j u d i c a t i n g  "more s e r i o u s  
c a s e s "  b o th  a t  Lagos and th e  Gold C o a s t .  At S i e r r a  Leone and th e  
' Gambia, t h i s  would  be p e r fo rm e d  by th e  C h i e f  J u s t i c e .  ^
The p r o p o s a l s  o u t l i n e d  by E l l i o t  and B l a c k a l l  h ad  t h e  v i r t u e  
o f  economy: t h e  j u d i c i a l  e s t a b l i s h m e n t s  a t  th e  Gambia and  th e  Gold 
C o a s t  would  be r e d u c e d  from  t h r e e  -  a  C h i e f  J u s t i c e ,  a  M a g i s t r a t e  
and  a  Q u e e n 's  A dvocate  -  t o  t h e  one R e s i d e n t  M a g i s t r a t e ,  w h i le  a t  
Lagos i t  would  rem a in  th e  same -  a  ju d g e  o f  th e  Supreme C o u r t  would 
be a d d ed , b u t  th e  R e s id e n t  M a g i s t r a t e  w ould  r e p l a c e  th e  C h ie f  M ag is­
t r a t e  and th e  S t i p e n d i a r y  M a g i s t r a t e .  Both  E l l i o t  and  B l a c k a l l  
th o u g h t  t h a t  a  s u p e r i o r  ju d g e  would be n e c e s s a r y  f o r  Lagos i f  t h e  
i s l a n d  were t o  become a  g r e a t  c o m m erc ia l  c e n t r e ,  b u t  t h e y  c o n f e s s e d  
t h a t  a  l a c k  o f  e x p e r i e n c e  d id  n o t  e n a b le  them t o  ju d g e  a c c u r a t e l y  
\ t h a t  p l a c e ’s  n e e d s .  For h i s  p a r t ,  t h e  S e c r e t a r y  o f  S t a t e ,  Edward 
C a r d w e l l ,  who had  b een  a  member o f  th e  P a r l i a m e n t a r y  S e l e c t  Com m ittee 
. o f  1 8 6 5 , lo o k e d  w i th  f a v o u r  on any scheme t h a t  r e d u c e d  e x p e n d i tu r e  
i n  West A f r i c a .  He, t h e r e f o r e ,  a p p ro v e d  th e  e s s e n t i a l  c h a r a c t e r ­
i s t i c s  o f  th e  p l a n ,  i n c l u d i n g  th e  p ro p o s e d  c i r c u i t  sy s te m  o f  ju d g e s
1-  C .P . Number 6 o f  1866, Memorandum by T .F .  E l l i o t  and  M ajor S.W.
B l a c k a l l ,  CO 8 7 9 /2 .
2 -  I b i d .
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p e r i o d i c a l l y  v i s i t i n g  th e  Gold C oast and  th e  Gambia; b u t  i t  was
l e f t  t o  B l a c k a l l ,  who had  r e t u r n e d  to  S i e r r a  L eone, t o  s u b m it  f o r
C o l o n ia l  O f f i c e  a p p ro v a l  th e  d e t a i l s  cf t h e  scheme and  th e  m ea su re s
1
n e e d e d  to  im p lem en t i t .
On a r r i v a l  i n  F re e to w n ,  and e a g e r  t o  p l e a s e  i n  h i s  new c a p a c i t y ,  
B l a c k a l l  h a s t i l y  fram ed  a  more c o n c r e t e  o u t l i n e  f o r  t h e  i n t e g r a t i o n  
o f  t h e  f o u r  West A f r i c a n  j u d i c i a r i e s .  Only a  s l i g h t  a l t e r a t i o n  was 
made t o  t h e  e a r l i e r  j o i n t  p r o p o s a l .  The f o u r  j u d i c i a l  sy s te m s  w ould  
s t i l l  come w i t h i n  th e  s t r u c t u r e  o f  one Supreme C o u r t ,  b u t  th e  c o u r t
/ would  now c o n s i s t  o f  t h r e e  ju d g e s ,  a  C h ie f  J u s t i c e  and  two P u isn e
J u d g e s ,  one o f  th e  l a t t e r  r e s i d i n g  a t  L ag o s .  Each o f  th e  t h r e e  
" d e p e n d e n c ie s ” would have  a  R e s id e n t  M a g i s t r a t e ,  who w ould  be a l lo w e d  
t o  d e f i n e  th e  l i m i t s  o f  h i s  own j u r i s d i c t i o n  i n  a c c o rd a n c e  w i th  th e  
i n d i v i d u a l  s i t u a t i o n .  R e g u la r  c i r c u i t s  w ould  be e s t a b l i s h e d ,  p r e ­
s i d e d  o v e r  by a  ju dge  o f  t h e  Supreme C o u r t ,  who Would have  j u r i s ­
d i c t i o n  i n  a l l  c a u s e s  n o t  t r i a b l e  by R e s i d e n t  M a g i s t r a t e s .  C i r c u i t
ju d g e s  w ould  a l s o  a c t  a s  a  C o u r t  o f  A p p ea l  from  th e  d e c i s i o n s  o f  
m a g i s t r a t e s ,  and th e  " F u l l  C o u r t"  o f  t h r e e  s u p e r i o r  ju d g e s  would 
c o n s t i t u t e  an a p p e a l s  c o u r t  from th e  d e c i s i o n s  o f  any  one ju d g e .
L a s t l y ,  a p p e a l s  from  th e  F u l l  C o u r t  w ould  l i e  t o  th e  P r iv y  C o u n c i l  
2i n  E n g la n d .
B la c k a l l  1 s  h a s t i l y  penned scheme f a i l e d  to  tak e  account o f  th e  c o n -
1- C a rd w e l l  t o  B l a c k a l l ,  23 Feb . 18 6 6 , CO 2 6 8 /3 0 .
2 -  B l a c k a l l  t o  C a rd w e l l ,  20 A pr. 1866, CO 167/287*
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ditions in which it would have to operate. The great distances 
that separated the individual settlements from each other, as well 
as from Sierra Leone, rendered impracticable a plan which on paper 
had the virtues of economy and efficiency. Judges moving back and 
forth along the coast, and dependent on an irregular mail-steamer 
service, would have spent almost as much time travelling as in the 
performance of their judicial duties. Similarly, the uncertainty 
of life in West Africa and the difficulty of keeping witnesses to­
gether for any length of time would have precluded any circuit sys­
tem on even a semi-annual basis. And thirdly, there would have been 
a growing resentment on the part of the inhabitants of the three 
dependencies if their interests and the settlements were to suffer 
while awaiting the arrival of a judge from Sierra Leone.
Most of these objections were brought to Blackall's attention
*
by his Chief Justice, John Carr, who was alive to the difficulties
1
iof such a plan which it would have fallen to him to implement. It
I
|did not take very long for Carr to convince Blackall, who would ul- 
timately be responsible, that these objections were formidable. 
Within a month of his arrival in Sierra Leone, Blackall retracted 
his original proposals in favour of a less radical scheme, conceived 
by Carr, which was a complete volte face from the idea of judicial 
j integration. In effect, Carr’s scheme would allow each settlement
1 -  Carr to Blackall, 16 Apr. 1866, in Blackall to Cardwell, 19 May 
1866, CO 2 6 7 /2 8 7 .
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t o  r e t a i n  i t s  o r i g i n a l  j u r i s d i c t i o n  i n  a l l  c i v i l  and c r i m i n a l  
m a t t e r s .  Some c h e c k  on t h e  power o f  l o c a l  m a g i s t r a t e s  w ould  be 
p r o v i d e d :  e v id e n c e  i n  t h e i r  c o u r t s  w ould  be ta k e n  down i n  w r i t i n g ,  
and  a p p e a l  w ould  be a l lo w e d  i n  a l l  c a s e s  t o  a  ju d g e  o f  th e  S i e r r a
"i
Leone Supreme C o u r t ,  who would v i s i t  e a c h  s e t t l e m e n t  tw ic e  a  y e a r .
Some f e a t u r e  o f  th e  i d e a  f o r  a  common West A f r i c a n  j u d i c i a r y  
w ould  have  been  r e t a i n e d  by th e  p r o v i s i o n  f o r  c i r c u i t  a p p e a l s ;  b u t  
even  t h i s  was n o t  im p le m e n te d .  As was i t s  w on t,  t h e  C o l o n ia l  O f f ic e  
a g re e d  t o  t h o s e  p r o p o s a l s  t h a t  d e c r e a s e d  c o l o n i a l  e x p e n d i tu r e  and 
opposed  th o s e  w hich  added  t o  i t ,  even  th o u g h  th e  i n c r e a s e d  exp en se  
was n e c e s s a r y  t o  e f f e c t  any  m e a n in g fu l  im p ro v em en t.  In  t h i s  i n s t a n c e ,  
C a r r ' s  s u g g e s t i o n s  t o  l i m i t  th e  S i e r r a  Leone Supreme C o u r t  t o  a  
C h ie f  J u s t i c e  and  an A s s i s t a n t  J u d g e ,  an d  t o  m a i n t a i n  th e  j u r i s d i c ­
t i o n  o f  R e s id e n t  M a g i s t r a t e s  i n  a l l  c a u s e s ,  w ere  a p p ro v e d .  S a l a r i e s  
f o r  p r o f e s s i o n a l  men r a n  h i g h ,  and  th e  e x p en se  o f  a  c i r c u i t  c o u r t  
sy s te m  w ould have  been  c o n s i d e r a b l e .  S t i l l  i f  some im provem ent were 
t o  be made i n  th e  j u d i c i a l  sy s te m s  o f  West A f r i c a ,  some form  o f  c e n ­
t r a l  c o n t r o l  was n e e d e d .  N e v e r t h e l e s s ,  t h i s  was n o t  p r o v i d e d ,  n o r  
i n  f a c t  w ere  c i r c u i t  a p p e a l s ,  which even  C a r r  had  th o u g h t  e s s e n t i a l
i f  l o c a l  m a g i s t r a t e s  m a in t a in e d  t h e i r  com p e tence  i n  a l l  c i v i l  and
2 . \ c r i m i n a l  c a u s e s .  As a  r e s u l t ,  th e  a t t e m p t  t o  i n t e g r a t e  th e  j u d i c i a l j
1 -  I b i d .
2 -  The f o l lo w in g  l e g a l  i n s t r u m e n t s  e s t a b l i s h e d  th e  j u d i c i a l  sy s te m s  o f  
th e  West A f r i c a n  s e t t l e m e n t s :  o r d in a n c e  4 o f  16 N ov .1866 , CO 2 6 9 /2 ,  
w hich amended th e  c o n s t i t u t i o n  o f  th e  Supreme C o u r t  o f  S i e r r a  L eone; 
o rd in a n c e  7 o f  1 Dec. 1866, CO 1 4 8 /1 ,  w hich  e s t a b l i s h e d  th e  C o u r t  o f  
C i v i l  and  C r im in a l  J u s t i c e  i n  Lagos -  a  d u p l i c a t e  o r d in a n c e  to  th o s e  
t h a t  e s t a b l i s h e d  s i m i l a r  c o u r t s  i n  th e  Gambia and th e  Gold C o a s t ;
O rder i n  C o u n c i l  o f  26  Feb . 1 8 6 7 , PC 2 / 2 6 ^ ,  3 4 3 -4 7 ,  w h ich  e s t a b l i ­
sh e d  th e  West A f r i c a n  C o u r t  o f  A p p e a l .
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sy s te m s  o f  t h e  West A f r i c a n  s e t t l e m e n t s  f a i l e d .  Each s e t t l e m e n t  ]i
i
r e t a i n e d  o r i g i n a l  j u r i s d i c t i o n  over  a l l  c a u s e s .  Only S i e r r a  Leone, 
r e t a i n e d  a  "Supreme C o u r t " ,  t h e  " h i g h  c o u r t s "  o f  t h e  t h r e e  depe
f o r  a l l  i n t e n t s  and p u r p o s e s ,  t h e  d i s t i n c t i o n  b e tw een  th e  two was 
p u r e l y  n o m in a l .
The c o n t r o v e r s y  o v e r  j u d i c i a l  i n t e g r a t i o n  d i d  p r o d u c e  one i n ­
n o v a t i o n .  I n  1867  a  West A f r i c a n  C o u r t  o f  A ppea l  was e s t a b l i s h e d  
t o  h e a r  a p p e a l s  from th e  C o u r t s  o f  C i v i l  and  C r i m i n a l  J u s t i c e  i n  
c i v i l  c a u s e s  where  t h e  v a l u e  o f  th e  c l a i m  e x c e e d e d  £ 5 0 .  The c o u r t ,  
c o n s i s t i n g  o f  t h e  two ju d g e s  o f  t h e  S i e r r a  Leone Supreme C o u r t ,  s a t  
a t  F re e to w n .  I t s  d e c i s i o n s  had  t o  be u nan im o us ;  i n  c a s e  o f  a  d i v i s ­
i o n  o f  o p i n i o n ,  t h e  a p p e a l e d  d e c i s i o n  was c o n f i r m e d .  F u r t h e r  a p p e a l  
c o u l d  be made from t h i s  c o u r t  t o  t h e  P r i v y  C o u n c i l  i n  E n g la n d .  But  
even  t h i s  m easu re  b r o u g h t  no im m ed ia te  r e s u l t s .  I t  was n o t  u n t i l  
June  1869  -  o v e r  two y e a r s  l a t e r  -  t h a t  r u l e s  f o r  a p p e a l  t o  th e  
c o u r t  were  f ram ed  and  a  s c h e d u l e  o f  f e e s  t o  be p a i d  drawn u p .  Even 
t h e n  t h e  d i f f i c u l t i e s  and e x p en se  t h a t  a p p e a l  t o  S i e r r a  Leone en ­
t a i l e d  m i t i g a t e d  t h e  c o u r t fs  u s e f u l n e s s ;  i n d e e d ,  by 1871 o n ly  one
1
a p p e a l  had  been  b r o u g h t  b e f o r e  t h e  c o u r t .
The c o u r t  c o n t i n u e d  t o  e x i s t  -  though  r a r e l y  u s e d  -  u n t i l  1877* 
O c c a s i o n a l l y ,  s u g g e s t i o n s  t o  amend t h i s  u n s a t i s f a c t o r y  method o f  
a p p e a l  were  made. On one o c c a s i o n  Kennedy a t t e m p t e d  t o  r e v i v e  t h e
e n c i e s  now b e i n g  s t y l e d  C o u r t s  o f  C i v i l  and  C r i m i n a l  J u s t i c e .
1 -  R u les  f o r  A ppea l  and S c h e d u le  o f  F e e s ,  i n  Kennedy t o  G r a n v i l l e ,  
1 June  1869,  CO 2 6 7 /3 0 1 ;  Kennedy t o  K im b e r le y ,  19 O c t .  1871,  CO 
267/ 312 .
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i d e a  o f  c i r c u i t  a p p e a l s ;  and  i n  1 8 7 3 , Lagos m e r c h a n t s  u r g e d  t h a t  
a p p e a l s  s h o u l d  b y p a s s  t h e  c o u r t  a t  F re e to w n  and l i e  d i r e c t  t o  t h e  
P r i v y  C o u n c i l*  The l a t t e r  was c o u n te n a n c e d  by t h e  C o l o n i a l  O f f i c e  
b u t  was u n a c c e p t a b l e  t o  t h e  P r i v y  C o u n c i l ,  who c o u l d  f i n d  no p r e -  
c e d e n t  f o r  su c h  a  p r o c e d u r e *  The West A f r i c a n  C o u r t  o f  A ppeal  was 
r e s u r r e c t e d  i n  1928; by t h e n ,  h o w ever ,  c o n d i t i o n s  were  no l o n g e r  
o p p o r t u n e ,  and  t h e  c o u r t  c o u l d  n o t  s u r v i v e  t h e  e r a  o f  i n d e p e n d e n c e  
some t h i r t y  y e a r s  l a t e r .
The o p p o r t u n i t y  t o  i n t e g r a t e  t h e  j u d i c i a l  s y s t e m s  o f  West 
A f r i c a  was a l l o w e d  t o  s l i p  b y ,  and t h e  p o s s i b i l i t i e s  t h a t  a  common 
l e g a l  s y s t e m  h e l d  f o r  t h e  f u t u r e  d ev e lo p m e n t  o f  t h e  f o u r  West A f r i ­
can  s e t t l e m e n t s  w e re ,  t h e r e f o r e ,  n e v e r  r e a l i s e d .  Bound by t h e  d i c ­
t a t e s  o f  t h e  P a r l i a m e n t a r y  S e l e c t  Committee  o f  1 8 6 5 , t h e  C o l o n i a l  
O f f i c e  would  n o t  i n c u r  t h e  a d d i t i o n a l  e x p e n s e s  t h a t  su c h  a  m easure  
would g i v e  r i s e  t o ,  and t h e  a u t h o r i t i e s  a t  S i e r r a  L eone ,  i n  p a r t i c ­
u l a r  B l a c k a l l  and  C a r r ,  were e q u a l l y  u n w i l l i n g  t o  a c c e p t  r e s p o n s i b i ­
l i t i e s  w i t h o u t  ample a s s u r a n c e  t h a t  t h e y  were m an ag eab le  and would 
be s u c c e s s f u l .  The r e s u l t  was a  g r e a t  d e a l  o f  c o r r e s p o n d e n c e  b e ­
tween E n g la n d  and West A f r i c a  w i t h  o n ly  a  s l i g h t  a l t e r a t i o n  i n  t h e  
e x i s t i n g  s y s t e m s .  No change  had  any l a s t i n g  e f f e c t ,  and i n d i v i d u a l  
c o l o n i a l  g o v e r n m e n t s c o n t i n u e d  t h e i r  d i f f e r e n t  a p p r o a c h e s  t o  t h e  a d ­
m i n i s t r a t i o n  o f  j u s t i c e  i n  t h e  l i g h t  o f  l o c a l  and im m e d ia te  n e e d s .
As a c o n se q u e n c e  o f  t h e  a t t e m p t  t o  combine t h e  f o u r  West A f r i c a n
1-  Kennedy t o  G r a n v i l l e ,  30 A pr .  1 8 6 9 , and e n c l o s u r e s ,  CO 2 6 7 /3 0 0 ;
B e r k e l e y  t o  K im b e r l e y ,  31 Pec* 1 8 7 3 * and  e n c l o s u r e s ,  CO 2 6 7 /3 2 2 ;
m in u te  by H o l l a n d ,  21 J a n .  187^ ,  on I b i d . ;  Reeve t o  H o l l a n d ,  6
Feb.  1 8 7 4 , CO 2 6 7 /3 2 7 .    ’
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j u d i c i a l  s y s t e m s ,  t h e  h i g h  c o u r t  o f  Lagos was s t y l e d  t h e  C o u r t  o f  
C i v i l  and C r i m i n a l  J u s t i c e .  The c o u r t  had  j u r i s d i c t i o n  i n  a l l  c i v i l  
and c r i m i n a l  m a t t e r s  a r i s i n g  i n  t h e  s e t t l e m e n t ,  w i t h  a  C h i e f  Magis­
t r a t e  a s  i t s  P r e s i d e n t .  The c o u r t  r e t a i n e d  i t s  j u r i s d i c t i o n  i n  
m a t t e r s  o f  p r o b a t e ,  and a l t h o u g h  no p r o v i s i o n  was made f o r  t h e  
c o u r t ' s  j u r i s d i c t i o n  i n  b a n k r u p t c y  o r  e q u i t y ,  n o r  was t h e r e  any 
r e f e r e n c e  t o  t h e  h i g h  c o u r t s  o f  E n g la n d ,  t h i s  j u r i s d i c t i o n  and com­
p e t e n c e  had  been  a  f e a t u r e  o f  fo rm e r  c o u r t  c o n s t i t u t i o n s ,  and r e m a in -  
ed  e f f e c t i v e .  The employment o f  a s s e s s o r s  was d i s c o n t i n u e d .  In  c i ­
v i l  c a u s e s  now, t h e  C h i e f  M a g i s t r a t e  s a t  a l o n e ,  d e t e r m i n i n g  q u e s t i o n s  
o f  b o th  l aw  and f a c t .  I n  a c t i o n s  i n v o l v i n g  more t h a n  £ 5 0 ,  th e  e v i ­
dence  had  t o  be t a k e n  down i n  w r i t i n g  by th e  c l e r k  o f  c o u r t ,  and i n  
s u i t s  i n v o l v i n g  l e s s e r  a m o u n t s ,  t h e  c o u r t  c o u l d  p e r m i t  t h i s  p r o c e d ­
u r e  upon a p p l i c a t i o n  by e i t h e r  p a r t y .  I n  c r i m i n a l  c a s e s  q u e s t i o n s  
o f  f a c t  were  now d e c i d e d  by a j u r y  o f  from, s i x  t o  t w e lv e  men. No 
p r o v i s i o n  f o r  how t h e  j u r y  would  r e a c h  a  d e c i s i o n  i s  c o n t a i n e d  i n  
t h e  o r d i n a n c e ,  b u t  i t  seems u n l i k e l y  t h a t  u n a n i m i t y  was r e q u i r e d  i n  
any  b u t  c a p i t a l  c a s e s .  T here  was no a p p e a l  f rom t h e  c o u r t ' s  d e c i s ­
i o n s  i n  c r i m i n a l  c a s e s ,  b u t  s e n t e n c e s  o f  d e a t h ,  t r a n s p o r t a t i o n ,  b a n ­
i s h m e n t  and  p e n a l  s e r v i t u d e  f o r  more t h a n  tw e lv e  m onths  had  f i r s t  
t o  be r e v i e w e d  by  t h e  A d m i n i s t r a t o r  b e f o r e  t h e  s e n t e n c e  c o u l d  be 
c a r r i e d  o u t .
1 -  O rd inance  7 o f  1 Dec. 18 6 6 , CO 1 4 8 / 1 ; S e c t i o n  12 o f  I b i d .
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The e s t a b l i s h m e n t  o f  t h e  C o u r t  o f  C i v i l  and C r i m i n a l  J u s t i c e  
was s u p p o s e d  t o  have  ended  t h e  d i v i s i o n  o f  c i v i l  j u r i s d i c t i o n  i n  
L ag os .  The P e t t y  Debt C o u r t ,  whose e s t a b l i s h m e n t  t h e  C o l o n i a l  
O f f i c e  had  n e v e r  c o n f i r m e d ,  a c c o r d i n g l y  c e a s e d  t o  f u n c t i o n  a f t e r  
1 8 6 6 ; b u t  i n  i t s  p l a c e  e v o lv e d  a  q u a s i - l e g a l  method o f  s e t t l i n g  t h e  
numerous m in o r  c i v i l  d i s p u t e s  t h a t  o t h e r w i s e  would h a v e  i n u n d a t e d  
t h e  h i g h  c o u r t .  Prom 1867, t h e  Lagos P o l i c e  M a g i s t r a t e  C o u r t ,  i n  
a d d i t i o n  t o  i t s  no rm a l  r o l e  a s  a  c o u r t  o f  summary j u s t i c e ,  a p p e a r s '  
t o  have f u n c t i o n e d  a s  a  p e t t y  d e b t  c o u r t .  T here  i s  no l e g a l  i n s t r u ­
ment e s t a b l i s h i n g  t h i s  p r o c e d u r e ,  and i t  i s  d o u b t f u l  t h a t  t h e  Colon- .*  
i a l  O f f i c e  knew o f  i t  a t  t h e  t im e ;  b u t  from t h e  e v id e n c e  o f  f e e s  *i
j
c o l l e c t e d  by t h e  P o l i c e  M a g i s t r a t e  C o u r t ,  t h e r e  seems l i t t l e  doub t  f
1
b u t  t h a t  t h e  c o u r t  f u n c t i o n e d  i n  t h i s  c i v i l  c a p a c i t y .
That  t h e  P o l i c e  M a g i s t r a t e  C o u r t  d i d  f u n c t i o n  i n  c i v i l  m a t t e r s  
i s  b o rn e  o u t  s t i l l  f u r t h e r  by t h e  p r o v i s i o n s  o f  t h e  o r d i n a n c e  e s t a b -
1-  A f t e r  1 8 6 7 * t h e r e  i s  a  s h a r p  i n c r e a s e  i n  t h e  amount o f  f e e s  p a i d  
t o  th e  c o u r t  from j u s t  o v e r  £ 1 0 0  i n  t h a t  y e a r  t o  w e l l  o v e r  £ 3 0 0  
i n  1869  and  1 8 7 0 . But th o u g h  t h i s  c o r r e s p o n d s  r o u g h ly  t o  th e  r i s e  
i n  th e  number o f  p e t t y  c r im e s  and th e  amount o f  f i n e s  i n f l i c t e d  by 
th e  c o u r t ,  i n  1871 f e e s  i n  th e  P o l i c e  M a g i s t r a t e  C o u r t  d e c r e a s e d  
t o  u n d e r  £ 1 0 0 , d e s p i t e  a  c o n t in u e d  r i s e  i n  b o th  c r im e  and c o u r t  
re v e n u e  from  f i n e s .  The f a c t  t h a t  t h i s  d e c r e a s e  i n  c o u r t  re v e n u e  
i n  1871  c o i n c i d e s  w i th  th e  e s t a b l i s h m e n t  i n  A ugust 1870  o f  a  
C o u r t  o f  R e q u e s t s ,  w hich  h ad  j u r i s d i c t i o n  i n  c i v i l  m a t t e r s  up t o  
th e  v a lu e  o f  £ 5 0 ,  i n d i c a t e s  t h e  e x t r a - l e g a l  f u n c t i o n s  o f  th e  P o l ­
i c e  M a g i s t r a t e  C o u r t  a f t e r  1 8 6 7 . F i g u r e s  from  B lue Books f o r  
1 8 6 7 -7 1 1 T,F i n e s ,  F ees  and  F o r f e i t u r e s  o f  C o u r t s ” , CO 1 5 1 /5 -9*
l i s h i n g  t h e  C o u r t  o f  R e q u e s t s  i n  1 8 7 0 . U n l ik e  t h e  fo r m e r  P e t t y  
Debt C o u r t ,  t h e  C o u r t  o f  R e q u e s t s  was p r e s i d e d  o v e r  by t h e  P o l i c e  
M a g i s t r a t e  o f  Lagos and was a  c o u r t  o f  summary j u r i s d i c t i o n *  What 
seems t o  have  b een  done ,  t h e r e f o r e ,  was t o  f o r m a l i s e  an  e x i s t i n g ,  
though  i l l e g a l ,  p r o c e d u r e ,  one t h a t  c o u l d  be a p p r e c i a t e d  f o r  i t s  
economy by t h e  C o l o n i a l  O f f i c e .  O the r  f e a t u r e s  o f  t h e  c o u r t  a l s o  
e m p h a s i s e d  i t s  r e a s o n a b l e n e s s .  In  c a u s e s  e x c e e d i n g  £5* t h e  P o l i c e  
M a g i s t r a t e  would  s i t  w i t h  a t  l e a s t  one ( u n p a i d )  C o m m iss io n e r ,  a p p ­
o i n t e d  t o  t h e  c o u r t  f o r  a  t e r m  o f  one y e a r ,  b u t  s e r v i n g  a t  t h e  Ad­
m i n i s t r a t o r ’s  p l e a s u r e .  D e c i s i o n s  were  r e a c h e d  by a  m a j o r i t y  v o t e .  
In  c a s e s  when t h e  c o u r t ' s  o p i n i o n  was e q u a l l y  d i v i d e d ,  t h e  P o l i c e  
M a g i s t r a t e  had  a  c a s t i n g  v o t e .
In  a d d i t i o n ,  t h e  c o u r t  was c o m p e te n t  t o  d e t e r m i n e  c l a i m s  o f  
up t o  £ 5 0 .  I t  had  no j u r i s d i c t i o n  i n  m a t t e r s  r e l a t i n g  t o  l a n d  o r  
i n  s u i t s  f o r  a s s a u l t  and b a t t e r y ,  l i b e l ,  s l a n d e r  o r  t r e s p a s s .  In  
o r d e r  t o  f a c i l i t a t e  b u s i n e s s  i n  t h e  c o u r t ,  e v id e n c e  o f  a  l e s s e r  
k i n d  c o u l d  be a d m i t t e d  t h a n  c o u l d  be i n  t h e  C o u r t  o f  C i v i l  and Cr im ­
i n a l  J u s t i c e ;  n o t a b l y ,  m a g i s t r a t e s  c o u l d  examine e i t h e r  p a r t y  t o  a  
s u i t  o r  w i t n e s s e s  who were a b o u t  t o  l e a v e  t h e  s e t t l e m e n t  a t  a  t im e  
p r i o r  t o  t h e  h e a r i n g ,  and t h i s  e v id e n c e  h e l d  good i n  c o u r t .  The 
c o u r t  was empowered t o  e x e c u t e  i t s  ju d g e m e n ts  and  c o u l d  o r d e r  up 
t o  tw e lv e  m onths  im p r i s o n m e n t  f o r  n o n - c o m p l ia n c e  w i t h  i t s  d e c i s i o n s .
1 -  O rd inance  7 o f  17 Aug. 1 8 7 0 , CO 1 4 8 / 1 .  C o m m iss io ne rs  i n  t h e  C o u r t  
o f  R e q u e s t s  p e r f o r m e d  t h e  same f u n c t i o n  a s  a s s e s s o r s  had  i n  t h e  
e a r l i e r  c o u r t s .  O r i g i n a l l y ,  t h e  l i s t  from which  c o m m is s io n e r s  were 
drawn was r e s t r i c t e d  t o  A f r i c a n s  -  S i e r r a  Leoneans  f o r  th e  most  
p a r t .  G lo v e r  d e l e t e d  t h i s  r e s t r i c t i o n  i n  1 8 7 1 . S e e ,  K o p y t o f f ,
A P r e f a c e  t o  Modern N i g e r i a , 211 .
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A ppea l  c o u l d  be made i n  c a s e s  i n v o l v i n g  £3 o r  more t o  t h e  C o u r t  o f  
,. C i v i l  and C r i m i n a l  J u s t i c e ,  whose d e c i s i o n s  were  t h e n  f i n a l .  Only
Sone o t h e r  p r o v i s i o n  n e e d  be m e n t io n e d .  T h i s  l i m i t e d  t h e  employment
\
o f  c o u n s e l s  o r  a t t o r n e y s  i n  t h e  c o u r t  t o  c a s e s  i n  w hich  b o th  p a r t i e s  
c o n s e n t e d  t o  t h e i r  a p p e a r a n c e .  Even t h e n  c o u n s e l  c o u l d  o n ly  a c t  
w i t h o u t  f e e  o r  r e w a r d  f o r  h i s  s e r v i c e s ,  and a l t h o u g h  he c o u l d  e x -
1amine w i t n e s s e s ,  he was n o t  a l l o w e d  t o  a d d r e s s  t h e  c o u r t  d i r e c t l y .
i
I n  c r i m i n a l  m a t t e r s ,  t h e  d i v i s i o n  o f  j u r i s d i c t i o n  be tw een  t h e  
h i g h  c o u r t  and  t h e  P o l i c e  M a g i s t r a t e  C o u r t  c o n t i n u e d .  From t h e  
a v a i l a b l e  e v i d e n c e ,  i t  seems l i k e l y  t h a t  u n t i l  1873 t h e  P o l i c e  Mag­
i s t r a t e  C o u r t  was c o m p e te n t  t o  i m p r i s o n  o f f e n d e r s  f o r  a t  l e a s t  s i x
months and p e r h a p s  a s  much a s  one y e a r .  A f t e r  1873» how ev er ,  t h e
2maximum t e r m  o f  im rp i so n m e n t  was l i m i t e d  t o  s i x  m o n th s .  The c o u r t * s  
j u r i s d i c t i o n  t o  f i n e  o f f e n d e r s  c a n n o t  be  d e t e r m i n e d  f rom  t h e  a v a i l ­
a b l e  e v i d e n c e ,  b u t  i t  d oes  n o t  a p p e a r  l i k e l y  t o  have  e x c e e d e d  t h e  
sum o f  £25* I n  f a c t ,  i n  most  c a s e s  f i n e s  c o u ld  n o t  have  been  more 
t h a n  n o m i n a l . ^  T hrou g ho u t  t h i s  p e r i o d ,  t h e  P o l i c e  M a g i s t r a t e  C o u r t  \ 
f u n c t i o n e d  w i t h o u t  a  l e g a l  c o n s t i t u t i o n  t o  g u i d e  i t ,  and  i t  a p p e a r s  Lj
I
t h a t  i t s  j u r i s d i c t i o n  was t h e  r e s u l t  o f  u s a g e  a s  d i c t a t e d  by th e  '
1 -  The r e s t r i c t i o n  o f  l a w y e r s  i n  t h e  c o u r t s  i s  d e a l t  w i t h  more f u l l y  
be low ,  C h a p te r  IV.
2 -  Blue Books f o r  1872 / 7 6 , "Gaol  S t a t i s t i c s " ,  CO 1 5 1 / 1 0 - 1 4 ;  R.D.
Mayne t o  t h e  A s s i s t a n t  S e c r e t a r y  o f  S t a t e ,  20 J u l y  1874,  CO 1 4 7 / 3 0 .
3 -  Comparing t h e  number o f  p e r s o n s  f i n e d  from 1872  t h r o u g h  1876  w i t h  
th e  t o t a l  amount o f  f i n e s  c o l l e c t e d  by th e  c o u r t  i n  t h e s e  y e a r s ,  
th e  a v e r a g e  f i n e  was j u s t  o v e r  1 4 s .  Blue  Books f o r  1872 / 7 8 , "Crim­
i n a l  S t a t i s t i c s " ,  and " F i n e s ,  Fees  and  F o r f e i t u r e s  o f  C o u r t s " ,
CO 131/ 10 - 1 4 .
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s e t t l e m e n t ’s  n e e d s .
Cfcily one f u r t h e r  c o u r t  was e s t a b l i s h e d  i n  Lagos b e f o r e  1 8 7 6 .
In  1872  a  p e t i t i o n  o f  d iv o r c e  was fo rw a rd e d  to  th e  G o v e r n o r - in -
2c h i e f  by  t h e  w i f e  o f  a  ’’r e c a p t i v e ” r e s i d e n t  o f  L ag o s .  P r i o r  t o  
t h i s  p e t i t i o n ,  t h e  n eed  f o r  f o r m a l i s i n g  p r o c e d u r e s  r e l a t i n g  to  m at­
r i m o n i a l  s e p a r a t i o n  and d iv o r c e  had  n o t  a r i s e n .  The c o l o n i a l  a u t h ­
o r i t i e s  a b s t a i n e d  from  i n t e r f e r e n c e  w i th  A f r i c a n  c u s to m a ry  p r a c ­
t i c e s  and t h e r e  had  been  no o c c a s io n  o f  C h r i s t i a n  d i v o r c e .  The d i ­
v o rc e  i n  q u e s t i o n  i n v o lv e d  a  man and woman o f  th e  C h r i s t i a n  f a i t h ,  
whose m a r r i a g e  had  b een  s o le m n is e d  a c c o r d i n g  t o  A n g l ic a n  r i t e s .  To
meet t h i s  n e e d ,  an o r d in a n c e  was p a s s e d  e s t a b l i s h i n g  a  C o u r t  f o r
3
D iv o rce  and  M a t r im o n ia l  C a u s e s .  The p r o v i s i o n s  o f  t h e  o rd in a n c e  
f o l lo w e d  t h o s e  f o r  d iv o r c e  i n  E n g la n d ,  b u t  th e y  a l s o  empowered th e  
c o u r t  t o  d i s s o l v e  C h r i s t i a n  m a r r i a g e s  s o le m n is e d  i n  any  o f  th e  West 
A f r i c a n  s e t t l e m e n t s ,  p r o v id e d  t h a t  one o f  th e  p a r t i e s  had  been  domi­
c i l e d  i n  a  s e t t l e m e n t  f o r  a t  l e a s t  two y e a r s  p r e v i o u s  t o  th e  m a r r ­
i a g e .  T h is  l a s t  p r o v i s i o n  was l a t e r  amended t o  a l l o w  o n ly  bona  f i d e  
r e s i d e n t s  o f  Lagos t o  b r i n g  t h e i r  s u i t s  b e f o r e  th e  c o u r t ,  a s  i t  was 
n o t  th o u g h t  ’’p r o p e r  t h a t  a  p e r s o n  r e s i d i n g  p e rm a n e n t ly  i n  S i e r r a  
Leone o r  t h e  Gambia s h o u ld  be a b le  t o  go Lagos and g e t  h i s  m a r r ia g e
1 -  T h is  i s  i m p l i e d  i n  a  l e t t e r  w r i t t e n  by th e  C h ie f  M a g i s t r a t e  o f  
L agos , R .D . Mayne, t o  th e  A s s i s t a n t  S e c r e t a r y  o f  S t a t e ,  20 J u l y
187^ ,  co  1V7/ 3 0 .
2 -  Pope H en n essey  t o  K im b e r le y ,  30 Nov. 1 8 7 2 , CO 1 ^ 7 /2 ^ .
3 -  O rd in an ce  2 o f  28 Jun e  1 8 7 2 , CO 1 ^ 8 /1 .
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1
d i s s o l v e d " • The D iv o rce  C o u r t  d id  n o t  o f t e n  s i t ,  p e rh a p s  f o r ­
t u n a t e l y ,  f o r  some f o u r  y e a r s  l a t e r  i t  was d i s c o v e r e d  t h a t  th e  com­
p o s i t i o n  o f  t h e  c o u r t  had  n o t  been  p r o v id e d  f o r  i n  th e  o r d in a n c e ,
2and  th e  c o u r t  c o u ld  n o t  t h e r e f o r e  l e g a l l y  be convened*
The e s t a b l i s h m e n t  o f  c o u r t s  d u r in g  th e  f i r s t  d ecad e  and  a h a l f  
o f  B r i t i s h  r u l e  was t h e r e f o r e  somewhat i r r e g u l a r .  A l th o u g h  th e  C o l­
o n i a l  O f f i c e  c o u ld  draw on a  trem en d o u s  ra n g e  o f  e x p e r i e n c e ,  from 
t h e  West A f r i c a n  c o a s t  t o  t h e  c o lo n y  o f  Hong Kong, no c o n c e r t e d  
e f f o r t  was made t o  p l a c e  th e  s e t t l e m e n t ' s  j u d i c i a l  sy s te m  on a  soun d  
f o o t i n g .  T h i s ,  i t  h a s  b een  s u g g e s t e d ,  was th e  r e s u l t  o f  t h e  C olon­
i a l  O f f i c e ' s  i n d i f f e r e n t  a t t i t u d e  t o  th e  f o r t u n e s  o f  th e  Lagos s e t t l e  
m ent and  t o  i t s  o v e r a l l  commitment i n  W est A f r i c a ,  r a t h e r  th a n  l e g a l  
p r i n c i p l e s  o r  j u d i c i a l  p r a c t i c e s .
P e rh a p s  t h e  m ost s e r i o u s  c o n se q u e n c e s  o f  t h i s  n e g l e c t f u l  a t t i ­
tu d e  sp ru n g  from  th e  p e r s i s t e n t  r e l u c t a n c e  o f  London t o  p r o v id e  p r o ­
f e s s i o n a l  men f o r  j u d i c i a l  p o s i t i o n s  a t  L ag o s . I t  was n o t  enough t o  
s e t  up a  r u d im e n ta r y  j u d i c i a l  sy s te m  and e x p e c t  i t  t o  f u n c t i o n  a d e ­
q u a t e l y  i n  th e  h a n d s  o f  w h a te v e r  m e rc h a n ts  o r m i l i t a r y  o f f i c e r s  
happened  t o  be a v a i l a b l e  on th e  s p o t .  Q u a l i f i e d  p e r s o n n e l  w ere
1 -  O rd in an ce  10 o f  7 J u l y  1873 , CO 1 4 8 /1 ;  K im b er ley  t o  Pope H ennessey  
27 J a n .  1873 , CO 1 4 7 /2 4 .
2 -  C halm ers  t o  F r e e l i n g ,  19 May 1877, i n  F r e e l i n g  t o  C a rn a rv o n ,  14 
S e p t .  1 8 7 7 , CO 9 8 /1 2 2 .  As f u r t h e r  p r o v i s i o n  had  b e en  made by th e n  
f o r  d e a l i n g  w i th  d iv o r c e  and  m a t r im o n ia l  c a u s e s ,  n o t h in g  was done 
c o n c e rn in g  th e  i l l e g a l  p r o c e e d i n g s .  T h e r e f o r e  a l l  m a t t e r s  d e c id e d  
by th e  c o u r t  u n t i l  th e n  were t e c h n i c a l l y  n u l l  and  v o i d ,  and a l l  
m a r r i a g e s  d i s s o l v e d  by i t  w ere  t e c h n i c a l l y  s t i l l  i n  f o r c e .
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needed to preside in the courts, to regulate their practices and 
procedures and to supervise the conduct of law enforcement agencies. 
\Yet throughout these years the number of untrained men functioningt^Jin j u d i c i a l  c a p a c i t i e s  f a r  e x c e e d e d  th o s e  w i th  l e g a l  b a c k g ro u n d s .
Of the seven men who acted as Chief Magistrate, only three were 
qualified barristers or solicitors. Of the four remaining, two
' i
were writing clerks - one an elderly insolvent underwriter from 
Lloyds - one (McCoskry) was a merchant and the last was the Comm­
ander of the West Indian garrison at Lagos. Of the settlement's 
Police (Stipendiary) Magistrates - fourteen in all - none had any
i
■ l e g a l  t r a i n i n g  w h a t e v e r : f o u r  w ere  m e r c h a n t s , s i x  were m i l i t a r y  
j o f f i c e r s ,  two w ere c o l o n i a l  s u r g e o n s ,  one was a  r e t i r e d  n a v a l  o f f i -
l 1
\cer, and one was the deputy Collector of Customs.
The n e e d  f o r  more q u a l i f i e d  l e g a l  p e r s o n n e l  was a p p a r e n t  from 
th e  f i r s t  y e a r s  o f  th e  s e t t l e m e n t ' s  h i s t o r y .  G ov ernor Freeman had 
s u g g e s te d  th e  a p p o in tm e n t  o f  a  Q u e e n 's  A dvocate  a s  e a r l y  a s  1863; 
b u t  a l th o u g h  he and  th e  l e g i s l a t i v e  c o u n c i l  c o n s i d e r e d  t h e  a p p o i n t ­
m ent o f  su c h  an o f f i c e r  i n d i s p e n s a b l e  f o r  t h e  p r o p e r  a d m i n i s t r a t i o n
2
of justice, the authorities in London did not act. In 1869  Admini­
strator Glover complained that for want of a legal officer to ad-
3
vise him revenue measures could not be enacted. And the following
i
—  r - r  r -
1 - Petition of 11 Mar. 1 8 7 5 , in Capper to Lowther, 6 Aug. 1 8 7 5 , CO 
14-7/31• In naming those who had served as the settlement's Chief 
Magistrate, the petitioners failed to include McCoskry and Lamb, 
Commander of the West Indian garrison, who acted in this capacity 
before Benjamin Way arrived in October 1 8 6 3 .
2 - Freeman to Newcastle, 16 Aug. 1 8 6 3 , CO 14-7/5*
3 - Glover to Kendall, 16 Nov. 1 8 6 9 , in Kendall to Granville, 26 Nov.
1 8 6 9 , co H 7 / 1 5 .
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y e a r ,  G o v e r n o r - i n - c h i e f  Kennedy a l s o  s u g g e s t e d  an i n c r e a s e  i n  th e  
s e t t l e m e n t s  l e g a l  e s t a b l i s h m e n t #  H is  n o v e l  i d e a  was t o  combine 
t h e  o f f i c e s  o f  Law A d v i s e r  t o  t h e  A d m i n i s t r a t o r  and P o l i c e  Magis­
t r a t e .  On n e i t h e r  o c c a s i o n ,  h o w ever ,  would  t h e  C o l o n i a l  O f f i c e
"I
a g r e e  t o  an a d d i t i o n a l  l e g a l  o f f i c e r .  Even a s  l a t e  a s  1 8 7 6 , a f t e r
Lagos had  b e en  i n c l u d e d  i n  t h e  Gold C o a s t  c o lo n y ,  t h e  n e ed  f o r  more
q u a l i f i e d  men r e m a in e d  a c c u t e .  At t h a t  t i m e ,  i t  was c o m p la in e d
t h a t  f o r  more t h a n  a  h a l f  y e a r  th e  c o lo n y  had been  l e f t  w i t h  o n ly
one l e g a l  o f f i c e r  who s e r v e d  a s  C h i e f  M a g i s t r a t e  a t  L ag o s ,  w h i l e  a
2laymen a c t e d  i n  t h i s  c a p a c i t y  a t  Cape C o a s t .
C o l o n i a l  O f f i c e  o b j e c t i o n s  to  a d d i t i o n a l  l e g a l  p e r s o n n e l  were 
p u r e l y  on t h e  g r o u n d s  o f  economy. A l th o u g h  c o n t e n d i n g  t h a t  m e a su re s  
su ch  a s  t h a t  p r o p o s e d  by Kennedy would  t e n d  nt o  weaken t h e  c o n f i ­
dence  o f  t h e  p e o p le  i n  t h e  A d m i n i s t r a t i o n  o f  Justice",*^ t h e  p o i n t  
a t  i s s u e  was n o t  t h e  l e g a l  o ne .  The C o l o n i a l  O f f i c e  was w e l l  aw are  
o f  t h e  p r o p e n s i t y  f o r  work t o  i n c r e a s e  i n  th e  same p r o p o r t i o n  a s  t h e  
e s t a b l i s h m e n t ,  and  t h a t  t h e  a p p o in tm e n t  o f  one o f f i c e r  to  do two j o b s  
c o u l d  o n ly  r e s u l t  i n  t h e  n e e d  f o r  y e t  a n o t h e r  o f f i c e r .  But t h i s  i s  
n o t  t o  s a y  t h a t  t h e s e  a rg u m e n ts  were c a p r i c i o u s .  With o n ly  a  v e r y  
l i m i t e d  amount o f  r e v e n u e  a v a i l a b l e  f o r  t h e  n e e d s  o f  t h e  e n t i r e
1 -  Kennedy t o  K im b e r le y ,  6 S e p t .  1 8 7 0 , CO 14-7/18; K im b er ley  t o  
Kennedy,  11 O c t .  187O, I b i d .
2 -  Lees  t o  C a r n a r v o n ,  10 Nov. 1 8 7 6 , CO 147/32*
3 -  K im b er ley  t o  Kennedy, 11 O c t .  1870 ,  CO 14-7/18 .
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s e t t l e m e n t ,  a  c h o ic e  h ad  t o  be made b e tw een  e s t a b l i s h m e n t  e x p e n se s  
and  n e c e s s a r y  p u b l i c  w o rk s ,  b e tw een  e f f i c i e n c y  i n  g o v e rn m e n t  on th e  
one h a n d ,  and  th e  im provem ent o f  c o n d i t i o n s  i n  th e  s e t t l e m e n t  on th e  
o t h e r .  A b a la n c e  h ad  t o  be s t r u c k  b e tw ee n  th e  tw o , and  i n  t h e s e  
e a r l y  y e a r s  o f  B r i t i s h  r u l e ,  t h i s  d i d  n o t  a l lo w  f o r  i n c r e a s e s  i n  
j u d i c i a l  p e r s o n n e l .
F o r  Lagos t h i s  m eant t h a t  th r o u g h o u t  t h i s  p e r i o d  t h e r e  was n e ­
v e r  more th a n  one l e g a l  o f f i c e r  w i th  a p r o f e s s i o n a l  b a c k g ro u n d  t o  
p e r fo rm  t h e  num erous d u t i e s  c o n n e c te d  w i t h  th e  s e t t l e m e n t ’s  c o u r t s .  
I n s t e a d  t h e s e  j o b s  had  t o  be p e r fo rm e d  by  n o n - p r o f e s s i o n a l  men, who 
/ th e m s e lv e s  w ere n o t  u n d e rw o rk e d .  Thomas^ Mayne. f o r  e x am p le ,  w h i le  
! a c t i n g  p r i m a r i l y  a s  S t i p e n d i a r y  M a g i s t r a t e ,  a l s o  a c t e d  a s  P r o c t o r  
I o f  th e  V ic e -A d m ir a l ty  C o u r t ,  C om m issioner o f  th e  S la v e  C o u r t ,  Land 
C o m m iss ion er ,  and  on o c c a s io n  p e r fo rm e d  th e  d u t i e s  o f  Commandant o f  
■ B adagry  and  C om m issioner o f  th e  E a s t e r n  D i s t r i c t .  A n o t  u n t y p i c a l  
' s i t u a t i o n  o c c u r r e d  i n  1871 : t h e  C h ie f  M a g i s t r a t e ,  B en jam in  Way, l e f t  
th e  s e t t l e m e n t  i n  M arch; th e  P o l i c e  M a g i s t r a t e  r e t u r n e d  t o  E ng land  
s i x  m onths l a t e r ;  t h e  D i s t r i c t  M a g i s t r a t e  was a b o a rd  t h e  c o l o n i a l  
s t e a m e r  "Eyo" i n  th e  W es te rn  D i s t r i c t ,  ’’p r o t e c t i n g  B r i t i s h  t r a d e  
and  t r a f f i c  on P o r to  Novo w a t e r s " ;  th e  Commandant o f  th e  E a s te r n  
D i s t r i c t  was a c t i n g  a s  C h ie f  M a g i s t r a t e ,  an A f r i c a n  c l e r k  p e r fo rm ­
in g  h i s  d u t i e s  a t  L e c k ie ;  and  t h e  a c t i n g  P o l i c e  M a g i s t r a t e ,  a  m er­
c h a n t ,  was a b o u t  t o  l e a v e  th e  s e t t l e m e n t .  Qf  th e  f i v e „ . j u d i c i a l
1 -  T. Mayne t o  G lo v e r ,  31 J a n .  1 8 6 7 , i n  B l a c k a l l  t o  Buckingham and  
C handos, 14 June  1 8 6 7 * CO 147/13*
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/
ip o s t s  i n  L a g o s ,  o n ly  th e  Commandant o f  t h e  W es te rn  D i s t r i c t ,  Thomas 
(T i c k e l ,  was a c t i n g  i n  h i s  a p p o in t e d  c a p a c i t y .
W ith o u t  q u a l i f i e d  l e g a l  o f f i c e r s  p r e s i d i n g  i n  t h e  c o u r t s ,  w e l l  
r e g u l a t e d  p r o c e d u r e s  s h o u ld  have been  i m p e r a t i v e .  In  th e  a b se n c e  
o f  r u l e s  t o  g o v e rn  c o u r t  p r a c t i c e s  and  p r o c e d u r e s  even  a w e l l  su p p ­
l i e d  j u d i c i a l  sy s te m  m ust assum e an  a r b i t r a r y  c h a r a c t e r .  R u le s  may 
be p r e s c r i b e d  by law  o r  r e c o g n i s e d  by c o n s t a n t  u s a g e .  In  L agos , 
h o w ev er ,  n e i t h e r  was th e  c a s e .  I t  c o u ld  h o t  have  b e en  e x p e c te d  
t h a t  i n  th e  s h o r t  p e r i o d  s i n c e  t h e  e s t a b l i s h m e n t  o f  t h e  f i r s t  c o u r t s  
i n  Lagos i n  1 8 6 3 , a  body o f  r u l e s  g o v e r n in g  c o u r t  p r o c e d u r e s  would 
have  assum ed th e  f o r c e  o f  la w . In  a  s e t t l e m e n t  c o n s i s t i n g  l a r g e l y  
o f  n o n -E u ro p e an  p e o p le ,  w i th  c o u r t s  p r e s i d e d  o v e r ,  f o r  th e  m ost p a r t ,  
by laym en , a  l e g a l  e n a c tm e n t  p r e s c r i b i n g  su c h  r u l e s  s h o u ld  have b e en  
o f  th e  u tm o s t  c o n c e rn  t o  b o th  t h e  Lagos a u t h o r i t i e s  and  th e  C o l o n i a l  
O f f i c e .  T h a t  t h i s  was n o t  t h e  c a s e  u n t i l  1870  was l a r g e l y  th e  r e ­
s u l t  o f  t h e  i n a t t e n t i o n  t o  d e t a i l  t h a t  c h a r a c t e r i s e d  t h e  f o r m a t io n  
o f  th e  e a r l y  c o u r t  sy s te m s  i n  L ago s .
The f a u l t  d id  n o t  l i e  w h o l ly  w i th  th e  a u t h o r i t i e s  i n  Lagos o r  
London, a l th o u g h  i t  c o u ld  r e a s o n a b l y  be e x p e c te d  t h a t  su c h  an o v e r ­
s i g h t  w ould  n o t  go u n d e t e c t e d .  The O r d e r - in - C o u n c i l  e s t a b l i s h i n g  
th e  West A f r i c a n  C o u r t  o f  A ppea l i n  1867  h a d  made i t  t h e  r e s p o n s i ­
b i l i t y  o f  th e  ju d g e s  o f  t h a t  c o u r t  t o  e n a c t  r u l e s  and  r e g u l a t i o n s
1 -  G lov er  t o  K ennedy, 16 Dec. 1 8 7 1 , i n  G lo v e r  t o  K im b e r le y ,  18 Dec. 
1 8 7 1 , CO 147 / 2 1 •
f o r  th e  t h r e e  C o u r ts  o f  C i v i l  and  C r im in a l  J u s t i c e .  The ju d g e s
a t  S i e r r a  L eo ne , h o w e v er ,  h a d  s t i l l  n o t  a c t e d  on t h i s  by 1 8 7 0 , and
C h ie f  J u s t i c e  G eorge F re n ch  d id  n o t  even  seem aw are  o f  t h i s  o b l i -
2g a t i o n  when i t  was b ro u g h t  t o  h i s  n o t i c e .  Owing t o  t h i s  n e g l i g e n c e ,
o n ly  t h e  Gambia o f  th e  t h r e e  West A f r i c a n  d e p e n d e n c ie s  had p a s s e d
an  O rder o f  P ro c e d u re  f o r  t h e i r  h ig h  c o u r t ,  o r  even  la w s  t o  r e g u l a t e
3th e  s e l e c t i o n  o f  j u r i e s ;  and  what o b t a i n e d  a t  b o th  Lagos and  th e  
Gold C o a s t  was a  c u r i o u s  m ix tu r e  o f  E n g l i s h  l e g a l  p r a c t i c e s  and e x ­
p e d ie n c y  a s  d i c t a t e d  by i n d i v i d u a l  c i r c u m s t a n c e s .
P ro c e d u re  i n  t h e  c o u r t s  a t  Lagos a p p e a re d  t o  f o l lo w  E n g l i s h  
p r a c t i c e s .  In  c i v i l  m a t t e r s ,  s u i t s  w ere  i n i t i a t e d  by a p p l i c a t i o n  
t o  th e  c o u r t  c l e r k  f o r  a  w r i t  o f  summons, w hich  was th e n  s ig n e d  by 
th e  C h ie f  M a g i s t r a t e  and  s e r v e d  by th e  b a i l i f f  o r  a  c o n s t a b l e  a t t ­
a c h e d  t o  t h e  c o u r t .  On a  l a t e r  d a t e ,  s p e c i f i e d  i n  t h e  summons, th e  
c a se  was th e n  b ro u g h t  b e f o r e  th e  c o u r t  f o r  t r i a l * The t r i a l  i t s e l f  
was a l s o  n o t  u n l i k e  i t s  E n g l i s h  e q u i v a l e n t ,  b u t  w i th  two s i g n i f i ­
c a n t  d i f f e r e n c e s :  f i r s t l y ,  t h e r e  was no j u r y  t o  d e c id e  t h e  f a c t u a l  
e v id e n c e  o f  th e  c a s e ;  and  s e c o n d ly ,  b e c a u s e  t h i s  ad d ed  to  th e  r e ­
s p o n s i b i l i t i e s  o f  t h e  j u d g e ,  i t  was u s u a l  f o r  b o th  p a r t i e s  t o  th e  
a c t i o n  t o  make sw orn s t a t e m e n t s  p r e v i o u s  t o  th e  c a l l i n g  o f  w i t n e s s e s ,
1 -  S e c t i o n  3 o f  O rder i n  C o u n c i l  o f  26 F e b . 1 8 6 7 , PC 2 / 2 6 3 , 3^3-^7*
2 -  F re n ch  to  Kennedy, 26 May 1 8 7 0 , i n  Kennedy t o  G r a n v i l l e ,  27 May 
187O, CO 1^ 7/ 1 8 .
3 -  M inute by B arrow , 18 A pr. 1 8 7 0 , on Kennedy t o  G r a n v i l l e ,  14 Mar. 
1870, CO 14-7/17.
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s o  t h a t  t h e  c o u r t  was f u l l y  aware o f  t h e  d i s p u t e d  i s s u e s  from th e  
o u t s e t . ^
W hile , o u tw a rd ly ,  p r o c e d u r e  i n  c i v i l  m a t t e r s  c o r r e s p o n d e d  w i th  
p r a c t i c e s  i n  E n g la n d ,  t h e  l i k e n e s s  en ded  h e r e .  From t h e  i n i t i a l  
a p p l i c a t i o n  f o r  a  w r i t  o f  summons, th r o u g h  th e  p r o c e s s  o f  s e r v i c e ,  
t o  th e  a p p e a ra n c e  o f  b o th  p a r t i e s  i n  c o u r t ,  t h e r e  w ere  no s e t  r u l e s  
t o  g u id e  c o u r t  o f f i c e r s .  What was f o l lo w e d  was l a r g e l y  th e  r e s u l t  
o f  th e  i n d i v i d u a l  p r a c t i c e s  o f  m a g i s t r a t e s ,  c l e r k s  and b a i l i f f s .
T here  was no u n i f o r m i t y  i n  th e  form  o f  w r i t s  u s e d ,  n o r  i n  th e  m ethod  
o f  t h e i r  e n d o rs e m e n t;  and i n  th e  a b se n c e  o f  p r e s c r i b e d  r u l e s ,  t h e  
s e r v i c e  o f  w r i t s  and  th e  o r d e r  o f  a p p e a ra n c e  o f  c a u s e s  b e f o r e  th e  
c o u r t  was a lm o s t  e n t i r e l y  a t  t h e  d i s c r e t i o n  o f  c o u r t  b a i l i f f s  and 
c l e r k s .
I n  c r i m i n a l  m a t t e r s  p r o c e d u re  a l s o  l a r g e l y  r e s e m b le d  p r a c t i c e s  
i n  E n g l i s h  c o u r t s .  In  t h e  a c t u a l  t r i a l ,  h o w ev er ,  t h e r e  w ere  i m p o r t ­
a n t  d i f f e r e n c e s .  B ecause  t h e r e  were no  q u a l i f i e d  b a r r i s t e r s  p r a c ­
t i s i n g  i n  t h e  c o u r t s  i n  t h e s e  e a r l y  y e a r s ,  t r i a l s  w ere c o n d u c te d  
w i th o u t  t h e  r i g o u r o u s  f o r m a l i t i e s  o f  t h o s e  i n  E n g la n d ,  th o u g h  s i m i ­
l a r  i n  m ost r e s p e c t s  to  t h o s e  c o n d u c te d  i n  t h e  o t h e r  s e t t l e m e n t s  
i n  West A f r i c a .  The d e fe n c e  -  n e a r l y  a lw ay s  c o n d u c te d  by th e  a c c ­
u s e d  h i m s e l f  -  would have  b e en  r u l e d  o u t  o f  o r d e r  i n  an  E n g l i s h  
c o u r t :  t e s t im o n y  on i t s  b e h a l f  was se ld om  p e r t i n e n t  t o  th e  c irc u m ­
s t a n c e s  o f  th e  c rim e  i n  q u e s t i o n ,  and  te n d e d  to  o b s c u re  th e  i s s u e s  
b e f o r e  th e  c o u r t ;  and  c r o s s  e x a m in a t io n  was more an a t t e m p t  t o  s h o u t
1 -  Mayne t o  th e  A s s i s t a n t  S e c r e t a r y  o f  S t a t e ,  20 J u l y  1874, CO 14-7/
3 0 .  A lth o u g h  Mayne d id  n o t  become C h ie f  M a g i s t r a t e  u n t i l  1 8 7 1 , t h i s  
p r o c e d u r e ,  a c c o r d i n g  to  h im , had  been  i n  u s e  w e l l  b e f o r e  h i s  a r r i v a l .
116
down t h e  w i t n e s s  t h a n  t o  r e f u t e  h i s  t e s t i m o n y  by i n t e r r o g a t i o n #  
F u r t h e r m o r e ,  w i t h o u t  c o u n s e l  f o r  d e f e n c e ,  t h e  r e s p o n s i b i l i t y  f o r  
a  t h o r o u g h  i n v e s t i g a t i o n  i n t o  t h e  f a c t s  o f  t h e  c r im e  i n  t h e  i n t e r ­
e s t s  o f  t h e  a c c u s e d  r e s t e d  w i t h  t h e  c o u r t .  In  p r e l i m i n a r y  h e a r i n g s ,  
a l l  i s s u e s ,  b o t h  f o r  and a g a i n s t  t h e  d e f e n d a n t ,  had  t o  be exam ined ,  
and a t  t h e  t r i a l  t h e  c o u r t  e n c o u r a g e d  and  a s s i s t e d  j u r o r s  t o  i n -
2t e r r o g a t e  w i t n e s s e s  a f t e r  g e n e r a l  e x a m i n a t i o n  had  b een  c o n c l u d e d .
The a b s e n c e  o f  r u l e s  o f  p r o c e d u r e  and q u a l i f i e d  p e r s o n n e l  i n  
t h e  c o u r t s  r e s u l t e d  i n  more t h a n  a  d i s r e g a r d  f o r  f o r m a l i t i e s .  In  
t h e  C o ur t  o f  C i v i l  and  C r i m i n a l  J u s t i c e ,  f o r  e x am p le ,  t h e r e  were a  
number o f  i r r e g u l a r i t i e s  i n  c a s e s  t h a t  were  t r i e d  b e f o r e  C h i e f  Mag-
■ i s t r a t e  Benjamin  Way.^ From t h e s e  c a s e s ,  i t  a p p e a r s  t h a t  Way c o n -
■ t i n u e d  t o  employ p r o s e c u t i o n  by i n d i c t m e n t ,  even th o u g h  t h i s  had  
been  a b o l i s h e d  by an e a r l i e r  o r d i n a n c e  and  was n o t  r e - e s t a b l i s h e d  
by t h e  c o u r t ’s  m ost  r e c e n t  c o n s t i t u t i o n .  The summoning o f  g r a n d
j j u r i e s  t o  hand  down in d ic tm e n ts ,  a l t h o u g h  i l l e g a l ,  was n o t  an  e s p e c ­
i a l l y  r e p u g n a n t  p r o c e d u r e ;  h ow ever ,  Way a l s o  r e g u l a r l y  f ram ed i n ­
d i c t m e n t s  f o r  h i s  own c o u r t ,  which meant  t h a t  a t  t im e s  t h e  C h i e f
M a g i s t r a t e  was a c t i n g  v i r t u a l l y  a s  p r o s e c u t o r  and ju d g e  i n  a  s i n g l e  
kc a s e .
1 -  A f a i r  example  o f  a  c r i m i n a l  t r i a l  a t  Lagos d u r i n g  t h i s  p e r i o d  
can  be fou n d  e n c l o s e d  i n  Kennedy t o  K im b e r l e y ,  9 Ju ne  1 8 7 1 , CO' 
14-7/20.
2 -  C halm ers  t o  CO, 13-Nov. 1 8 7 6 , i n  S t r a h a n  t o  CO, 22 Nov. 1 8 7 6 ,
co 9 6 /1 1 9 .
3 -  Way was C h i e f  M a g i s t r a t e  from 1863  t o  1 8 7 1 .
4 -  Kennedy t o  G r a n v i l l e ,  14- Mar. 1 8 7 0 , CO 14-7/17; Montague t o  Kenn­
edy ,  1 Dec.  1869  and  17 J a n .  1 8 7 0 , i n  I b i d .
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Way was f u r t h e r  g u i l t y  o f  r a t h e r  p o o r  judgem ent  a s  r e g a r d s  t h e  
o f f i c e r s  o f  h i s  c o u r t .  He had  g i v e n  t h e  r e s p o n s i b i l i t y  f o r  empan­
e l l i n g  j u r i e s  t o  t h e  c o u r t  c l e r k ,  S.  W i lk ey ,  w i t h o u t  any  law ,  r u l e  
o r  q u a l i f i c a t i o n  t o  g u i d e  h im .  W ith o u t  su c h  a  g u i d e ,  W ilkey  s e l e c ­
t e d  j u r o r s  a c c o r d i n g  t o  h i s  own i n c l i n a t i o n ,  and h a r d l y  i n  co n fo rm ­
i t y  w i t h  a c c e p t e d  p r a c t i c e s .  M oreover ,  Way had  a l l o w e d  h im,  w h i l e  
employed a s  c l e r k  o f  c o u r t  and i n t e r p r e t e r ,  t o  p r a c t i c e  a s  an a t t o r -  
n e y .  N o th in g  c o u ld  have  been  more d e s i g n e d  t o  sh a k e  c o n f i d e n c e  i n  
t h e  c o u r t ’s  p r o c e e d i n g s :  t h e  c l e r k  o f  c o u r t  summoning t h e  j u r y  w i t h ­
ou t  any  r u l e  g o v e r n i n g  t h e  p r o c e d u r e ,  and  a c t i n g  s i m u l t a n e o u s l y  a s  
c o u r t  c l e r k ,  i n t e r p r e t e r  a n d ,  p e r h a p s ,  a t t o r n e y  f o r  t h e  d e fe n c e  a s  
w e l l .
C h i e f  M a g i s t r a t e - W a y  was n o t  e n t i r e l y  c u l p a b l e -  He had  n o t  
been  empowered t o  make r u l e s  ’’t o u c h i n g  t h e  forms and  manner o f  p r o ­
c e e d i n g s  and t h e  p r a c t i c e s  and  p l e a d i n g s  i n  t h e  C o u r t  o f  C i v i l  and 
C r i m i n a l  J u s t i c e ” . As a  c o n s e q u e n c e ,  i t  was i l l e g a l  f o r  him t o  
summon a  g r a n d  j u r y ,  o r  f o r  t h a t  m a t t e r  even  a  p e t t y  j u r y .  T h i s  had  
b e en  th e  p r e r o g a t i v e  o f  t h e  ju d g e s  o f  t h e  West A f r i c a n  C o u r t  o f  
A p p e a l ,  who had  n e g l e c t e d  t h e i r  r e s p o n s i b i l i t y ,  l e a v i n g  Way ” t o  
s c ra m b le  t h r o u g h  t h e  b u s i n e s s  ( o f  t h e  c o u r t )  l e g a l l y  o r  i l l e g a l l y  
a s  b e s t  he  c o u l d ” . I n  f a c t ,  t h e  Q ueen’s  A dvocate  a t  S i e r r a  Leone 
was o f  t h e  o p i n i o n  t h a t  t h e  C o u r t  ’’n e v e r  h ad  and h a s  n o t  t h e  n e c e s s ­
a r y  m a c h in e ry  t o  e n a b l e  i t  t o  p r o c e e d  w i t h  b u s i n e s s  i n  any c i v i l  o r
1 -  I b i d .
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c r i m i n a l  c a s e ” . M o re o v er ,  i f  r u l e s  o f  c o u r t  had  b e en  f ram ed  and 
were  n o t  o b s e r v e d ,  t h e  A d m i n i s t r a t o r ,  n o t  t h e  C h i e f  M a g i s t r a t e ,  was 
r e s p o n s i b l e  t o  c o r r e c t  t h i s .
VJhen t h e  i r r e g u l a r i t e s  o f  t h e  h i g h  c o u r t ’s  p r o c e e d i n g s  f i n a l l y  
came t o  t h e  a t t e n t i o n  o f  t h e  a u t h o r i t i e s  i n  1 8 6 9 , i t  was n e c e s s a r y  
t o  " l e g a l i s e 11 them and  e n s u r e  a g a i n s t  r e p e t i t i o n .  Two o r d i n a n c e s  
were  e n a c t e d .  The f i r s t  i n d e m n i f i e d  t h e  C h i e f  M a g i s t r a t e  and t h e  
o t h e r  o f f i c e r s  o f  t h e  c o u r t  f o r  a l l  a c t s  done i n  p u r s u a n c e  o f  c r i m ­
i n a l  m a t t e r s .  As t h e  p r o c e d u r e  f o r  s e l e c t i n g  b o t h  p e t t y  and g r a n d  
j u r i e s  -  and  t h e  u s e  o f  t h e  l a t t e r  -  was n o t  i n  a c c o r d a n c e  w i t h  l e ­
g a l  p r a c t i c e s ,  t h e  o r d i n a n c e  a l s o  d e c l a r e d  v a l i d  a l l  c r i m i n a l  t r i a l s
2h e l d  by t h e  c o u r t .
The s e c o n d  o r d i n a n c e  e s t a b l i s h e d  l a w s  r e l a t i v e  t o  t h e  s e l e c t i o n  
and  q u a l i f i c a t i o n s  o f  j u r o r s ,  and t h e  p r o c e d u r e  by w h ich  p r o s e c u t i o n s  
were  t o  be i n i t i a t e d .  By i t s  p r o v i s i o n s ,  g r a n d  j u r i e s  were a b o l i s h e d ;  
a l l  f u t u r e  c r i m i n a l  p r o s e c u t i o n s  were  t o  be by i n f o r m a t i o n  and had  
t o  be r e f e r r e d  t o  t h e  C o u r t  o f  C i v i l  and  C r i m i n a l  J u s t i c e  by one o f  
t h e  s e t t l e m e n t ’s  m a g i s t r a t e  c o u r t s .  The s e l e c t i o n  o f  p e t t y  j u r i e s  
would h e n c e f o r t h  come from an a n n u a l l y  p r e p a r e d  l i s t  o f  j u r o r s ,  
summoned a l p h a b e t i c a l l y .  Q u a l i f i c a t i o n s  f o r  p r o s p e c t i v e  j u r o r s  
were q u i t e  h i g h  and c o u ld  n o t  have b een  met by t h e  g r e a t e r  m a j o r i t y  
o f  t h e  i s l a n d ’s  i n h a b i t a n t s :  a  f i n a n c i a l  q u a l i f i c a t i o n  g r e a t l y  l i m -
1 -  Montagu t o  Kennedy,  17 J a n .  1 8 7 0 , i n  i b i d ; m in u te  by R o g e r s ,
29 Apr.  1 8 7 0 , on i b i d .
2 -  O rd inance  5 o f  11 Apr .  187O, CO 148/1*
119
i t e d  t h e  number o f  p o t e n t i a l  j u r o r s ,  w h i l s t  t h e  r e q u i r e m e n t  o f  a 
s u f f i c i e n t  know ledge  o f  E n g l i s h  p r a c t i c a l l y  e x c l u d e d  t h e  e n t i r e  i n ­
d ig e n o u s  p o p u l a t i o n #  A f u r t h e r  p r o v i s i o n  e x p l a i n e d  t h e  method by 
which  j u r i e s  would r e a c h  v e r d i c t s :  i n  c a p i t a l  c a s e s ,  u n a n i m i t y  was 
r e q u i r e d ,  b u t  i n  a l l  o t h e r s  a m a j o r i t y  o f  t h e  j u r y  was s u f f i c i e n t  
t o  d e t e r m i n e  t h e  v e r d i c t .
The i r r e g u l a r i t i e s  o f  t h e  h ig h  c o u r t  were  i n d i c a t i v e  . of.  
t h e  way l e g a l  i n s t i t u t i o n s  f u n c t i o n e d  i l l .  t h e s e  e a r l y  y e a r s #  W i th o u t  
r u l e s  t o  r e g u l a t e  p r o c e d u r e s  o r  a d e q u a t e  s u p e r v i s i o n ,  t h e r e  were no 
s a f e g u a r d s  a g a i n s t  a r b i t r a r y  p r a c t i c e s #  To c i t e  a n o t h e r  exam ple ,  
i n  1872  a  man a c c u s e d  o f  m urder  was c o n v i c t e d  i n  s u c h  a  f a s h i o n  
t h a t  t h e  C o l o n i a l  O f f i c e  was f o r c e d  t o  s t e p  i n  and  r e v e r s e  t h e  d e a t h  
s e n t e n c e .  The p r i s o n e r  had  been  i n d i c t e d  on a c o r o n e r ’s  d e p o s i t i o n  
w h ich ,  th o u g h  n o t  i l l e g a l ,  was a  r a r e l y  u s e d  p r a c t i c e  and  one t h a t  
was g e n e r a l l y  d i s c o u r a g e d #  More i m p o r t a n t ,  t h e  i n q u e s t  i t s e l f  had  
b een  c o n d u c t e d  w i t h o u t  any r e g a r d  f o r  t h e  p r i s o n e r ’s r i g h t s  o r  f o r  
l e g a l  p r o c e d u r e s .  D u r in g  t h e  c o u r s e  o f  t h e  i n q u e s t ,  t h e  p r i s o n e r  
had  been  q u e s t i o n e d  w i t h o u t  any  w a r n in g  t h a t  h i s  e v i d e n c e  c o u l d  be 
u s e d  i n  c o u r t  a g a i n s t  h im .  F u r t h e r m o r e ,  a l t h o u g h  t h e  v e r d i c t  o f  
c u l p a b l e  homocide  was s i g n e d  by th e  c o r o n e r  and  t w e lv e  j u r o r s ,  on 
t h e  l a s t  day o f  t h e  i n q u e s t ,  which l a s t e d  t h r e e  d a y s ,  o n l y  s i x  o f  
t h e  j u r o r s  were p r e s e n t . ^
1-  O rd in an ce  6 o f  2 Jun e  1 8 7 0 , CO 1 ^ 8 / 1 .
2 -  Pope H e n nessey  t o  K im b e r l e y ,  3 Dec. 1 8 7 2 , and  e n c l o s u r e s ,
CO l V 7 /2 ^ .
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P r o c e e d i n g s  a t  t h e  i n q u e s t  had  b e en  c o n d u c te d  by t h e  S u p e r ­
i n t e n d e n t  o f  P o l i c e ,  I s a a c  W il lo u g h b y ,  who u s u a l l y  a c t e d  a s  c o r o n ­
e r ^  c l e r k  i n  a d d i t i o n  t o  h i s  p o l i c e  d u t i e s .  F i n d i n g  h i m s e l f  u n a b l e  
t o  g a t h e r  a l l  tw e lv e  j u r o r s  t o g e t h e r  on t h e  l a s t  d a y ,  he  n e v e r t h e ­
l e s s  p r o c e e d e d  w i t h  t h e  e v id e n c e  a g a i n s t  t h e  p r i s o n e r .  The n e x t  
day he r e l a t e d  h i s  a c c o u n t  o f  what t r a n s p i r e d  t h e  day  b e f o r e  t o  t h e  
s i x  a b s e n t  j u r o r s ,  who t h e n  s i g n e d  t h e  d e p o s i t i o n .  And i t  was on
t h e  b a s i s  o f  t h e  c o r o n e r ' s  d e p o s i t i o n ,  u s e d  by t h e  Crown P r o s e c u t o r
1
i a t  t h e  a c t u a l  t r i a l ,  t h a t  t h e  p r i s o n e r  was found  g u i l t y .  Because  
o f  t h i s  c a l l o u s  d i s r e g a r d  f o r  l e g a l  p r o c e d u r e ,  and  d e s p i t e  t h e  o v e r ­
whelming e v id e n c e  a g a i n s t  t h e  a c c u s e d ,  t h e  d e a t h  s e n t e n c e  had  t o  be 
I commuted t o  l i f e  i m p r i s o n m e n t .  I n  o r d e r  t o  a v o i d  f u t u r e  dependence  
on c o r o n e r ' s  d e p o s i t i o n s ,  t h e  Lagos a u t h o r i t i e s  were  i n s t r u c t e d  t o  
c o n d u c t  t r i a l s  on s e p a r a t e  i n f o r m a t i o n s  w i t h o u t  any r e f e r e n c e  t o  t h e
c o r o n e r ' s  i n q u e s t .  I t  would t h e r e f o r e  be i m m a t e r i a l  w h e t h e r  t h i s
2was r e g u l a r l y  c o n d u c te d  o r  n o t .
, A c c o r d in g  t o  one o b s e r v e r ,  W i l l o u g h b y ' s  management o f  t h e  c o r o -
iI
I n e r ' s  i n q u e s t  was a  " f a i r  example  o f  t h e  way i n  which  t h e  p r e l i m i n -  
V a r i e s  o f  j u s t i c e  were  g e n e r a l l y  m a n i p u l a t e d "  by h im .  P e o p le  were
a r r e s t e d  and l o c k e d  up when he t h o u g h t  i t  n e c e s s a r y ,  w i t h o u t  any
f
f o rm a l  c h a r g e  b e in g  p r e f e r r e d ,  and r e l e a s e d  t h e  f o l l o w i n g  m orn ing
1 -  I b i d .
2 -  K im b er ley  t o  Pope H e n nes sey ,  13 J a n .  1873* CO 1 ^ 7 / 2 ^ .
b e f o r e  t h e  P o l i c e  M a g i s t r a t e  C o u r t  c o n v e n e d .  W i l lo u g h b y ,  a c c o r d -  
m g  t o  t h e  same o b s e r v e r ,  even  d e c i d e d  c a s e s  i n  h i s  own h o u s e .
Even more damaging t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  were  t h e  
c o r r u p t  p r a c t i c e s  t h a t  found  t h e i r  way i n t o  m a t t e r s  c o n n e c t e d  w i t h  
th e  s e t t l e m e n t ’ s  c o u r t s .  Much o f  t h i s  was t h e  r e s u l t  o f  low p a i d  
o f f i c i a l s  i n  a  new s y s te m  w i t h o u t  a d e q u a t e  c h e c k s  on i n d i v i d u a l  
' b e h a v i o u r .  But t h e r e  were  o t h e r  c a u s e s  a s  w e l l :  p u b l i c  o f f i c e r s  
were n o t  p r o h i b i t e d  from c a r r y i n g  on t r a d e  w h i l e  e n g a g e d  i n  t h e  
c o l o n i a l  s e r v i c e ,  and i n  a  number o f  c a s e s  s p e c u l a t i o n  i n  b u s i n e s s  
: had  l e d  o f f i c i a l s  t o  em b ezz le  p u b l i c  fu n d s  i n  o r d e r  t o  c o v e r  t h e i r  
l o s s e s .  By 1 8 7 0 , t h i s  had  become so  w i d e s p r e a d  a  p ro b le m  t h a t  
t h e  a d m i n i s t r a t i o n  was f o r c e d  t o  r e g u l a t e  t h e  t r a d i n g  p r a c t i c e s  o f  
c o l o n i a l  o f f i c i a l s .  A l l  ’’h i g h e r "  p u b l i c  o f f i c e r s  were  s t r i c t l y  f o r  
b i d d e n  t o  c a r r y  on t r a d e  " e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  by t h e i r  
w ives  o r  r e l a t i v e s " .  O f f i c i a l s  i n  "humble p o s i t i o n "  were  a l l o w e d  
t o  c o n t i n u e  t h e i r  c o m m erc ia l  a c t i v i t i e s  p r o v i d e d  t h e y  were  a p p ro v e d  
f i r s t  by t h e  A d m i n i s t r a t o r ,  who c o u ld  r e f u s e  i f  " t h e  p u b l i c  i n t e r ­
e s t s  m ig h t  s u f f e r " . ^
1 -  Memorandum by J . A .  P a y n e ,  J u l y  1 8 7 2 , i n  Pope H en n es se y  t o  Kimber­
l e y ,  3 P e c .  1872, CO 1 4 7 /2 4 .
2 -  S e e ,  f o r  e x am ple ,  Kennedy t o  G r a n v i l l e ,  21 Mar. 1 8 7 0 , and e n c l o s ­
u r e s ,  CO 1 4 7 /1 7 ;  Yonge t o  Buckingham and  Chandos,  14 O c t .  1 8 6 7 , and 
e n c l o s u r e s ,  CO 1 4 7 /1 3 ;  Kennedy t o  K im b e r l e y ,  9 June  1 8 7 1 , and  e n ­
c l o s u r e s ,  CO 1 4 7 /2 0 ;  Pope H ennessey  t o  K im b e r le y ,  14 O c t .  1872; 
S t r a h a n  t o  C a r n a r v o n ,  18 J a n .  1 8 7 6 , and  e n c l o s u r e s ,  CO 1 4 7 /3 2 .
3 “ Kennedy t o  G r a n v i l l e ,  21 Mar. 1 8 7 0 , CO 1 47 /1 7 ;  G r a n v i l l e  t o  Kenne­
dy,  21 Apr .  1 8 7 0 , i b i d . See a l s o ,  K o p y t o f f ,  A P r e f a c e  t o  Modern 
N i g e r i a , 20 6 -0 7 •  I t  can  be d o u b te d  t h a t  t h i s  r e g u l a t i o n  was e n ­
f o r c e d .  T here  was no c l e a r  d e f i n i t i o n  o f  what c o u l d  be r e g a r d e d  
a s  a  "hum ble"  a s  opposed  t o  " h i g h e r "  p o s i t i o n  i n  t h e  c o l o n i a l  s e r ­
v i c e ,  and  t h e  C i v i l  Commandant a t  B a d ag ry ,  f o r  o ne ,  c o n t i n u e d  h i s  
t r a d i n g  p r a c t i c e s  u n t i l  he r e s i g n e d  i n  1 8 7 8 ; U s sh e r  t o  Hick B each ,  
22 O c t .  1879,  CO 1 ^ 7 /3 8 .
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I n  t h e  h i g h l y  c h a r g e d  c o m m erc ia l  a tm o s p h e r e  o f  L ag o s ,  i t  i s  
n o t  s u r p r i s i n g  t o  f i n d  t h a t  c o r r u p t i o n  a l s o  a p p e a r e d  i n  t h e  admin­
i s t r a t i o n  o f  j u s t i c e .  I n  1870 i t  was d i s c o v e r e d  t h a t  f o r  some 
t im e  p a s t  th e  c l e r k  o f  t h e  C o u r t  o f  C i v i l  and C r i m i n a l  J u s t i c e  had  
b een  r e t a i n e d  by  c r e d i t o r s  t o  r e c o v e r  d e b t s  f o r  them w h ich  were 
o v e r d u e .  He h ad  been  a c c e p t i n g  money from i n d i v i d u a l  c r e d i t o r s ,  
s u p p o s e d l y  f o r  w r i t s  and c o u r t  f e e s ,  w i t h o u t  i s s u i n g  t h e  w r i t s  or  
p a y in g  t h e  money i n t o  t h e  c o l o n i a l  t r e a s u r y .  By v i r t u e  o f  h i s  p o s ­
i t i o n  i n  t h e  c o u r t ,  he was a b l e  t o  t h r e a t e n  d e b t o r s ,  and  i n  t h i s  
way r e c o v e r  d e b t s  t h a t  were n o t  f r e e  f rom c o n t e n t i o n .  He and th e  
b a i l i f f  h a d  a l s o  o b s t r u c t e d  j u s t i c e  by n o t  s e r v i n g  summonses on 
d e f e n d a n t s  who b r i b e d  them. When p l a i n t i f f s  i n q u i r e d  a b o u t  s e r v i c e ,  
t h e y  were p u t  o f f  f o r  a s  l o n g  a s  p o s s i b l e  w i t h  e x c u s e s .  Ctaly a f t e r  
t h r e a t s  t o  b r i n g  t h e  m a t t e r  t o  t h e  A d m i n i s t r a t o r ’s  a t t e n t i o n  would 
t h e  w r i t s  be s e r v e d ,  and t h e n  o n ly  i f  t h e  p l a i n t i f f  c o u l d  no l o n g e r  
be " b r o w - b e a t e n " .  The two a c t e d  s i m i l a r l y  w i t h  w r i t s  o f  e x e c u t i o n .  
O r d i n a r i l y ,  t h e s e  w r i t s  s h o u l d  have  b e en  i s s u e d  i f  payment  o r  some 
o t h e r  a r r a n g e m e n t  had  n o t  b een  made w i t h i n  f o u r  d ays  o f  t h e  c o u r t ’s 
ju d g e m e n t .  However, i f  t h e y  were  p r o m is e d  a  "co m m iss io n "  -  some­
t im e s  a s  much a s  20% o f  t h e  am o u n t . d e c l a r e d  by t h e  c o u r t  -  w r i t s  
would  be s e r v e d  i m m e d i a t e l y ;  o t h e r w i s e ,  s e r v i c e  m ig h t  t a k e  weeks 
o r  even m o n th s .^
T h is  s o r t  o f  c o r r u p t i o n  was n o t  l i m i t e d  t o  m in o r  c o u r t  o f f i c i a l s .
1 -  E x a m in a t io n  o f  I . H .  W i l lo u g h b y ,  3 Mar.  1870 ,  i n  Kennedy t o  Gran 
v i l l e ,  H  Mar.  1870,  CO 1V7/17.
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The P o l i c e  M a g i s t r a t e  f rom 1869  t o  1872,  J .  G e r a r d ,  was a c c u s e d  o f  
showing p a r t i a l i t y  i n  f a v o u r  o f  a  E u ro p ean  m e r c h a n t ,  a  widow, t o  
t h e  p r e j u d i c e  o f  A f r i c a n  t r a d e r s  who had  d e a l i n g s  w i t h  he r*  I t  was 
c h a r g e d  t h a t  G e r a r d ,  i n  h i s  c a p a c i t y  a s  P r e s i d e n t  o f  t h e  C o u r t  o f  
R e q u e s t s ,  c o n t i n u a l l y  h an d ed  down f a v o u r a b l e  d e c i s i o n s  f o r  h e r  f i r m  
o f  E. P i t t a l u g a ,  t h e  i m p l i c a t i o n  b e i n g  t h a t  he had  some b u s i n e s s  
c o n n e c t i o n  w i t h  h e r .  A l th o u g h  no e v i d e n c e  was b r o u g h t  t o  b e a r  a t  
t h e  t im e ,  t h e  c h a r g e  was s u b s t a n t i a l l y  c o r r e c t .  I t  was l a t e r  r e ­
v e a l e d  t h a t  G e r a r d  had  be en  u n o f f i c i a l l y  a d v i s i n g  t h e  widow on com­
m e r c i a l  m a t t e r s  f o r  some t im e  p a s t ;  and a f t e r  he was r e l i e v e d  o f
h i s  p o s i t i o n  a s  P o l i c e  M a g i s t r a t e  i n  1 8 7 1 , he became h e r  a c c r e d i t e d
2
a g e n t  i n  L ag o s ,  a c t i n g  on h e r  b e h a l f  by  power o f  a t t o r n e y .
Such p r a c t i c e s  were n o t  a lw ays  th e  r e s u l t  o f  c o r r u p t  o f f i c i a l s .
I T h ro ug h ou t  t h i s  p e r i o d ,  a s  w e l l  a s  a f t e r w a r d s ,  m in o r  c o u r t  p o s i t i o n s  were  f i l l e d  by members o f  t h e  e m i g r a n t  community  whose " w e s t e r n ”$  \
| e d u c a t i o n  was l a r g e l y  l i m i t e d  t o  an a b i l i t y  t o  r e a d  and  w r i t e .  W ith  
o n ly  an i m p e r f e c t  know ledge  o f  t h e  more i n t r i c a t e  c o u r t  p r o c e d u r e s ,  
t h e s e  o f f i c i a l s  o f t e n  beh av e d  i n  what  a p p e a r e d  t o  be a  d i s h o n e s t  way. 
I n  one i n s t a n c e ,  a  c l e r k  o f  t h e  h i g h  c o u r t ,  J . A .  Pay ne ,  was " s e v e r e ­
l y  c e n s u r e d "  f o r  what  seemed t o  be e x t o r t i o n  on h i s  p a r t .  I n  1866, 
t h e  h o n o r a r y  t i t l e  o f  S h e r i f f  o f  Lagos h a d  b e en  b e s to w e d  upon him 
f o r  t h e  s p e c i f i c  p u r p o s e  o f  a t t e n d i n g  t o  t h e  h a n g in g  o f  a  c o n v i c t e d
1 -  P e t i t i o n  o f  31 Aug. 1 8 7 1 , i n  Kennedy t o  K im b e r le y ,  27 Nov. 1 8 7 1 , 
co 1V7/ 2 1 .
2 -  M in u te s  o f  t h e  l e g i s l a t i v e  c o u n c i l ,  21 Mar. 1 8 7 2 , CO 1A-9/1.
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m u r d e r e r .  The a p p o in t m e n t  was n o t  i n t e n d e d  t o  be p e r m a n e n t ;  how­
e v e r  Payne c o n t i n u e d  t o  u s e  t h e  t i t l e .  I n  1872, t h e  a c t i n g  Adminis  
t r a t o r  r e c o g n i s e d  P a y n e fs c l a i m  t o  t h e  h o n o r a r y  t i t l e  and  th e  f e e s  
which  t h a t  o f f i c e  b r o u g h t  a s  c o m p e n sa t io n  f o r  a d d i t i o n a l  work t h a t  
he had  b e e n  a s k e d  t o  do .  S h e r i f f ’s  f e e s  e n t i t l e d  him t o  a  3% 
’’p o u n d a g e 11 f o r  a r r a n g i n g  t h e  s a l e  o f  p r o p e r t y  o r  c h a t t e l s  a s  o r d e r ­
ed by t h e  c o u r t ;  b u t  Payne i n s t e a d  c l a im e d  3% "on a l l  sums o f  money 
and  on t h e  v a l u e  o f  a l l  p r o p e r t y  aw arded  a s  d e b t  o r  damages i n  t h e  
c o u r t s ” . I t  was c h a r g e d  t h a t  he was m aking ’’s o m e th in g  l i k e  £ 2 ,0 0 0  
p e r  annum” from t h e s e  i l l e g a l  f e e s ;  b u t  t h e r e  was i n s u f f i c i e n t  e v i ­
dence  t o  s u p p o r t  t h i s  f i g u r e ,  and a p a r t  from t h e  c e n s u r e ,  he was 
o n l y  d e p r i v e d  o f  h i s  r i g h t  t o  c o l l e c t  p o u n d a g e .
The a d m i n i s t r a t i o n  o f  j u s t i c e  i n  t h i s  e a r l y  p e r i o d  was f u r t h e r  
m ar re d  by a c o n t i n u a l - c o n f l i c t  be tw een  t h e  a ims a n d  p u r p o s e s  o f . t h e  
e x e c u t i v e  and j u d i c i a l  b r a n c h e s  o f  t h e  g o v e rn m e n t .  Though n e v e r  
w e l l  a r t i c u l a t e d ,  C o l o n i a l  O f f i c e  p o l i c y  t e n d e d  t o  oppose  any i n t e r  
f e r e n c e  w i t h  t h e  j u d i c i a l  p r e r o g a t i v e .  L e g a l  o f f i c e r ^  were e n c o u r  
a g e d ,  on t h e  w h o le ,  t o  m a i n t a i n  t h e i r  i n d e p e n d e n c e  from  e x e c u t i v e
c o n t r o l ,  and  any i n f r i n g e m e n t  o f  t h e  j u d i c i a l  p r e r o g a t i v e  by Admin-
2
i s t r a t o r s  o r  G o v e rn o rs  was p r o m p t ly  c e n s u r e d .  N e v e r t h e l e s s ,  i t  
was i m p o s s i b l e  f o r  t h e  c o l o n i a l  j u d i c i a r y  t o  r e m a in  c o m p l e t e l y  i n -
1-  Lees t o  t h e  Under S e c r e t a r y  o f  S t a t e ,  26 Aug. 1875i  CO 147/31» 
Capper t o  L o w th e r ,  6 Aug. 1875» an(i e n c l o s e d  p e t i t i o n  o f  11 Mar. 
1873» I b i d . ; M a r s h a l l  t o  W i n g f i e l d ,  7 Aug. 1882, CO 1 4 7 /5 2 .
2 -  S ee ,  f o r  e x am p le ,  Lees t o  C a rn a rv o n ,  21 Aug, 1 8 7 6 , an d  e n c l o s ­
u r e s ,  CO 1 4 7 /3 2 ;  CO t o  L e e s ,  10 Oct .  1 8 7 6 , i b i d .
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d e p e n d e n t .  The e x e c u t i v e  was u l t i m a t e l y  r e s p o n s i b l e  f o r  t h e  p r e ­
s e r v a t i o n  o f  o r d e r ,  among o t h e r  t h i n g s ,  and t h i s  c o u l d  a t  t im e s  
be s e c u r e d  o n ly  by e x t r a - l e g a l  means.  I n  su c h  c i r c u m s t a n c e s ,  j u d ­
i c i a l  c o m p l ia n c e  was s o u g h t ,  and  i t s  r e f u s a l  r e s u l t e d  i n  c o n f l i c t  
b e tw een  t h e  two b r a n c h e s  o f  g o v e rn m e n t .  I n v a r i a b l y ,  t h e  d i s p u t e  \ 
became one o f  p e r s o n a l  r e c r i m i n a t i o n  and a b u s e ;  b u t  i t s  r o o t s  r e - ' j^ j f  
mained  p r i m a r i l y  t h e  i n c o m p a t i b i l i t y  o f  E n g l i s h  j u d i c i a l  c o n c e p t s j 
i n  t h e  c o l o n i a l  c o n t e x t .
T h is  was w e l l  i l l u s t r a t e d  d u r i n g  t h e  a d m i n i s t r a t i o n  o f  John 
G l o v e r .  Under G l o v e r ,  t h e  power o f  t h e  S u p e r i n t e n d e n t  o f  P o l i c e ,  
I s a a c  W i l lo u g h b y ,  i n c r e a s e d  t o  such  an e x t e n t  t h a t  he  was spoken  
o f  i n  Lagos a s  " t h e  s e c o n d  o r  l i t t l e  g o v e r n o r " .  At t i m e s  t h i s  power
e x ce e d e d  r e a s o n a b l y  a c c e p t e d -  l e g a l  s t a n d a r d s ,  b u t  i t  was a lw ays
1
e x e r c i s e d  w i t h  a t  l e a s t  t h e  t a c i t  c o n s e n t  o f  t h e  A d m i n i s t r a t o r ,  
and  i n  t h e  i n t e r e s t s  o f  t h e  go v e rn m e n t .  When h i s  q u a s i - l e g a l  a c t s  
were b r o u g h t  t o  t h e  a t t e n t i o n  o f  t h e  P o l i c e  M a g i s t r a t e ,  G e r a r d ,  he 
p u t  an end t o  them, and G lo v e r  n e v e r  f o r g o t  t h i s .  L a t e r  i n  1 8 7 1 , 
when a  p e t i t i o n  t o  have  G e r a r d  removed from h i s  o f f i c e  was drawn 
up by members o f  t h e  Lagos community ,  G lo v e r  s e i z e d  t h e  o p p o r t u n i t y
2
t o  condemn h i s  c o n d u c t  on t h e  bench and  t o  a s k  f o r  h i s  r e s i g n a t i o n .  
I n  t h e  e n d ,  G e r a r d  was n o t  made t o  r e s i g n ,  b u t  n e i t h e r  was t h e  c o n -
1-  Pope H en n es se y  t o  K i m b e r l e y ,  14 O c t .  1 8 7 2 , e n c l o s i n g  memorandum 
by J .A .  P a y n e ,  J u l y  1 8 7 2 , CO 1 ^ 7 /2 ^ .
2 -  P e t i t i o n  o f  31 Aug. 1 8 7 1 , i n  Kennedy t o  K im b e r l e y ,  27 Nov. 1 8 7 1 , 
CO 1 ^ 7 /2 1 ;  G lo v e r  t o  G e r a r d ,  8 S e p t .  1 8 7 1 , i n  I b i d .
126
f l i c t  b e tw ee n  t h e  e x e c u t i v e  and j u d i c i a r y  -  which was a t  th e  b o t ­
tom o f  t h e  d i s p u t e  -  s a t i s f a c t o r i l y  r e s o l v e d .  G e r a r d  r e t u r n e d  t o  
t h e  s e t t l e m e n t  a f t e r  l e a v e  a t  t h e  end o f  t h e  y e a r ,  b u t  he d i d  n o t  
resume h i s  m a g i s t e r i a l  d u t i e s .  I n  t h i s  way, t h e  b o r d e r l i n e  b e ­
tween  e x e c u t i v e  and j u d i c i a l  r e s p o n s i b i l i t y  i n  Lagos r e m a in e d  ob­
s c u r e  and  l i a b l e  t o  s u b s e q u e n t  m i s i n t e r p r e t a t i o n .
I n  g e n e r a l ,  t h e r e f o r e ,  t h e  e a r l y  c o u r t  sy s te m  i n  Lagos l a c k e d  
t h e  f e a t u r e s  n e c e s s a r y  f o r  a  p r o p e r  a d m i n i s t r a t i o n  o f  j u s t i c e .  The 
p e r s o n n e l  p r e s i d i n g  o v e r  t h e  s e t t l e m e n t ' s  c o u r t s  were  se ld o m  q u a l i ­
f i e d  f o r  t h e i r  p o s i t i o n s ,  and  even t h o s e  w i t h  l e g a l  b a c k g ro u n d s  were  
n o t  o f  a  v e r y  h i g h  c a l i b e r .  Of C h i e f  M a g i s t r a t e  Way, a  s o l i c i t o r ,  
i t  was s a i d  t h a t  he Mwas i g n o r a n t  o f  law  • • •  and  w h o l l y  u n f i t  f o r
t h e  i m p o r t a n t  p o s i t i o n  he h o l d s ” ; and  h i s  s u c c e s s o r ,  R.D. Mayne,
2who was a  b a r r i s t e r ,  was h e l d  i n  e q u a l l y  p o o r  e s t e e m .  N e i t h e r  
were  t h e r e  p r o p e r  s a f e g u a r d s ,  i n  t h e  form o f  r u l e s  and  r e g u l a t i o n s ,  
t o  make c e r t a i n  t h a t  j u s t i c e  was done i n  a c c o r d a n c e  w i t h  a c c e p t e d  
p r a c t i c e s .  W i th o u t  e i t h e r  r e g u l a t i o n  t o  e n s u r e  c o n f o r m i t y ,  o r  
t r a i n e d  p e r s o n n e l  t o  a c t  a s  o v e r s e e r s ,  t h e  j u d i c i a l  s y s t e m  e s t a b ­
1 -  G e r a r d  was r e p l a c e d  by J .  F i n l a y  i n  December 1871# S e e ,  Blue 
Book f o r  1871,  " J u d i c i a l  E s t a b l i s h m e n t 11, CO 15^/9*
2 -  Kennedy t o  G r a n v i l l e ,  1^ - Mar. 1 8 7 0 , CO 1^7/17* Mayne was d e s ­
c r i b e d  by a  s u b o r d i n a t e  a s  h a v in g  an i n d o l e n t  d i s p o s t i o n ,  and
" n o t  a  man who w i l l  e v e r  make any mark i n  t h e  w o r l d " .  Once,
Mayne r e f u s e d  t o  h e a r  an a s s a u l t  c a s e  on t h e  g ro u n d  t h a t  th e  a c ­
t i o n  had  t a k e n  p l a c e  a t  P o r t o  Novo, o u t s i d e  B r i t i s h  j u r i s d i c t i o n .
He had  t o  be r e m in d e d  by t h e  c o m p l a i n a n t  t h a t  t h e  E x t r a - T e r r i t o r ­
i a l  J u r i s d i c t i o n  A f t  o f  1871 (3^ V i e t .  c .  8 ) empowered c o l o n i a l
c o u r t s  t o  d e a l  w i t h  o f f e n c e s  c o m m it ted  a g a i n s t  B r i t i s h  s u b j e c t s
w i t h i n  20 m i l e s  o f  a  B r i t i s h  s e t t l e m e n t .  P o r t e r  t o  G l o v e r ,  18
O ct .  1 8 7 2 , G . P . ,  V; T u r to n  t o  G l o v e r ,  18 S e p t .  1 8 7 2 , I b i d .
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l i s h e d  i n  t h e s e  e a r l y  y e a r s  l a c k e d  t h e  f u n d a m e n ta l  g u a r a n t e e s  o f  
a  l e g a l  s y s t e m  -  t h a t  j u s t i c e  s h o u l d  be m eted  o u t  i m p a r t i a l l y ,  
a l o n g  known o r  a s c e r t a i n a b l e  l i n e s .  These  d e f i c i e n c i e s  were d i r ­
e c t l y  a t t r i b u t a b l e  t o  t h e  g e n e r a l  l a c k  o f  i n t e r e s t  i n  London i n  
t h e  d e t a i l s  o f  a d m i n i s t r a t i o n  i n  West A f r i c a  and  i n  Lagos i n  p a r ­
t i c u l a r .  As t h e  i s l a n d  h a d  b een  an  u n w an ted  commitment ,  i t  e x c i t e d  
o n l y  l i m i t e d  c o n c e r n  f o r  what  was a c t u a l l y  h a p p e n in g  t h e r e .  So 
l o n g  a s  t h i s  r e m a in e d  t r u e ,  and Lagos was v iew ed  a s  an u n i m p o r t a n t ,  
burdensome r e s p o n s i b i l i t y ,  t h e  s e t t l e m e n t ' s  j u d i c i a l  s y s t e m  would 
rem a in  n e g l e c t e d .
/
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Chapter I II
The E s t a b l i s h m e n t  o f  t h e  Supreme 
_________ C o u r t ,  1876-1905______
The j u d i c i a l  s y s te m s  o f  t h e  West A f r i c a n  s e t t l e m e n t s  were  a  com­
p r o m i s e ,  d i c t a t e d  by  t h e  economic  and p o l i t i c a l  p r e c e p t s  o f  m id-  
V i c t o r i a n  E n g la n d ,  J u r i s t s  r e c o g n i s e d  t h e i r  s h o r t c o m i n g s ,  b u t  
were i n h i b i t e d  from a l t e r i n g  a  s t r u c t u r e  t h a t  s e r v e d  im m ed ia te  
p u r p o s e s *  I n  p a r t i c u l a r ,  P a r l i a m e n t a r y  o p i n i o n  i n  t h e  1860*s was 
s e t  a g a i n s t  any  e l a b o r a t i o n  o f  r u d i m e n t a r y  i n s t i t u t i o n s  t h a t  would 
e n t a i l  g r e a t e r  e x p e n se  f o r  t h e  I m p e r i a l  T r e a s u r y ,  o r  m i t i g a t e  P a r ­
l i a m e n t s  d e c l a r e d  i n t e n t i o n  t o  w i th d r a w  from m ost  o f  h e r  West 
A f r i c a n  com m itm ents .  I n  t h e s e  c i r c u m s t a n c e s ,  p r o p o s a l s  f o r  l o n g ­
t e r m  im prov em en ts  from o f f i c i a l s  on t h e  c o a s t  were  e i t h e r  t u r n e d  
down o r ,  i f  a c c e p t e d  i n  p r i n c i p l e ,  im p le m e n te d  t o o  s l o w l y  t o  a c h ­
i e v e  r e s u l t s .  C o m p la in t s  t h a t  j u d i c i a l  p r o c e d u r e s  were  t o o  c o m p l i ­
c a t e d  t o  s u i t  t h e  c i r c u m s t a n c e s  i n  West A f r i c a ,  o r  t h a t  t h e  l e g a l  
s t r u c t u r e  i t s e l f  was t o o  complex were met by s u g g e s t i o n s  t h a t  l e g i s ­
l a t i o n  be g r a d u a l l y  i n t r o d u c e d  t o  c o r r e c t  t h e s e  f a u l t s ,  i n s t e a d  o f  
a  r e - e x a m i n a t i o n  o f  t h e  b a s i s  o f  t h e  s y s t e m .  The r e s u l t s  -  a s  h a s  
been  shown -  were i n e f f i c i e n c y ,  m a l p r a c t i c e s  and  c o r r u p t i o n .
The C o l o n i a l  O f f i c e  was r e l u c t a n t  t o  c o u n te n a n c e  w h o l e s a l e
1- Kennedy t o  G r a n v i l l e ,  13 F eb .  1869 and  e n c l o s u r e s ;  G r a n v i l l e  t o  
Kennedy, 6 A p r .  1 8 6 9 , CO 268/ 52 .
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r e f o r m  i n  West A f r i c a ,  b e c a u s e  r e f o r m  o f  l e g a l  s t r u c t u r e s  meant 
a d d i t i o n a l  e x p e n d i t u r e .  T h i s  o v e r a l l  r e l u c t a n c e ,  h o w e v e r ,  d i d  
n o t  p r e v e n t  c o l o n i a l  o f f i c i a l s  on t h e  c o a s t  from c o n t i n u i n g  t h e i r  
e f f o r t s  i n  t h i s  d i r e c t i o n .  As t h e  s e a t  o f  g o v e rn m e n t  f o r  t h e  West 
A f r i c a n  s e t t l e m e n t s ,  S i e r r a  Leone was f a c e d  w i t h  t h e  d u a l  p ro b le m s  
o f  m o d e r n i s i n g  i t s  own j u d i c i a l  s y s t e m ,  w h i l e  p r o v i d i n g  t h e  f ram e­
work i n t o  w hich  t h o s e  o f  t h e  o t h e r  s e t t l e m e n t s  c o u l d  be f i t t e d .
Of t h e  f i r s t ,  t h e r e  had  b e en  some r e - o r g a n i s a t i o n  i n  1858  when t h e
C o u r t s  o f  R e c o r d e r ,  Q u a r t e r  S e s s i o n s  and C hance ry  were  u n i t e d  i n t o
1
one Supreme C o u r t  u n d e r  a  C h i e f  J u s t i c e .  F u r t h e r  r e - o r g a n i s a t i o n  
to o k  p l a c e  i n  1866 when t h e  West A f r i c a n  s e t t l e m e n t s  were  u n i t e d  
and th e  S i e r r a  Leonean Supreme C o u r t  became th e  C o u r t  o f  Appeal  
f rom t h e  t h r e e  C o u r t s  o f  C i v i l  and C r i m i n a l  J u s t i c e .  But t h e s e  
p ro v e d  h a l f w a y  m e a su re s  t h a t  n e v e r  f u l l y  s a t i s f i e d  t h e  r e f o r m i n g  
z e a l  o f  West A f r i c a n  j u r i s t s .  B e s i d e s ,  t h e  p r o v i s i o n s  o f  t h e  1866 
a r r a n g e m e n t  f o r  a  c i r c u i t  c o u r t  sy s te m  were  n e v e r  im p le m e n te d .
I n  1 8 7 1 , t h e r e f o r e ,  p r o p o s a l s  were  a d v an c ed  t o  r e s h a p e  th e  
c o u r t  s y s te m  a t  S i e r r a  Leone w h i l e  a t  t h e  same t im e  b r i n g i n g  t o g e t h ­
e r  t h e  j u d i c i a l  s y s te m s  o f  t h e  o t h e r  s e t t l e m e n t s .  As i n  1 8 6 6 , t h e  
main p o i n t  o f  t h e  p r o p o s a l s  was t o  combine t h e  f o u r  West A f r i c a n  
j u d i c i a l  s y s te m s  i n t o  one common Supreme C o u r t .  The c o u r t  would 
be c o n s t i t u t e d  by t h e  j u d g e s  o f  e ac h  s e t t l e m e n t ,  any  one o f  whom
2would be  c o m p e te n t  t o  h e a r  a l l  c a u s e s  i n  any o f  t h e  s e t t l e m e n t s .
1 -  C. F y f e ,  A H i s t o r y  o f  S i e r r a  L e o n e , London 19&2, 279*
2 -  H i g g i n s 1 p r o p o s a l s  i n  Kennedy t o  K im b e r le y ,  19 O c t .  1 8 7 1 , CO 
2 6 7 /3 1 2 .
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I n  t h i s  way, t h e  l a c k  o f  s u f f i c i e n t  l e g a l  p e r s o n n e l  a t  one p l a c e  
c o u l d  be made good by a  t e m p o r a r y  r e p l a c e m e n t  from a n o t h e r .
The C o l o n i a l  O f f i c e  was n o t  u n s y m p a t h e t i c  t o w a r d s  t h e s e  p r o ­
p o s a l s ;  i n d e e d ,  R o g e r s 1 s u c c e s s o r  a s  Pe rm an en t  Under S e c r e t a r y  o f  
S t a t e ,  H .T .  H o l l a n d ,  l a t e r  Lord  K n u t s f o r d ,  e x p r e s s e d  f a v o u r a b l e  
o p i n i o n s  o f  t h e  a r r a n g e m e n t .  Yet a t  t h e  same t im e  he chose  t o  r e ­
i t e r a t e  h i s  p r e f e r e n c e  f o r  t h e  scheme o r i g i n a l l y  p r o p o s e d  i n  1 8 6 6 , 
b a s e d  on a  c i r c u i t  c o u r t  s y s t e m .  He h e l d  V7est A f r i c a n  m a g i s t r a t e s  
i n  p o o r  r e g a r d  and t h o u g h t  t h a t  a  c i r c u i t  sy s te m  would  c u r t a i l  t h e  
p r a c t i c a l l y  u n l i m i t e d  j u r i s d i c t i o n  b e i n g  e x e r c i s e d  by them .  P e r i o d ­
i c  v i s i t s  by j u d g e s  would  f a c i l i t a t e  a r r a n g e m e n t s  f o r  a p p e a l  from
m a g i s t r a t e s '  d e c i s i o n s ;  " p r a c t i c a l l y " ,  he c o m p la in e d ,  " t h e i r  d e c i s -
1
1 0 ns  now a r e  f i n a l " •
By cham p io n in g  t h e  e a r l i e r  p r o p o s a l s  f o r  a  c i r c u i t  c o u r t  s y s ­
tem, H o l l a n d  h e l p e d  t o  c o m p l i c a t e  t h e  i s s u e s  a t  s t a k e  : some o b j e c t ­
i o n s  were r a i s e d  t o  t h e  i d e a  o f  a  common Supreme C o u r t  on p u r e l y  a d -
2m i n i s t r a t i v e  g r o u n d s ,  b u t  t h e s e  were n o t  f o r m i d a b l e .  But t h e  a r g u ­
ments  a g a i n s t  a  c i r c u i t  c o u r t  s y s te m  were a s  t e l l i n g  i n  1871 a s  t h e y  
had  been  f i v e  y e a r s  b e f o r e .  A d d i t i o n a l  j u d g e s  would  have  t o  be em­
p l o y e d ,  and  t h e i r  e f f e c t i v e n e s s  would be s u b s t a n t i a l l y  c u r t a i l e d  by 
t h e  amount o f  t im e  w a s t e d  i n  t r a v e l l i n g  be tw een  t h e  s e t t l e m e n t s .  
S in c e  t h e  G o v e r n o r - i n - c h i e f ,  A r t h u r  Kennedy,  was n o t  p r e p a r e d  t o  
a g r e e  t o  any  a l t e r a t i o n  o f  t h e  j u d i c i a l  s y s t e m ,  w i t h o u t  a s s u r a n c e s
1-  Minute  by H o l l a n d ,  18 Nov. 1 8 7 1 , on i b i d .
2 -  Kennedy t o  K im b e r le y ,  19 O c t .  1 8 7 1 , CO 2 6 7 /3 ^ 2 ;  A l s t o n  t o  Kenn­
edy ,  22 Dec. 1 8 7 1 , i n  Kennedy t o  K im b e r le y ,  3 J a n .  1 8 7 2 , CO 267 /  
315.
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t h a t  t h e  n e c e s s a r y  p e r s o n n e l  would be p r o v i d e d ,  he  o b j e c t e d  t o
H o l l a n d ' s  p r o p o s a l s ,  s u g g e s t i n g  i n s t e a d  t h a t  s a l a r i e s  t o  l o c a l
m a g i s t r a t e s  be r a i s e d  i n  o r d e r  t o  a t t r a c t  b e t t e r  men t o  t h e s e  p o s -  
. . 1l t i o n s .  With Kennedy opposed  t o  a  c i r c u i t  c o u r t  s y s t e m ,  t h e  C o lo ­
n i a l  O f f i c e  d i d  n o t  p r o c e e d  w i t h  t h e  i d e a ;  b u t  i t  was r e c o g n i s e d
t h a t  some im provem ent  had  t o  be made i n  t h e  j u d i c i a l  s y s te m s  o f  
2West A f r i c a .
The f a i l u r e  t o  a c h i e v e  any r e f o r m  o f  t h e  West A f r i c a n  j u d i c i a l  
sy s te m s  m ust  be v iew ed  a s  p a r t  o f  t h e  l a r g e r  p i c t u r e  t h a t  r e p r e s ­
e n t e d  o f f i c i a l  a t t i t u d e s  to w a rd s  t h e  c o a s t .  Even i n  1871,  t h e  p r e ­
v a i l i n g  mood was one o f  a p a t h y  a s  r e g a r d s  a d m i n i s t r a t i v e  p ro b lem s  
and o v e r t  o p p o s i t i o n  t o  a n y t h i n g  t h a t  i n c r e a s e d  B r i t a i n ' s  commit­
ment t h e r e .  The p r o p o s a l  t o  form one common Supreme C o u r t  f o r  a l l  
t h e  s e t t l e m e n t s  would  n o t  n e c e s s a r i l y  have  i n v o l v e d  e n l a r g e m e n t  o f  
i n d i v i d u a l  j u d i c i a l  e s t a b l i s h m e n t s ;  b u t  i t  would h ave  r e q u i r e d  a  
l a r g e  d e g r e e  o f  a d m i n i s t r a t i v e  i n t e g r a t i o n ,  f o r c i n g  a  r e - a p p r a i s a l  
o f  P a r l i a m e n t ' s  i n t e n t i o n  t o  w i th d r a w  from a l l  o f  West A f r i c a ,  e x ­
c e p t  S i e r r a  Leone .  As t h e r e  was no c o m p e l l i n g  r e a s o n  i n  1871 t o  
r e v i e w  t h e  d e c i s i o n  o f  1 8 6 5 , t h e  p r o p o s a l  f o r  a  common Supreme 
C o u r t  was n o t  even  c o n s i d e r e d  on i t s  j u d i c i a l  m e r i t s .  S i m i l a r l y ,  
a l t h o u g h  i t  was a d m i t t e d  t h a t  im provem ent  o f  t h e  e x i s t i n g  s y s te m s  
was n e c e s s a r y ,  i t  was a l s o  r e c o g n i s e d  t h a t  im provem ent  meant  i n -
1 -  Kennedy t o  K im b e r le y ,  3 J a n .  1 8 7 2 , CO 267/313*
2 -  Minute  by H o l l a n d ,  2 F eb .  1 8 7 2 , on i b i d .
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c r e a s e s  e i t h e r  i n  t h e  s a l a r i e s  o f  l o c a l  m a g i s t r a t e s  o r  i n  t h e  num­
b e r  o f  l e g a l  o f f i c e r s  on t h e  c o a s t .  E i t h e r  a l t e r n a t i v e  was incom­
p a t i b l e  w i t h  t h e  S e l e c t  C o m m it te e ’ s rec o m m e n d a t io n s  f o r  economy.
For  p o l i t i c a l  o r  economic r e a s o n s ,  t h e r e f o r e ,  t h e  j u d i c i a l  sy s te m s  
o f  t h e  West A f r i c a n  s e t t l e m e n t s  r e m a in e d  i n  an  u n s a t i s f a c t o r y  s t a t e l y  
In  L ag o s ,  c o n d i t i o n s  t h a t  had p r e v i o u s l y  l e d  t o  m a l p r a c t i c e s  
and  c o r r u p t i o n  r e m a in e d  l a r g e l y  u n a l t e r e d  even  a s  l a t e  a s  187^•
R u le s  and  r e g u l a t i o n s  g o v e r n i n g  p r o c e d u r e s  i n  t h e  c o u r t s  were s t i l l  
n o t  f o r m a l l y  e s t a b l i s h e d  by o r d i n a n c e .  By t h e n ,  t o o ,  t h e r e  were 
p r e s s i n g  n e e d s  f o r  l e g i s l a t i o n  t h a t  had  been  p u t  o f f  o v e r  t h e  y e a r s ,  
and  f o r  c l a r i f i c a t i o n  o f  e x i s t i n g  l a w s .  The P o l i c e  M a g i s t r a t e  
C o u r t  s t i l l  l a c k e d  a f o r m a l  c o n s t i t u t i o n ,  and  no p r o v i s i o n  had  e v e r  
been  made f o r  t h e  r e g i s t r a t i o n  o f  l e g a l  d ocum en ts .  M oreover ,  g r e a t  
c o n f u s i o n  o b t a i n e d  a t  Lagos a s  r e g a r d s  t h e  v a l i d i t y  o f  l o c a l  o r d i n ­
a n c e s .  tfAt p r e s e n t ” , i t  was c o m p la in e d ,
' i t  i s  i m p o s s i b l e  t o  f i n d  ou t  w h e t h e r  a g i v e n  O rd inance  
h a s  b e en  c o n f i r m e d  o r  n o t .  And t h e r e  i s  g r e a t  d a n g e r  o f  
i m p o r t a n t  a c t s  b e i n g  done on t h e  a u t h o r i t y  o f  O rd in a n c e s  
which have  n o t  b e en  c o n f i r m e d  a t  a l l  1
I t  was a l s o  g e n e r a l l y  acknow ledged  a t  t h e  t im e  t h a t  t h e  e x i s t i n g
c o u r t  s y s t e m  was b o t h  cumbersome a n d  w a s t e f u l .  The s e t t l e m e n t ’s
t h r e e  main c o u r t s  -  t h e  C o u r t  o f  C i v i l  and  C r i m i n a l  J u s t i c e ,  t h e
C o u r t  o f  R e q u e s t s  and  t h e  P o l i c e  M a g i s t r a t e  C o u r t  -  would  have  b e en
b e t t e r  c o n t r o l l e d  and s e r v e d ,  i t  was a r g u e d ,  by b e i n g  u n i t e d  u n d e r
t h e  s e t t l e m e n t ’s  C h i e f  M a g i s t r a t e .  I n  t h e  two y e a r s  p r e v i o u s  t o
1-  Mayne t o  Under S e c r e t a r y  o f  S t a t e ,  16 May 187^ ,  CO 1^7/30*
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1874,  t h e  C h i e f  M a g i s t r a t e  C o u r t  h ad  n o t  s a t  more t h a n  t h r e e  o r  
f o u r  days  e ach  m onth ,  and  on a v e r a g e  even  l e s s .  The C o u r t  o f  Re­
q u e s t s  u s u a l l y  convened  once a  week,  b u t  t h e n  f o r  o n l y  two o r  
t h r e e  h o u r s .  And t h e  P o l i c e  M a g i s t r a t e  C o u r t ,  t h o u g h  i t  met d a i l y ,  
was i n  s e s s i o n  f o r  o n ly  two h o u r s  i n  t h e  m orn ing  a t  m o s t .  In  f a c t ,  
C h i e f  M a g i s t r a t e  R.D. Mayne h ad  p r e s i d e d  o v e r  a l l  t h r e e  c o u r t s  f o r
a  p e r i o d  o f  a l m o s t  two months  and had  n o t  found  t h e  work i n  any way 
1o p p r e s s i v e •
A l th o u g h  t h e  C o l o n i a l  O f f i c e  a g r e e d  w i t h  t h e  c r i t i c i s m  o f  t h e
Lagos j u d i c i a r y  and  t h e  s u g g e s t i o n  t h a t  u n i f i c a t i o n  o f  t h e  t h r e e
2c o u r t s  would be an im p ro vem en t ,  once  m o re ,  l a r g e r  c o n s i d e r a t i o n s  
o f  West A f r i c a n  p o l i c y  h ad  t o  be t a k e n  i n t o  a c c o u n t .  I n  Lagos ,  
t h e  18 7 0 ' s  h ad  s e e n  an  end t o  t h e  s e t t l e m e n t ' s  p r o s p e r i t y .  The 
F r a n c o - P r u s s i a n  war i n t e r f e r e d  w i t h  t h e  demand f o r  p a l m - k e r n e l s  
and - o i l ,  s l o w i n g  t h e  p r o g r e s s  o f  c o l o n i a l  r e v e n u e s .  N e c e s s a r y  e x ­
p e n d i t u r e  had t o  be p o s t p o n e d ,  and t h e  payment o f  g o v e rnm en t  s a l a r ­
i e s  f e l l  i n t o  a r r e a r s .  I n  t h e  end ,  money had t o  be bo r row ed  t o
3
meet t h e  s e t t l e m e n t ' s  o b l i g a t i o n s .  T hese  f i n a n c i a l  m a t t e r s  p r o ­
voked  a  w e ig h t  o f  o p i n i o n  a t  t h e  C o l o n i a l  O f f i c e  i n  f a v o u r  o f  g r e a t ­
e r  f i n a n c i a l  i n t e r d e p e n d e n c e  i n  West A f r i c a :  " f l u c t u a t i o n s  i n  t h e  
r e v e n u e s  o f  t h e  d i f f e r e n t  s e t t l e m e n t s " ,  t h e  a rg um en t  w e n t ,  "would
/j.
t h u s  c o r r e c t  each  o t h e r  and  a d m i n i s t r a t i o n  would be f a c i l i t a t e d .  "
1 -  I b i d .
2 -  M inu te  by H o l l a n d ,  24 May 1874,  on i b i d .
3 -  Simpson t o  Kennedy, 1 Dec. 1 8 7 0 , i n  Kennedy t o  K im b e r l e y ,  12 Dec.  
1 8 7 0 , CO 1 4 7 /1 8 .
4 -  Minute  by H e r b e r t ,  3 J a n .  1 8 7 1 , on i b i d .
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But t h e  a m a lg a m a t io n  o f  t h e  f o u r  West A f r i c a n  s e t t l e m e n t s  had 
b e e n  a t t e n d e d  w i t h  d i f f i c u l t i e s  s i n c e  i t s  i n c e p t i o n ,  c h i e f l y  b e ­
c a u s e  o f  t h e  d i s t a n c e s  t h a t  s e p a r a t e d  t h e  w e s t e r n  s e t t l e m e n t s  a t  
t h e  Gambia and S i e r r a  Leone from t h e  Gold  C o a s t  an d  L ag o s ,  G r e a t ­
e r  c e n t r a l i s a t i o n  a lo n g  t h e  e n t i r e  c o a s t  was t h e r e f o r e  n o t  f e a s ­
i b l e ;  b u t  t h e r e  was much t o  be s a i d  f o r  s e p a r a t i o n  o f  t h e  e a s t e r n  
s e t t l e m e n t s  from t h e  c e n t r a l  governm en t  a t  F r e e to w n .  F i n a n c i a l l y ,  
t h e  more p r o s p e r o u s  Gold C o a s t  would  a c t  a s  a  buoy f o r  h e r  s i s t e r  
s e t t l e m e n t  t o  t h e  e a s t ,  and  t h e  t r a v e l l i n g  t im e  be tw een  t h e  two 
would n o t  p r o h i b i t  movement o f  o f f i c e r s  f rom one t o  t h e  o t h e r ,  a s  
and  when t h e  n e e d  a r o s e .
T h ere  was more t h a n  j u s t  t h e  f i n a n c i a l  a rg u m e n t .  A new g e n e r ­
a t i o n  o f  men h a d  emerged a t  t h e  C o l o n i a l  O f f i c e  w i t h  v ie w s  on West
pA f r i c a  t h a t  were more r e a l i s t i c  t h a n  t h e i r  p r e d e c e s s o r s * .  An 
e f f e c t i v e  p o l i c y  i n  West A f r i c a  -  t h e y  r e a l i s e d  -  c o u l d  n o t  be 
c a r r i e d  o u t  w i t h i n  t h e  r e s t r i c t i o n s  im posed  by t h e  r e s o l u t i o n s  o f
*T
1 8 6 3 * With t h e  o u t b r e a k  o f  t h e  A s h a n t i  war i n  1873* t h e  im p e tu s  
f o r  change  was p r o v i d e d .  The v a c i l l a t i n g  p o l i c y  o f  t h e  1 8 6 0 ' s  had  
b e en  p r o v e d  b a n k r u p t :  B r i t a i n  was i n v o l v e d  i n  what sh e  h a d  t r i e d  
t o  a v o i d  by c o n f i n i n g  h e r  s e t t l e m e n t s  t o  s m a l l  e n c l a v e s  on t h e  
c o a s t  -  an unw an ted  m i l i t a r y  campaign  a g a i n s t  a  f o r m i d a b l e  A f r i c a n
1-  Minute  by H e r b e r t ,  6 F e b .  1 8 7 2 , on Kennedy t o  K i m b e r l e y ,  2 J a n .
1 8 7 2 , CO 147 / 2 3 .
2 -  P.G.W. H e r b e r t  became Perm anen t  Under S e c r e t a r y  o f  S t a t e  i n  1 8 7 1 , 
R.H. Meade A s s i s t a n t  Under S e c r e t a r y  o f  S t a t e  t h e  same y e a r ,  and  
A.W.L. Hemming C h i e f  C l e r k  f o r  West  A f r i c a  i n  1874.
3 -  S e e ,  f o r  e x am p le ,  memorandum by Hemming, 1 Apr.  1874 ,  CO 8 0 6 / 1 2 ,  
c i t e d  i n  H a r g r e a v e s , . P r e l u d e  t o  t h e  P a r t i t i o n ;  170*
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o p p o n e n t .  A c h o i c e ,  t h e r e f o r e ,  had  t o  be made; w h e t h e r  t o  r e m a in  
i n  West A f r i c a  i n  s t r e n g t h ,  o r  t o  comply w i t h  t h e  P a r l i a m e n t a r y  
r e s o l u t i o n s  o f  1865  and  w i th d r a w .  The c h o i c e  t o  r e m a in  i n  West 
A f r i c a  was made i n  more r e a l i s t i c  t e r m s ,  and  t h i s  r e s u l t e d  i n  t h e  
f o r m a t i o n  o f  t h e  Gold C o a s t  c o lo n y  w h ich  i n c l u d e d  t h e  s e t t l e m e n t  o f  
L a g o s • ^
For  t h e  j u d i c i a l  s y s t e m s  o f  b o t h  Lagos and  t h e  Gold C o a s t ,  t h e  
a m a lg a m a t io n  marked t h e  end  o f  t h e i r  r a t h e r  h a p h a z a r d  d e v e lo p m e n t .  
With t h e  new c l i m a t e  o f  o p i n i o n  b r o u g h t  a b o u t  by t h e  changed  econom­
i c  and p o l i t i c a l  c i r c u m s t a n c e s  on t h e  Gold C o a s t ,  t h e  t im e  had  come 
when t h e  c o m p l a i n t s  and p r o p o s a l s  o f  t h e  p a s t  d e c a d e  c o u l d  be c o u n ­
t e n a n c e d .  T here  w e re ,  h o w ev er ,  s e v e r a l  new f a c t o r s  t h a t  had  t o  be 
t a k e n  i n t o  a c c o u n t  a s  w e l l .  I n  t h e  f i r s t  p l a c e ,  t h e  Gold C o a s t  b e ­
i n g  an amalgam o f  d i f f e r e n t  c o a s t a l  a r e a s ,  some o f  w h ich  o n ly  r e -
2c e n t l y  coming u n d e r  B r i t i s h  c o n t r o l ,  any  j u d i c i a l  s y s t e m  h a d  t o  be 
s u f f i c i e n t l y  c o m p re h en s iv e  t o  a l l o w  f o r  t h e  d i f f e r e n t  l e v e l s  o f  d e v ­
e lopm en t  a t  e ac h  p l a c e .  N e x t ,  t h e  i n c l u s i o n  o f  Lagos i n  t h e  new 
c o lo n y  f o r c e d  t h o s e  c o n c e r n e d  t o  widen  s t i l l  f u r t h e r  t h e  sc o p e  o f  
t h e  new l e g a l  s t r u c t u r e  i n  r e c o g n i t i o n  o f  t h e  p e c u l i a r  c i r c u m s t a n c e s  
o f  t h a t  p l a c e .  And t h i r d l y ,  t h e  d e c i s i o n  t o  r e m a in  i n  West A f r i c a  
i n  a  p o s i t i v e  way meant  t h a t  t h e  j u d i c i a l  sy s te m  c o n c e i v e d  a t  t h i s  
t im e  had  t o  be s u f f i c i e n t l y  e l a s t i c  t o  a d m i t  f o r  t h e  f u t u r e  g ro w th
1-  By L e t t e r s  P a t e n t  o f  24 J u l y  1 8 7 4 , t h e  s e t t l e m e n t s  on t h e  Gold 
C oas t  and  Lagos were e r e c t e d  i n t o  one c o l o n y .
2 -  There  were t e r r i t o r i a l  e x c h a n g e s  b e tw ee n  t h e  Dutch and B r i t a i n  i n  
1868, and  i n  1872  t h e  Dutch were  b o u g h t  o u t  a l t o g e t h e r .  S e e ,  D. 
Kimble ,  A P o l i t i c a l  H i s t o r y  o f  Ghana, 1850 - 1 9 2 8 , London, 19&3* 
2 23 -2 2 4 ,  "259=273:-----------------  ------------- -------------------
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o f  t h e  c o l o n y .
These  c o n s i d e r a t i o n s  above  a l l  c o l o u r e d  t h e  t h i n k i n g  o f  t h o s e  
i n  London whose r e s p o n s i b i l i t y  i t  was t o  p r o v i d e  t h e  Gold C o a s t  
c o lo n y  w i t h  a  new j u d i c i a l  s y s t e m .  A p r a g m a t i c  a p p r o a c h  t o  l e g a l  
p ro b le m s  i n  West A f r i c a ,  b a s e d  on t h e  rec o m m e n d a t io n s  o f  c o l o n i a l  
o f f i c i a l s  on t h e  c o a s t ,  had  t o  be d i s c a r d e d  f o r  a  more w i d e ly  a p p ­
l i c a b l e  s o l u t i o n  t o  a  h o s t  o f  p r o b l e m s ,  some o f  w h ich  b o r e  s c a n t  
r e l a t i o n  t o  e a c h  o t h e r .  A l th ou g h  i n d i v i d u a l  o p i n i o n s  o f  o f f i c e r s  
on th e  c o a s t  were  e n t e r t a i n e d  i n  m a t t e r s  o f  d e t a i l ,  t h e  g e n e r a l  
o u t l i n e  o f  t h e  new j u d i c i a l  sy s te m  was p r i m a r i l y  o f  C o l o n i a l  O f f i c e  
c o n c e p t i o n .
At t h e  C o l o n i a l  O f f i c e ,  s o l u t i o n s  t o  West A f r i c a n  p ro b le m s  
were l a r g e l y  i n f l u e n c e d  by what  o b t a i n e d  a t  t h e  t im e  i n  E ng la n d ,  
and  what h a d  p r o v e d  s u c c e s s f u l  i n  t h e  e a s t e r n  c o l o n i e s .  I n  1873 
t h e  a r c h a i c  E n g l i s h  l e g a l  s y s t e m ,  w i t h  i t s  t h r e e  c l a s s e s  o f  c o u r t s ,  
had  been  r e f o r m e d .  The J u d i c a t u r e  Act  o f  t h a t  y e a r  combined i n  
one s y s te m  t h e  e x i s t i n g  s u p e r i o r  c o u r t s ,  and m o d i f i e d  t h e  p r o c e d u r e  
t o  be f o l l o w e d  i n  them . A Supreme C o u r t  o f  J u d i c a t u r e  was c r e a t e d ,  
c o n s i s t i n g  o f  a  High C o u r t  o f  J u s t i c e  and  a  C o u r t  o f  A p p e a l .  P r o ­
c e d u r e  i n  t h e  High C o u r t  was s i m p l i f i e d :  t r i a l  by  j u r y ,  which had  
b een  t h e  r u l e  i n  t h e  C o u r t s  o f  Common Law b u t  n o t  i n  C h a n c e ry ,  was 
now made a  m a t t e r  o f  c o n v e n ie n c e  i n  a l l  c o u r t s ,  t h a t  i s ,  t h e  c h o ic e  
o f  b o th  p a r t i e s  t o  t h e  c a u s e ;  and  w h e re a s  e v i d e n c e  h a d  b e en  g i v e n  
o n ly  o r a l l y  i n  t h e  fo rm e r  c o u r t s  and  by a f f i d a v i t  i n  t h e  l a t t e r ,
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now i t  c o u l d  be r e n d e r e d  o r a l l y  i n  b o t h .
The J u d i c a t u r e  Act o f  1873 a c h i e v e d  two t h i n g s  t h a t  were l a t e r  
employed by  t h e  C o l o n i a l  O f f i c e  i n  d e t e r m i n i n g  t h e  j u d i c i a l  s y s te m  
t o  be e s t a b l i s h e d  on t h e  Gold C o a s t :  a l l  t h e  c o u r t s  i n  t h e  c o u n t r y  
were u n i t e d  i n  t h e  one High C o u r t  o f  J u s t i c e ,  and  p r o c e d u r e  i n  t h e  
c o u r t s  was s i m p l i f i e d  and made u n i f o r m .  But t h e  s i t u a t i o n  i n  West 
A f r i c a  h a r d l y  r e s e m b l e d  t h e  c i r c u m s t a n c e s  i n  which  E n g l i s h  c o u r t s  
had  t o  f u n c t i o n .  Fo r  more s i m i l a r  c o n d i t i o n s ,  t h e  C o l o n i a l  O f f i c e  
l o o k e d  t o  t h e i r  c o lo n y  o f  Hong Kong, and  i t  was from t h e  d e t a i l s  o f  
i t s  l e g a l  s y s t e m  t h a t  t h e  Gold C o a s t  j u d i c i a r y  r e c e i v e d  i t s  c h a r ­
a c t e r .  W hile  t h e  im p e tu s  f o r  a  u n i f i e d  l e g a l  s t r u c t u r e  came from 
ch an g e s  i n  t h e  E n g l i s h  l e g a l  s y s t e m ,  t h e  groundwork  o f  t h e  Supreme 
C o ur t  O rd inance  o f  1 8 7 6 , wh ich  e s t a b l i s h e d  t h e  Supreme C o ur t  o f  t h e  
Gold C o a s t ,  i s  t o  be fo u nd  i n  t h e  Hong Kong C i v i l  P r o c e d u r e  Code o f  
1873* Only i n  some o f  t h e  m inor  p o i n t s ,  p e r t a i n i n g  t o  p r o c e d u r e ,  
were West A f r i c a n  o p i n i o n s  s o l i c i t e d .  I t  was r e a l i s e d  t h a t  e x i s t ­
i n g  p r a c t i c e s  i n  West A f r i c a n  c o u r t s ,  t h o u g h  founded  on p r o c e d u r e  
i n  E n g la n d ,  were ,ft o o  c o m p l i c a t e d  and  t e c h n i c a l  t o  work  s a t i s f a c ­
t o r i l y 11;^  and i t  was t o  a s s i s t  i n  t h e s e  d e t a i l s  t h a t  t h e  C o l o n i a l  
O f f i c e  h ad  t h e  Q u e e n ' s  A dvocate  a t  S i e r r a  Leone ,  David  C h a lm ers ,
t r a n s f e r r e d  t o  t h e  Gold C o a s t  a s  C h i e f  J u s t i c e  d e s i g n a t e  o f  t h e
A
soon  t o  be e s t a b l i s h e d  Supreme C o u r t .  With C h a lm e r s '  a s s i s t a n c e ,
1 -  F.W. M a i t l a n d  and  F .C .  Montague,  A S k e t c h  o f  E n g l i s h  L e g a l  H i s t o r y ,
London 1913,  165 - 1 6 9 .
2 -  Redwar, Comments ,• 47*
3 -  CO t o  t h e  Governor  o f  t h e  West A f r i c a n  s e t t l e m e n t s ,  20 J a n . 1874,
CO 2 6 7 /3 2 7 ;  m in u te  by  F a i r f i e l d ,  20 S e p t .  1874,  on M a r s h a l l  t o  
H e r b e r t ,  18 Aug. 1874,  CO 9 8 /1 1 4 .
4 -  CO t o  B e r k e l e y ,  24 J u l y  1874,  CO 2 6 7 /3 2 6 .
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E.D.  F a i r f i e l d ,  R.G.W. H e r b e r t  and  S i r  J u l i a n  P a u n c e f o r t e  i n  Lon­
d o n - d r a f t e d  t h e  f i n a l  v e r s i o n  o f  t h e  o r d i n a n c e s  t h a t  e s t a b l i s h e d  
t h e  j u d i c i a l  s y s te m  o f  t h e  Gold C o a s t  C o lon y .
In  1 8 7 6 , a  Supreme C o u r t  o f  J u d i c a t u r e  was e s t a b l i s h e d  f o r
t h e  Gold C o a s t  c o l o n y ,  c o n s i s t i n g  o f  a  C h i e f  J u s t i c e  and f o u r  
2P u i s n e  J u d g e s .  The F u l l  C o u r t ,  t h a t  i s ,  a t  l e a s t  two j u d g e s ,  
one o f  whom had t o  be t h e  C h i e f  J u s t i c e  o r  h i s  s u r r o g a t e ,  was co n ­
s t i t u t e d  a  C o u r t  o f  A ppea l  from lo w e r  c o u r t  d e c i s i o n s .  In  a l l  m a t ­
t e r s  b r o u g h t  b e f o r e  t h e  F u l l  C o u r t ,  d e c i s i o n s  were r e a c h e d  by m a j ­
o r i t y  v o t e ,  t h e  C h i e f  J u s t i c e  h a v in g  a  c a s t i n g  v o t e  when t h e  c o u r t  
s a t  w i t h  o n l y  two j u d g e s . ^  I n  c i v i l  c a s e s ,  a p p e a l s  f rom ju d gem en ts  
o f  lo w e r  o r  D i v i s i o n a l  C o u r t s  c o u ld  be made where  t h e  c l a i m  i n
1 -  O r d in a n c e s  4 and 3 o f  31 Mar. 1 8 7 6 . These  o r d i n a n c e s  can  be 
found  i n  S t a l l a r d  and R i c h a r d s ,  Laws o f  t h e  Colony o f  L a g o s *
2 -  A l th o u g h  t h e  Supreme C o u r t  was e s t a b l i s h e d  by  O rd in ance  4 o f  31 
Mar. 1 8 7 6 , t h e  c o u r t  d i d  n o t  b e g i n  t o  f u n c t i o n  u n t i l  7 A p r i l  t h e  
f o l l o w i n g  y e a r .  The p r o v i s i o n s  o f  t h e  Supreme C o u r t  O rd inance  
o f  1876  a r e  o u t l i n e d  i n  E l i a s ,  The N i g e r i a n  L e g a l  S y s t e m , 6 7 - 7 8 .
3"  O rd in a n c e  4 o f  31 Mar.  1 8 7 6 , S e c t i o n s  3-7♦ T here  had  b e e n  some 
d i s a g r e e m e n t  o v e r  t h e  c o n s t i t u t i o n  o f  t h e  F u l l  C o u r t ,  and t h e  
method by which  a p p e a l s  s h o u l d  be made. F a i r f i e l d  was i n  f a v o u r  
o f  h a v i n g  two o f  t h e  c o u r t fs  j u d g e s  c o n d u c t  a  r e h e a r i n g  i n  t h e  
f i r s t  i n s t a n c e ,  r a t h e r  t h a n  h a v in g  an  im m ed ia te  r e c o u r s e  t o  an 
a p p e a l .  I f  t h e i r  d e c i s i o n  r e m a in e d  c o n t e s t e d ,  a  F u l l  C o u r t  o f  
t h r e e  c o u l d  t h e n  be c o n v en e d .  C h a lm e r s ,  h o w e v e r ,  o b j e c t e d  t o  t h e  
p r o p o s a l  f o r  an i n t e r m e d i a t e  h e a r i n g  a s  t im e  w a s t i n g  and t o  t h e  
F u l l  C o u r t  h a v in g  t o  c o m p r i s e  t h r e e  j u d g e s .  T h i s  -  he c o n te n d e d  -  
would denude t h e  r e m a in d e r  o f  t h e  c o lo n y  o f  i t s  e n t i r e  j u d i c i a l  
f o r c e ,  u n l e s s  t h e  C o l o n i a l  O f f i c e  was p r e p a r e d  t o  i n c r e a s e  t h e  
number o f  j u d g e s  s t a t i o n e d  i n  t h e  c o l o n y .  As t h e  C o l o n i a l  O f f i c e  
had  no d e s i r e  t o  i n c r e a s e  p e r s o n n e l  i n  a  c o u r t  n o t  y e t  e s t a b ­
l i s h e d ,  C h a l m e r s 1 o b j e c t i o n s  were t a k e n ,  and  t h e  F u l l  C o u r t  t h e r e ­
f o r e  r e q u i r e d  o n ly  two j u d g e s  t o  be c o n s t i t u t e d .  M inu te  by F a i r ­
f i e l d ,  6 Nov. 1874,  on S t r a h a n  t o  C a r n a r v o n ,  27 S e p t .  1874,  CO 96 /  
112;  C ha lm ers  t o  S t r a h a n ,  4 S e p t .  1873 ,  i n  S t r a h a n  t o  C a r n a r v o n ,
6 S e p t .  1873, CO 9 6 /1 1 6 .
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q u e s t i o n  i n v o l v e d  £ 5 0  o r  m ore .  I n  c r i m i n a l  c a s e s ,  a p p e a l s  c o u ld  
be made a g a i n s t  t h e  o r i g i n a l  ju d g em en ts  o f  D i v i s i o n a l  C o u r t s  o r  
a g a i n s t  d e c i s i o n s  on a p p e a l  i n  t h e s e  c o u r t s  t h a t  r e v e r s e d  t h e  f i n d ­
i n g s  o f  t h e  lo w e r  c o u r t .  T h is  p r o c e d u r e  a p p l i e d  f o r  c a s e s  t r i e d
A
su m m ar i ly  a s  w e l l  a s  t h o s e  t r i e d  on i n f o r m a t i o n .  The F u l l  C o u r t  
a l s o  had  th e  power t o  fle n t e r t a i n  any  a p p l i c a t i o n  i n  r e f e r e n c e  t o  
any s u i t  o r  m a t t e r  p e n d in g  b e f o r e  t h e  (Supreme) C o u r t  i n  any P ro ­
v i n c e ,  and  t o  make any o r d e r  and  g i v e  su c h  d i r e c t i o n s ” a s  th e  c a s e  
r e q u i r e d .  Q u e s t i o n s  o f  l aw  c o u ld  be  r e s e r v e d  f o r  c o n s i d e r a t i o n  by
t h e  F u l l  C o u r t ,  t h e  judgem ent  o f  t h e  c o u r t  o f  f i r s t  i n s t a n c e  b e i n g
2p o s t p o n e d  u n t i l  su c h  q u e s t i o n s  were d e c i d e d .
For j u r i s d i c t i o n a l  p u r p o s e s ,  t h e  c o l o n y  was d i v i d e d  i n t o  p r o ­
v i n c e s  and  d i s t r i c t s .  Lagos and i t s  " p r o t e c t e d  t e r r i t o r i e s ” b e ­
came t h e  e a s t e r n  P r o v i n c e  o f  t h e  c o l o n y ,  w i t h  d i s t r i c t s  c o r r e s p o n d ­
i n g  t o  a r e a s  f o r m e r l y  u n d e r  t h e  c o n t r o l  o f  D i s t r i c t  M a g i s t r a t e s  o r  
C i v i l  Commandants.  D i v i s i o n a l  C o u r t s  were  t o  be h e l d  i n  each  p r o ­
v i n c e  ( t h e r e  were  t h r e e  i n  t h e  c o l o n y )  m o n th ly ,  and p r e s i d e d  o v e r
by a  j u d g e ;  and e a c h  d i s t r i c t  was t o  have  i t s  own c o u r t  p r e s i d e d
if
o v e r  by a  c o m m iss io n e r  o f  t h e  Supreme C o u r t .  The j u r i s d i c t i o n  o f  
D i s t r i c t  Com m iss ioner  and  D i v i s i o n a l  C o u r t s  depended  on th e  j u r i s ­
1 -  O rd inance  k  o f  31 Mar.  1 8 7 6 , S e c t i o n s  31 “53? o r d i n a n c e  3 o f  31
Mar. 1 8 7 6 , O rde r  L I I I .
2 -  O rd in an ce  k  o f  31 Mar.  1 8 7 6 , S e c t i o n s  3 ^ -3 3 •
3 -  The " p r o t e c t e d  t e r r i t o r i e s "  and  t h e  d i s t r i c t s  a t  Lagos a r e  d i s ­
c u s s e d  i n  c h a p t e r  VI.
k -  O rd inance  o f  31 Mar. 1 8 7 6 , S e c t i o n s  2 2 - 2 3 1 3^-33*
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d i c t i o n  i n d i v i d u a l  c o m m is s io n e r s  were  a u t h o r i s e d  t o  e x e r c i s e .  T h i s  
c o u l d  be any or  a l l  o f  t h e  Supreme C o u r t s  j u r i s d i c t i o n  i n  t h a t  p a r ­
t i c u l a r  d i s t r i c t ,  and i f  t h e  two p a r t i e s  t o  a  s u i t  a g r e e d ,  t h e  com­
m i s s i o n e r  c o u ld  d e t e r m i n e  c a s e s  i n  which  th e  c l a i m  e x c e e d e d  h i s  
j u r i s d i c t i o n  by up t o  t w i c e  th e  a u t h o r i s e d  amount .
D i s t r i c t  Com miss ioner  C o u r t s  e x e r c i s e d  a  summary j u r i s d i c t i o n  
i n  a l l  c a s e s .  A ppeal  i n  c r i m i n a l  c a s e s  c o u l d  be made i n  e v e r y  i n ­
s t a n c e  t o  th e  D i v i s i o n a l  C o u r t  o f  t h e  p r o v i n c e ,  and  i n  c i v i l  a c t -
2i o n s ,  i f  t h e  amount i n  q u e s t i o n  i n v o l v e d  a t  l e a s t  £3* A l l  o t h e r  
c i v i l  and c r i m i n a l  c a s e s ,  beyond  t h e  j u r i s d i c t i o n  o f  c o m m is s io n e r s ,  
were t o  be h e a r d  and d e t e r m i n e d  i n  D i v i s i o n a l  C o u r t s  b e f o r e  a  J u d g e ,  
I n  a d d i t i o n  t o  t h i s  j u r i s d i c t i o n ,  j u d g e s  a l s o  p o s s e s s e d  a  summary 
j u r i s d i c t i o n  o v e r  c r i m i n a l  a c t i o n s  o t h e r  t h a n  f e l o n i e s ,  l a r c e n y ,  
em bezz lem ent  o r  r e c e i v i n g  s t o l e n  p r o p e r t y ,  p r o v i d e d  t h e  o f f e n c e  
c o u l d  be p u n i s h e d  w i t h  im p r i so n m e n t  n o t  e x c e e d i n g  n i n e  m onths ,  o r
3
a  f i n e  n o t  e x c e e d i n g  £ 100  and  im p r i s o n m e n t  f o r  up t o  t h r e e  m o n ths .  
The d i v i s i o n  o f  t h e  c o lo n y  i n t o  j u r i s d i c t i o n a l  d i s t r i c t s  f e l l  
n a t u r a l l y  a l o n g  g e o g r a p h i c a l  l i n e s .  F o r  t h e  c o n v e n ie n c e  o f  s u i t o r s  
and w i t n e s s e s  a l i k e ,  l o c a l  v e n u e s  were d e s i r a b l e ,  and  i t  was t o  t h e  
c o lo n y * s  a d v a n t a g e  t o  have  c r im e  d e a l t  w i t h  i n  t h e  l o c a l i t y  i n  which  
i t  was c o m m i t t e d .  I t  was g e n e r a l l y  a g r e e d  t h a t  c o m m is s io n e r s  s h o u l d  
p o s s e s s  a  l i m i t e d  and w e l l - d e f i n e d  a u t h o r i t y ,  t h e  amount  o f  j u r i s ­
1 -  O rd inance  3 o£  3*1 Mar, 1 8 7 6 , O rd e r  X, R u le s  1 - 2 ,
2 -  I b i d , , O rd e r  L I I I .
3 -  I b i d . , S e c t i o n  •
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d i c t i o n  v a r y i n g  i n  a c c o r d a n c e  w i th  t h e  i n d i v i d u a l s  q u a l i f i c a t i o n s  
and  t h e  c h a r a c t e r  o f  h i s  d i s t r i c t .  I n  r e m o t e r  a r e a s  i t  was c o n s i d ­
e r e d  more e x p e d i e n t  f o r  them t o  have  g r e a t e r  a u t h o r i t y  i n  o r d e r  t o
"I
a v o i d  a s  f a r  a s  p o s s i b l e  d e l a y s  i n  h e a r i n g  c a s e s #  The d e p a r t u r e  
from t h e  more u s u a l  p r a c t i c e  o f  g r a n t i n g  l i m i t e d  summary j u r i s d i c ­
t i o n  was p ro m p te d  by t h e  d i f f i c u l t i e s  c o u r t s  met i n  o b t a i n i n g  th e  
a t t e n d a n c e  o f  i n t e r e s t e d  p a r t i e s #  E x p e r i e n c e  had  shown t h a t  a f t e r  
t h e  p r e l i m i n a r y  e x a m i n a t i o n  w i t n e s s e s  and even  th e  c o m p l a i n i n g  p a r ­
t y  would n o t  b o t h e r  t o  r e t u r n  f o r  t h e  a c t u a l  t r i a l .  By e x t e n d i n g  
t h e  summary powers  o f  j u d g e s  t o  m ost  n o n - f e l o n i e s , i t  was hoped 
t h i s  d i f f i c u l t y  m ig h t  be overcome;; an d  t h e  b e n e f i t s  o f  a  t r i a l  b e ­
f o r e  a  Supreme C o u r t  ju d ge  would n o t  be d e n ie d  t o  t h i s  c l a s s  o f  
2o f f e n d e r s .
The o f f i c e r s  o f  t h e  Supreme C o u r t  c o r r e s p o n d e d  r o u g h l y  t o  
t h o s e  o f  t h e  fo rm er  C o u r t  o f  C i v i l  and C r i m i n a l  J u s t i c e .  The I n ­
s p e c t o r - G e n e r a l  o f  t h e  C olony  became S h e r i f f  w i t h  t h e  r e s p o n s i b i l i t y  
f o r  e x e c u t i n g  t h e  ju d g em en ts  and o r d e r s  o f  t h e  c o u r t .  Each D i v i s ­
i o n a l  C o u r t  had  a s s i g n e d  t o  i t  a  R e g i s t r a r ,  an . I n t e r p r e t e r  and a 
M e ss e n g e r .  B e s i d e s  h i s  r e g u l a r  c o u r t  d u t i e s ,  t h e  R e g i s t r a r  became 
Tax ing  M a s te r  f o r  t h e  c o u r t  -  a  job  i n v o l v i n g  t h e  a s s e s s m e n t  o f  
b i l l s  o f  c o s t s .  P r o v i s i o n  was a l s o  made f o r  t h e  a p p o in tm e n t  o f  
Deputy  R e g i s t r a r s  t o  a s s i s t  when n e c e s s a r y  i n  D i s t r i c t  Com missioner
1 -  C ha lm ers  t o  S t r a h a n ,  k  S e p t .  1875 ,  i n  S t r a h a n  t o  C a r n a r v o n ,  6 
S e p t .  1875,  CO 9 6 /1 1 6 ;  m in u te  by F a i r f i e l d ,  6 Nov. 187^ ,  on S t r a ­
han t o  C a r n a r v o n ,  27 S e p t .  187^ ,  CO 9 6 /1 1 2 .
2 -  C ha lm ers  t o  S t r a h a n ,  4 S e p t .  1875* S t r a h a n  t o  C a r n a r v o n ,  6 
S e p t .  1875,  CO 9 6 / 1 1 6 .
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C o u r t s .  The o n ly  a l t e r a t i o n  o f  s i g n i f i c a n c e  i n  t h e  c o u r t ' s  o f f i ­
c e r s  was i n  t h e  p o s i t i o n  o f  S h e r i f f .  H i t h e r t o ,  t h a t  o f f i c e  had 
l a r g e l y  b e en  an h o n o r a r y  o n e ,  and  h a d ,  i n  f a c t ,  be d i s c o n t i n u e d  
a t  Lagos a f t e r  1872* Under t h i s  new a r r a n g e m e n t ,  t h e  S h e r i f f  b e ­
came r e s p o n s i b l e  f o r  e x e c u t i n g  t h e  c o u r t ’s  o r d e r s  and  ju d gem en ts  
i n  p l a c e  o f  t h e  R e g i s t r a r .  T h i s  was d e c i d e d  upon p r i m a r i l y  t o  r e ­
l i e v e  t h e  ju d g e s  o f  t h e  c o u r t  o f  d i r e c t  s u p e r v i s i o n  o v e r  t h e s e  
2m a t t e r s •
P r o c e d u r e  i n  t h e  c o u r t s  was d e s i g n e d  f o r  s i m p l i c i t y ,  In  summ­
a r y  t r i a l s  t h e  s u b s t a n c e  o f  t h e  c h a rg e  was g i v e n  t o  t h e  a c c u s e d ,  
and  i f  i t s  t r u t h  was a d m i t t e d  t h e  c o u r t  c o u ld  t h e n  c o n v i c t  him 
f o r t h w i t h .  I f  t h e  t r u t h  o f  t h e  c h a r g e  was d e n i e d ,  t h e  t r i a l  would 
t h e n  p r o c e e d .  E v id en ce  was t e n d e r e d  by t h e  p r o s e c u t i o n  and t h e  d e ­
f e n c e ,  w i t h  t h e  p r o s e c u t i o n fs  c a s e  b e i n g  p r e s e n t e d  f i r s t .  At any  
s t a g e  d u r i n g  th e  p r o c e e d i n g s ,  t h e  c o u r t  c o u l d  p u t  q u e s t i o n s  t o  t h e  
a c c u s e d .  The d e c i s i o n  was t h e n  a  m a t t e r  f o r  t h e  c o u r t ,  t h a t  i s ,  
t h e  c o m m iss io n e r  o r  t h e  j u d g e ,  a l o n e .  I f  i n  t h e  c o u r s e  o f  t h e  h e a r  
i n g ,  i t  a p p e a r e d  t o  t h e  c o u r t  t h a t  t h e  o f f e n c e  b e i n g  t r i e d  c o u ld  
more s u i t a b l y  be e n t e r t a i n e d  by l e s s  summary m e th o d s ,  t h e  a c c u s e d  
c o u ld  be  com m it ted  f o r  t r i a l  by i n f o r m a t i o n  i n  t h e  m o n th ly  A s s i z e s .
T r i a l  by i n f o r m a t i o n  h ad  r e p l a c e d  t h e  more cumbersome p r o c e d ­
u r e  o f  i n d i c t m e n t  by g r a n d  j u r y  i n  E n g la n d  and t h e  c o l o n i e s  i n  t h e
1-  O rd inance  k  o f  31 Mar. 1 8 7 6 , S e c t i o n s  36-70*
2 -  Chalm ers  t o  S t r a h a n ,  k  S e p t .  1 8 7 5 , i n  S t r a h a n  t o  C a r n a r v o n ,  6 
S e p t .  1873 ,  CO 9 6 /1 1 6 .
3 -  O rd inance  3 o f  31 Mar. 1 8 7 6 , S e c t i o n s  ^ 9- 6 3 *
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p r e v i o u s  d e c a d e .  L ike  i n d i c t m e n t s  f ram ed  by g r a n d  j u r i e s ,  i n f o r m ­
a t i o n s  r e q u i r e d  a  p r e l i m i n a r y  i n v e s t i g a t i o n  o f  t h e  c h a r g e s  b r o u g h t  
a g a i n s t  an a c c u s e d  which  s a t i s f i e d  t h e  c o u r t  t h a t  a  r e a s o n a b l e  c a s e  
c o u ld  be made a g a i n s t  t h e  p r i s o n e r  and t h a t  t h e  o f f e n c e  c o u l d  n o t  
be d e a l t  w i t h  summari ly*  I n  most  c a s e s ,  i n f o r m a t i o n s  c o u l d  n o t  be 
f i l e d  w i t h o u t  a  h e a r i n g  which l a r g e l y  r e s e m b l e d  t h e  p r o c e e d i n g s  i n  
a  summary t r i a l *  I n d e e d ,  a t  t h e  p r e l i m i n a r y  h e a r i n g  where  i t  a p p ­
e a r e d  t o  t h e  c o u r t  t h a t  t h e  o f f e n c e  c o u l d  be a d j u d i c a t e d  su m m ar i ly ,  
t h e  c a s e  c o u l d  be d e t e r m i n e d  t h e n  and  t h e r e .
There  were two m ethods  o f  p r o c e e d i n g  w i th  t r i a l  by i n f o r m a t i o n .
I f  t h e  c h a r g e  was a  c a p i t a l  one ,  t h e  t r i a l  was t o  be h e a r d  by t h e
c o u r t  w i t h  t h e  a s s i s t a n c e  o f  a  j u r y  o f  tw e lv e  men, s e v e n  o f  whom
2were t o  be " S p e c i a l  j u r o r s "  when p o s s i b l e .  Fo r  a l l  o t h e r  c h a r g e s ,  
i t  was p r o v i d e d  t h a t  t h e  G overnor  by E x e c u t i v e  Order  c o u l d  a p p o i n t  
any  o f f e n c e  o r  c l a s s  o f  o f f e n c e s  t o  be t r i e d  b e f o r e  a  j u r y ;  t h e s e  
o r d e r s  c o u l d  be a p p l i c a b l e  e i t h e r  t h r o u g h o u t  t h e  c o lo n y  o r  i n  s p e c ­
i f i c  d i s t r i c t s  o r  p l a c e s .  Those a c c u s e d  o f  o f f e n c e s  c o v e r e d  by such  
o r d e r s  h ad  t h e  o p t i o n  o f  b e i n g  t r i e d  b e f o r e  t h e  c o u r t  s i t t i n g  a l o n e ,  
o r  w i t h  a  j u r y  o f  a t  l e a s t  s e v e n  men.
I n  t r i a l s  w i t h  j u r i e s ,  i f  t h e  a c c u s e d  was n o t  a  n a t i v e  o f  t h e
c o lo n y  o r  c o u n t r i e s  s u b j e c t  t o  t h e  c o u r t ' s  j u r i s d i c t i o n ,  the  c o u r t
c o u ld  d i r e c t  t h a t  up t o  one h a l f  o f  t h e  j u r y  had  t o  be n o n - n a t i v e s .
1 -  I b i d . , S e c t i o n s  64-79*
2 -  S p e c i a l  J u r o r s  were c h o se n  from t h e  j u r y  l i s t s  c o m p i l e d  a n n u a l l y  
and were  p r o m in e n t  members o f  t h e  community ,  su ch  a s ,  c h i e f s ,  
c l e r i c s  and b u s in e s s m e n .
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T hree  p e r e m p to r y  c h a l l e n g e s  o f  j u r o r s  were  a l l o w e d ,  and u n l i m i t e d
c h a l l e n g e s  f o r  c a u s e .  I n  a l l  c a s e s  j u r y  v e r d i c t s  were  t o  be u n a n i -  
1
mous.  J u r y  q u a l i f i c a t i o n s  c o u ld  e a s i l y  be m et .  A l l  men be tw een
t h e  a g e s  o f  tw e n ty  and s i x t y ,  w h e th e r  l i t e r a t e  o r  n o t ,  and  r e s i d e n t
w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  Supreme C o u r t  were  q u a l i f i e d  t o
s e r v e  a s  j u r o r s .  The p r e p a r a t i o n  o f  a n n u a l  j u r y  l i s t s  f o r  each
d i s t r i c t  was t h e  r e s p o n s i b i l i t y  o f  i n d i v i d u a l  c o m m i s s i o n e r s ,  and
i t  was t h e  S h e r i f f ' s  d u t y  t o  empanel  a l l  j u r i e s ,  s e l e c t i n g  j u r o r s  
2
by b a l l o t .
A l l  o t h e r  i n f o r m a t i o n s  t r i e d  w i t h o u t  j u r i e s  were  h e a r d  w i t h
t h e  a i d  o f  a s s e s s o r s .  T hree  were u s u a l l y  p r e s e n t  a t  su c h  a t r i a l ,
s e l e c t e d  p r e v i o u s l y  from t h e  S p e c i a l  J u r o r  l i s t .  I n  c a s e s  h e a r d  by
a  judge  an d  a s s e s s o r s ,  t h e  d e c i s i o n  o f  t h e  c o u r t  was t h e  p r e r o g a t i v e
o f  th e  ju d g e  a l o n e ;  t h e  a i d  r e n d e r e d  by a s s e s s o r s  was i n  t h e  form
o f  o p i n i o n  o n l y .  A s s e s s o r s '  o p i n i o n  c o u l d  i n f l u e n c e  t h e  c o u r t ' s
f i n a l  v e r d i c t ,  b u t  t h e  d e c i s i o n  i t s e l f  was v e s t e d  " e x c l u s i v e l y  i n
t h e  J u d g e " .  D i s s e n t i n g  a s s e s s o r s  c o u l d  r e c o r d  t h e  g ro u n d s  o f  t h e i r
3
d i s s e n t  i n  t h e  m in u te s  o f  t h e  t r i a l .
I n  c i v i l  m a t t e r s ,  p r o c e e d i n g s  from t h e  form o f  w r i t s  t o  th e  
e x e c u t i o n  o f  ju d g em en ts  were f i n a l l y  r e g u l a t e d .  S u i t s  were  o r d i n ­
a r i l y  " h e a r d  and d e t e r m i n e d  i n  a  summary manner w i t h o u t  p l e a d i n g s " ,  
b u t  t h e  c o u r t  c o u ld  o r d e r  t h e  p l a i n t i f f  o r  t h e  d e f e n d a n t  t o  f i l e  a
1 -  O rd inance  5 o f  31 Mar. 1 8 7 6 , S e c t i o n s  1 0 9 -1 2 4 ,  P e r e m p to r y  c h a l l ­
enges  a u t o m a t i c a l l y  d i s q u a l i f i e d  j u r o r s  f rom s e r v i c e  on a  p a r t i c u ­
l a r  j u r y ;  c h a l l e n g e s  f o r  c a u s e ,  ho w e v e r ,  had  f i r s t  t o  be a c c e p t e d  
by t h e  c o u r t  b e f o r e  t h e  j u r o r  was d i s q u a l i f i e d .
2 -  O rd in an ce  5 o f  3*1 Mar. 1 8 7 6 , S e c t i o n s  123-129*
3 -  I b i d . ,  S e c t i o n s  16 4 -1 7 2 .
Iif5
w r i t t e n  s t a t e m e n t  a t t e s t i n g  t o  h i s  c l a i m  o r  d e fen ce#  At t h e  h e a r ­
i n g  i t s e l f ,  t h e  p a r t y  on whom t h e  b u r d e n  o f  p r o o f  l a y  had t h e  r i g h t  
t o  s t a t e  h i s  c a s e  f i r s t #  He t h e n  p r o d u c e d  h i s  e v i d e n c e  and exam­
i n e d  h i s  w i t n e s s e s #  A f t e r  c o n c l u d i n g  h i s  c a s e ,  t h e  o t h e r  p a r t y  
s t a t e d  h i s  c a s e ,  t e n d e r e d  e v id e n c e  and exam ined  h i s  w i t n e s s e s #
Judgement  was t h e n  g i v e n  by t h e  c o u r t #  T here  was no  p r o v i s i o n  f o r
2
t r i a l  w i t h  j u r y ,  n o r  f o r  t r i a l  w i th  t h e  a i d  o f  a s s e s s o r s #
At any t im e  b e f o r e  t h e  judgem ent  was g i v e n ,  an Mo r d e r  o f  r e f ­
e r e n c e "  c o u l d  be made by b o t h  p a r t i e s  t o  t h e  s u i t  a g r e e i n g  t o  an 
o u t s i d e  a r b i t r a t i o n .  The a r b i t r a t o r s  would  be c h o se n  by  t h e  p a r ­
t i e s  t h e m s e l v e s ,  and  t h e  d e c i s i o n  o f  t h e  a r b i t r a t i o n ,  i f  c o n s i s t e n t
w i t h  a c c e p t e d  p r o c e d u r e s ,  would  be e n f o r c e d  i n  a  l i k e  manner as  a
3
judgem ent  o f  t h e  c o u r t#  F i n a l l y ,  a p p e a l s  c o u ld  be made from t h e
d e c i s i o n s  o f  a  D i v i s i o n a l  C o u r t ,  where  t h e  c l a i m  amounted  t o  a t  
l e a s t  £ 5 0 ,  and from a  D i s t r i c t  Com missioner  C o u r t ,  where  i t  was a t  
l e a s t  £5# D e c i s i o n s  r e v e r s e d  i n  a  D i v i s i o n a l  C o u r t  c o u l d  be a p p e a l ­
ed  t o  t h e  F u l l  C o u r t ,  b u t  c o n f i r m a t i o n  o f  a  lo w e r  c o u r t  d e c i s i o n  was 
f i n a l . ^
P r o v i s i o n s  f o r  t e n d e r i n g  e v id e n c e  f o l l o w e d  c l o s e l y  t h o s e  i n  
o t h e r  E n g l i s h - s t y l e d  c o u r t s .  The c o u r t  had  t h e  power t o  summon w i t ­
n e s s e s  and  p e n a l i s e  f o r  n o n - c o m p l i a n c e .  W i t n e s s e s  were c o m p e l le d
1-  O rd inance  4 o f  31 Mar.  1 8 7 6 , S c h e d u le  I I ,  O rd e r  XXVI, Rule  1.
2 -  I b i d . ,  O rd e r  XXXIV.
3 -  I b i d . , Order  L I I .
4 -  I b i d . , O rd e r  L I I I .
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t o  t a k e  t h e  o a th  and t o  t e s t i f y  b e f o r e  t h e  c o u r t  o r  be a d ju d g e d  
i n  contem pt*  D u r in g  t h e  t r i a l ,  t h e  c o u r t  c o u ld  o r d e r  t h e  i n s p e c t ­
i o n  o f  any  moveable  o r  immoveable p r o p e r t y  by t h e  c o u r t  i t s e l f ,  t h e  
j u r y ,  i f  one h ad  been  e m p a n e l l e d ,  o r  t h e  p a r t i e s  and w i t n e s s e s  t o  
t h e  m a t t e r  b e f o r e  t h e  c o u r t *  The one p o i n t ,  which  i n  some way t o o k  
i n t o  a c c o u n t  t h e  i n d i v i d u a l  n e e d s  o f  t h e  c o lo n y ,  p r o v i d e d  f o r  th e  
summoning o f  c h i e f s  and o t h e r  q u a l i f i e d  p e o p l e ,  a s  t h e  c o u r t  d i r e c t ­
e d ,  t o  a c t  a s  r e f e r e e s ,  when a  n a t i v e  l aw  o r  cus tom  had  t o  be d e t e r ­
mined.  R e f e r e e s  would be c o n s u l t e d ,  o n ly  on s p e c i f i c  q u e s t i o n s  o f  
n a t i v e  law  o r  cus tom  -  n o t  i n  an  a s s e s s o r  c a p a c i t y  -  and  a f f i r m a t ­
i o n  o f  a  law  o r  cus tom  by a  r e f e r e e  had  t o  be c o n s i d e r e d  c o r r e c t  
e v id e n c e  by t h e  c o u r t*
ed c o n te m p o ra ry  E n g l i s h  l e g a l  p r a c t i c e s ,  some were  t h e  r e s u l t  en ­
t i r e l y  o f  t h e  p e c u l i a r  c i r c u m s t a n c e s  o f  West A f r i c a .  Because t h e  
p o p u l a t i o n  was o v e rw h e lm in g ly  a  n o n - E n g l i s h  s p e a k i n g  o ne ,  i n t e r p r e t ­
i n g  t e s t i m o n y  was a  l o n g ,  p r o t r a c t e d  p r o c e s s ,  w i t h  t h e  r e s u l t  t h a t  
p r o c e e d i n g s  i n  t h e  c o u r t s  t o o k  a lm o s t  d o u b le  t h e  t im e  t h e y  to o k  i n  
c o u r t s  i n  B r i t a i n *  In  o r d e r ,  t h e r e f o r e ,  t o  e x p e d i t e  c o u r t  b u s i n e s s ,
d e p o s i t i o n s  t a k e n  a t  p r e l i m i n a r y  h e a r i n g s  c o u ld  be  a d m i t t e d  a s  e v i -
2dence  w i t h o u t  b e i n g  r e p o r t e d .
1-  O rd inance  k  o f  31 Mar. 1 8 7 6 , S e c t i o n s  8 1 - 9 2 .  T h is  was t h e  p a r t  
l a t e r  p l a y e d  by " a s s e s s o r s ” i n  c o l o n i a l  c o u r t s ;  a t  t h i s  t im e ,  how­
e v e r ,  t h e  d i s t i n c t i o n  b e tw een  " r e f e r e e s ” and " a s s e s s o r s "  s t i l l  
o b t a i n e d .  Q u e s t i o n s  o f  law  a r e  d i s c u s s e d  more f u l l y  be low ,  Chap­
t e r  V.
2 -  Chalm ers  t o  S t r a h a n ,  30 Mar. 1 8 7 6 , i n  S t r a h a n  t o  C a r n a r v o n ,  31
Mar. 1 8 7 6 , CO 96/ 1 1 8 ; O rd in an ce  3 o f  31 Mar. 1 8 7 6 , S e c t i o n s  1 3 0 -1 3 3 .
A l th o u g h  most  o f  t h e  p r o v i s i o n s  f o r  t h e  Supreme C o u r t
1^7
More t e l l i n g  was t h e  a r r a n g e m e n t  by which th e  c o u r t  c o u ld  
i n t e r r o g a t e  t h e  a c c u s e d  d u r i n g  any p a r t  o f  t h e  t r i a l #  The a c c u s e d  
c o u l d  n o t  be f o r c e d  t o  t a k e  an  o a th  o r  a f f i r m ,  and  no i n f l u e n c e  
c o u ld  be  u s e d  t o  i n d u c e  him t o  answ er  t h e  c o u r t ' s  q u e s t i o n s .  But 
a l t h o u g h  he c o u ld  n o t  be p u n i s h e d  f o r  r e f u s i n g  t o  a n s w e r ,  o r  f o r  
a n s w e r in g  f a l s e l y ,  t h e  c o u r t  was a l l o w e d  t o  draw i t s  own i n f e r e n c e s
"I
from h i s  a c t i o n s .  T h is  p r o c e d u r e  d e v i a t e d  from r e g u l a r  E n g l i s h  \
l e g a l  p r a c t i c e s  i n s o f a r  a s  an a c c u s e d  c o u l d  be p e n a l i s e d  i n  t h e  \
\i
n e ed  o f  such  a  p r o c e d u r e  had  b e en  f e l t  by some West A f r i c a n  j u r i s t ^
i n  o r d e r  t o  com pensa te  f o r  t h e  d i f f i c u l t i e s  o f  o t h e r w i s e  o b t a i n i n g /
I
e v i d e n c e .  As t h i s  had  b een  s u c c e s s f u l l y  i n t r o d u c e d  i n t o  I n d i a n  I
c o u r t s ,  a  s h o r t  t r i a l  p e r i o d  i n  West A f r i c a  r a i s e d  no o b j e c t i o n s  j
2e i t h e r  on t h e  c o a s t  o r  i n  London.
The o r d i n a n c e s  e s t a b l i s h i n g  t h e  Gold  C o a s t  Supreme C o u r t  had 
n e c e s s a r i l y  t o  be s u f f i c i e n t l y  g e n e r a l  t o  t a k e  a c c o u n t  o f  t h e  mark­
ed  d i f f e r e n c e s  i n  t h e  dev e lo p m e n t  o f  t h e  v a r i o u s  p l a c e s  on t h e  G o ld  
C o a s t  and a t  L ag o s .  To t h i s  e n d ,  d i s c r e t i o n a r y  pow ers  had  been  
g r a n t e d  t o  t h e  a d m i n i s t r a t i o n  o v e r  c e r t a i n  j u d i c i a l  m a t t e r s ,  most  
n o t a b l y  t r i a l  by j u r y .  The s t r u c t u r e  o f  t h e  c o u r t  i t s e l f  r e f l e c t e d  
t h e  c e n t r a l i s e d  d e s i g n  o f  t h e  j u d i c i a r i e s  i n  E ng lan d  and t h e  c o lo n y  
Hong Kong, which  was p r i n c i p a l l y  em ployed  t o  f a c i l i t a t e  a d m i n i s t r a t -
1 -  I b i d . , S e c t i o n s  31-3^» 13^*
2 -  Mayne t o  t h e  Under S e c r e t a r y  o f  S t a t e ,  16 May 187^,  CO 1 ^ 7 /3 0 ;  
m in u te  by H o l l a n d ,  10 J u l y  187^,  on i b i d . ; m in u t e s  by P a u n c e f o r t e ,  
13 Dec.  187^ and H e r b e r t ,  2*f Dec. 187*1-, on S t r a h a n  t o  C a r n a r v o n ,
27 S e p t ,  187^ ,  CO 9 6 /1 1 2 ,  T h is  i s  d i s c u s s e d  more f u l l y  i n  
c h a p t e r  IV.
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ion*  What had emerged from t h e  c o n t i n u a l  p r o p o s a l s  t o  r e f o r m  t h e  
West A f r i c a n  j u d i c i a l  s y s t e m s  was a  h i g h l y  s o p h i s t i c a t e d  Supreme 
C o u r t ,  w h ich  i n c o r p o r a t e d  t h e  most  r e c e n t  l e g a l  t h i n k i n g  i n  Eng­
l a n d  and on t h e  c o a s t .  On p a p e r ,  a t  l e a s t ,  i t  was an i m p r e s s i v e  
a r r a n g e m e n t .
But t h e  a r r a n g e m e n t  o f  1876  p r o v e d  t o  be t o o  e l a b o r a t e  f o r  
t h e  c i r c u m s t a n c e s  o f  t h e  c o l o n y .  I t  was an o v e r  a m b i t i o u s  scheme 
t h a t  d i d  n o t  t a k e  a c c o u n t  o f  t h e  c o l o n y ' s  g e n e r a l  r e s o u r c e s ,  p a r ­
t i c u l a r l y  an e x p e c t e d  d e f i c i t  i n  i t s  f i n a n c e s  f o r  t h e  f i r s t  few 
y e a r s .  Even b e f o r e  t h e  new c o u r t  s y s t e m  became o p e r a t i v e ,  i t  
was c l e a r  t h a t  more l e g a l  o f f i c e r s  would  have  t o  be p r o v i d e d ,  and 
t h e  C o l o n i a l  O f f i c e ,  f i n d i n g  i t s e l f  h a r d  p r e s s e d ,  was a l r e a d y  t h i n k ­
i n g  o f  economy w h i l e  f i l l i n g  t h e  n e c e s s a r y  p o s i t i o n s .  S u g g e s t i o n s  
were  made t h a t  i t  would be b e t t e r  t o  g e t  " two c h ea p  S c o tc h  o r  I r i s h  
l aw y e rs" ,  r a t h e r  t h a n  an E n g l i s h  b a r r i s t e r  who would  h a v e  t o  be p a i d  
m ore ,  o r  even  s o l i c i t o r s ,  whose " c o m p a r a t i v e l y  i n f e r i o r  p o s i t i o n  
s o c i a l l y  . . .  makes i t  p o s s i b l e  f o r  you t o  g e t  a  b e t t e r  a r t i c l e  f o r  f
I f-
y o u r  money".  As a  l a s t  r e s o r t ,  i t  was c o nceded  t h a t  n o n - l e g a l  men
2would have  t o  f i l l  t h e  c o l o n y 1s  m inor  l e g a l  p o s i t i o n s .
For  t h e  C o l o n i a l  O f f i c e ,  q u a l i f i e d  men were ^ a  v e r y _ s u p e r X lu o u s  
J-uxury" ,  c o n s i d e r i ng " t h e—s i a e —and.  ± m p o r ta n ce  o f  t h e  e o lo n y  _and t h e  
s m a l l  number o f  w h i t £  i n h a h ^ t a n t ^ » . R e q u e s t s  f o r  l e g a l  o f f i c e r s
1 -  The C o l o n i a l  O f f i c e  was aware  o f  th e  c o l o n y ' s  p o o r  f i n a n c i a l  p r o s ­
p e c t s  even  b e f o r e  th e  Supreme C o u r t  O rd inance  was e n a c t e d ;  s e e ,  
m inu te  by Meade, 16 Aug. 1 8 7 5 , on S t r a h a n  t o  C a r n a r v o n ,  14 J u l y
1 8 7 5 , co 96 / 1 1 5 *
2 -  Chalm ers  t o  S t r a h a n ,  10 J u l y  1 8 7 5 , i n  i b i d . ; m in u te  by F a i r f i e l d ,  
14 Aug. 1875, on i b i d .
3 -  Minute  by C a r n a r v o n ,  28 F e b .  18 7 7 , on F r e e l i n g  t o  C a r n a r v o n ,  22 
J a n .  1 8 7 7 , CO 9 6 /1 2 0 .
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t o  r e p l a c e  j u d g e s  a n d  c o m m iss io n e r s  on l e a v e  were  d i s c o u r a g e d  i n  
London,  which  o f t e n  meant t h a t  laymen had  t o  be employed i n  i m p o r t ­
a n t  j u d i c i a l  c a p a c i t i e s  on t h e  c o a s t *  Some p o s i t i o n s  were  s im p ly
n o t  f i l l e d ;  f o r  e x am ple ,  a  r e q u e s t  i n  1880 f o r  a  Crown Law O f f i c e r
1t o  a d v i s e  t h e  A d m i n i s t r a t o r  o f  Lagos was r e f u s e d .  I t  h a d  been t h e  
p r a c t i c e  f o r  t h e  D i s t r i c t  Com miss ioner  o f  Lagos t o  a d v i s e  on l e g a l  
m a t t e r s ,  a s  i t  was c o n s i d e r e d  u n e t h i c a l  f o r  t h e  A d m i n i s t r a t o r  t o  
c o n s u l t  t h e  s e t t l e m e n t ' s  P u i s n e  J u d g e ,  who m igh t  one day have had 
t o  r e n d e r  judgem ent  on law s  t h a t  he  had  h e l p e d  t o  f r am e .  Because  
o f  th e  C o l o n i a l  O f f i c e ' s  a t t i t u d e  to w a rd s  q u a l i f i e d  men, t h e  D i s ­
t r i c t  Com m iss ioner  o f  Lagos was a  layman and c o u ld  n o t  be r e l i e d  
upon i n  t h i s  c a p a c i t y .  The C o l o n i a l  O f f i c e ,  h o w e v e r ,  would  o n ly  
s u g g e s t  t h a t  t h e  P u i s n e  Judge  a t  Lagos a c t  " c o n f i d e n t i a l l y "  a s  l e g ­
a l  a d v i s e r  -  a s  was t h e  c a s e  a t  S i e r r a  Leone -  d e s p i t e  t h e  e t h i c a l  
c o n s i d e r a t i o n s •^
I n  a d d i t i o n  t o  t h e  s t r i n g e n c y  w i t h  which  l e g a l  o f f i c e r s  were 
a l l o c a t e d ,  t h e  s i t u a t i o n  was f u r t h e r  e x a c e r b a t e d  i n  t h e  1 8 8 0 ' s  when 
t h e  te rm s  o f  c o l o n i a l  s e r v i c e  i n  t h e  c o lo n y  were a l t e r e d  from e i g h t ­
een  months on d u ty  and s i x  months l e a v e  t o  s i x  months  l e a v e  a f t e r
1 -  Lagos r e m a in e d  u n d e r  t h e  im m ed ia te  c o n t r o l  o f  an A d m i n i s t r a t o r  
r e s i d i n g  i n  L agos ,  who was r e s p o n s i b l e  f o r  most m a t t e r s  o f  l o c a l  
i m p o r t a n c e •
2 -  G r i f f i t h  t o  U s s h e r ,  25 Mar.  1880, CO t o  U s s h e r ,  26 May 1880, CO 
1 4 7 /4 0 .  I t  had b e en  th e  o p i n io n  o f  S i r  F r e d e r i c k  R o g e r s  t h a t  
o n ly  when i t  was u n a v o i d a b l e  s h o u l d  a  c o l o n y ' s  ju d ge  a l s o  a c t  a s  
l e g a l  a d v i s e r  t o  t h e  G o v e rn o r ;  b u t  he q u a l i f i e d  t h i s  r u l e  o f  thumb 
where t h e  " s m a l l e s t  c o l o n i e s "  were  c o n c e r n e d ,  s e e  T.O. E l i a s ,
Ghana and S i e r r a  Leone ,  London 1962,  280 .
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e v e r y  y e a r  o f  d u ty  on t h e  c o a s t .  While t h e s e  l i b e r a l  t e r m s  of  
s e r v i c e  m ust  h ave  a t t r a c t e d  more c o m p e te n t  men t o  c o l o n i a l  s e r v i c e  
i n  West A f r i c a ,  t h i s  now meant  t h a t  f o r  e v e r y  two p o s i t i o n s  t h r e e  
men were n e c e s s a r y  -  a n o t h e r  s t r a i n  on t h e  manpower r e s o u r c e s  o f  
t h e  c o lo n y .
As t h e r e  were  i n s u f f i c i e n t  numbers  t o  f i l l  even  t h e  e s s e n t i a l  
p o s i t i o n s ,  much l e s s  t h e  e x t r a s  n e e d e d  t o  r e p l a c e  o f f i c e r s  on l e a v e ,  
i t  to o k  a  g r e a t  d e a l  o f  a c r o b a t i c s  i n  t h e  c o lo n y  t o  k e e p  th e  mach­
i n e r y  o f  j u s t i c e  from b r e a k i n g  down. The j u d i c i a l  e s t a b l i s h m e n t  ' 
s h o u l d  have  i n c l u d e d  a t  l e a s t  t h r e e  j u d g e s  t o  p r e s i d e  o v e r  t h e  w e s t ­
e r n ,  c e n t r a l  and  e a s t e r n  D i v i s i o n a l  C o u r t s ;  b u t  u n t i l  1881 ,  t h e r e  I 
were  n e v e r  more th a n  two j u d g e s  i n  t h e  c o lo n y  a t  any one t i m e . ^  
M o reov er ,  even  u n d e r  t h e  o l d  t e rm s  o f  s e r v i c e ,  a t  l e a s t  f o u r  j u d g e s  
s h o u l d  have  b e en  p r o v i d e d  f o r  th e  t h r e e  a v a i l a b l e  j u d g e s h i p s .  Dur­
i n g  one s i x  month p e r i o d ,  t h e  D i s t r i c t  Com miss ioner  o f  Cape C o a s t ,  
who had  n o t  y e t  q u a l i f i e d  a t  t h e  b a r ,  was f o r c e d  t o  a c t  i n  t h r e e  
d i f f e r e n t  c a p a c i t i e s .  With th e  C h i e f  J u s t i c e  t h e  o n ly  ju d g e  i n  t h e  
c o lo n y ,  he was a p p o i n t e d  a c t i n g  P u i s n e  Judge  o f  b o t h  t h e  e a s t e r n  
and  w e s t e r n  p r o v i n c e s ,  w h i l e  r e t a i n i n g  h i s  D i s t r i c t  C o m n is s i o n e r -  
s h i p .  F o r  a lm o s t  s i x  months he s te a m e d  b a ck  and f o r t h  b e tw ee n  Lagos 
( t h e  e a s t e r n  p r o v i n c e )  and Cape C o a s t  ( t h e  w e s t e r n  p r o v i n c e ) ;  and 
t h e  C o l o n i a l  O f f i c e  i n  r e c o g n i t i o n  o f  h i s  a rd u o u s  p e r f o r m a n c e
1 -  The t e r m s  o f  s e r v i c e  r e m a in e d  t h e  same f o r  t h e  Gambia and  S i e r r a  
Leone;  s e e ,  The C o l o n i a l  O f f i c e  L i s t  f o r  1 8 8 5 $ 28*f.
2 -  Rowe t o  K im b e r le y ,  30 Aug. 1881 ,  n o . 2 ^ 0 ,  CO 96 /155*
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awarded  him p r e c e d e n t - s e t t i n g  h a l f  s a l a r i e s  f o r  e a c h  o f  t h e  t h r e e  
p o s i t i o n s  he h e l d  d u r i n g  t h i s  t im e .
Even when t h e  number o f  j u d g e s  i n  t h e  c o lo n y  r e a c h e d  t h e  m i n i ­
mum r e q u i r e d ,  t h e  p r o v i s i o n s  f o r  l o c a l  c o u r t  v e n u e s  worked a g a i n s t  
any  e f f i c i e n t  p l a c e m e n t  o f  t h e  c o l o n y ' s  l e g a l  o f f i c e r s .  In  l e s s  
t h a n  a  f o u r  month p e r i o d  i n  1 8 8 3 * t h e  j u d g e s  and a c t i n g  j u d g e s  o f  
t h e  Supreme C our t  s p e n t  a lm o s t  more t im e  t r a v e l l i n g  be tw een  d i f f e r ­
e n t  p o i n t s  i n  t h e  c o lo n y  t h a n  on t h e  bench  i t s e l f ,  a s  t h e  c h a r t  b e ­
low sh o w s .^
Date 
11 J a n u a r y
20 J a n u a r y  
J a n u a r y  
J a n u a r y  
26 F e b r u a r y
March 
k  March
O f f i c e r
Q u a y l e - J o n e s , A c t i n g  
P u i s n e  Ju d g e ,  W es te rn  
D i s t .
K a c le o d ,  P u i s n e  J u d g e ,  
E a s t e r n  D i s t r i c t .
B a i l e y ,  C h i e f  J u s t i c e .  
M ac leod .
Q u a y le - J o n e s
Bridgman,  A c t in g  
C h i e f  J u s t i c e .
Q u a y le - J o n e s
Movement
P r o c e e d e d  t o  Cape 
C o a s t  from A ccra  on 
a p p o i n t m e n t .
P r o c e e d e d  t o  A ccra  
f rom  L ag os .
P r o c e e d e d  t o  E ng lan d  
on l e a v e .
P r o c e e d e d  t o  E ng land  
on l e a v e .
P r o c e e d e d  t o  E lm ina  
from Cape C o a s t  to 
h o l d  a  S p e c i a l  D i v i s ­
i o n s  C o u r t .
P r o c e e d e d  t o  Axim from 
A c c ra  f o r  a  S p e c i a l  
D i v i s i o n s  C o u r t .
P r o c e e d e d  t o  Cape 
C o a s t  f rom E lm ina  t o  
h o l d  th e  m o n th ly  
A s s i z e s .
1 -  Rowe t o  K im b e r le y ,  30 Aug. 1 8 8 1 , n o .  239» CO 96/135*
2 -  A dapted  from "Movements o f  J u d i c i a l  O f f i c e r s " ,  i n  Row t o  Derby,- 
23 Apr.  1 8 8 3 , CO 9 6 /1 5 0 .
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March Bridgman P r o c e e d e d  t o  A c c ra  from Axim
on c o n c l u s i o n  o f  S p e c i a l  D iv­
i s i o n s  C o u r t .
March S t u b b i n s ,  P u i s n e  P ro c e e d e d  t o  Lagos from A c c ra
J u d g e .  t o  h o l d  t h e  A p r i l  A s s i z e s .
11 A p r i l  Q u a y le - J o n e s  P ro c e e d e d  t o  A c c ra  from Cape
C o a s t  t o  t a k e  up th e  d u t i e s  
o f  Q u e e n ' s  A d v o c a te .
21 A p r i l  S t u b b i n s  P ro c e e d e d  t o  Cape C o as t  from
Lagos t o  t a k e  up  a p p o in tm e n t  
o f  P u i s n e  Judge  o f  t h e  West­
e r n  D i s t .
S t i l l  f u r t h e r  j u g g l i n g  o f  p e r s o n n e l  was n e c e s s a r y .  D i s t r i c t  
C om m iss ioners  w i t h  no l e g a l  b a ck g ro u n d  o r  e x p e r i e n c e  were  e l e v a t e d  
t o  j u d g e s h i p s  i n  o r d e r  t o  meet  t h e  c o u r t * s  s c h e d u l e s ,  and p r i v a t e  
i n d i v i d u a l s  were o f t e n  c a l l e d  upon t o  a c t  a s  t e m p o r a r y  governm ent  
o f f i c i a l s .  Because  o f  t h e  c o n s t a n t  p r e s s u r e  o f  c o u r t  b u s i n e s s ,  
su ch  a p p o in t m e n t s  were se ldom  made w i t h  a  v iew to w a rd s  t h e i r  v a l u e ,  
o r  f o r  t h a t  m a t t e r ,  t h e i r  l e g a l i t y .  At L agos ,  i t  was n e c e s s a r y  i n  
t h e  a b s e n c e  o f  b o t h  t h e  A c t i n g  P u i s n e  Judge  and t h e  D i s t r i c t  Comm­
i s s i o n e r  i n  1 8 8 1 , t o  a p p o i n t  a  b a r r i s t e r ,  t e m p o r a r i l y  r e s i d i n g  
t h e r e ,  t o  t h e  D i s t r i c t  C o m m i s s i o n e r s h i p , and when he was s u b s e q u e n t l y
c a l l e d  upon t o  p r o s e c u t e  an u r g e n t  c a s e ,  t h e  R e g i s t r a r ,  J .A .  Payne ,
1
was a p p o i n t e d  i n  h i s  p l a c e .
U n f o r t u n a t e l y ,  D i s t r i c t  C o m m i s s i o n e r s h i p s , u n l i k e  j u d g e s h i p s ,  
were p e r s o n a l  a p p o i n t m e n t s  and  c o n s e q u e n t l y  n o n - t r a n s f e r a b l e ,  and 
a l t h o u g h  D i s t r i c t  C om m iss ioners  were ex  o f f i c i o  c o m m is s io n e r s  o f  
t h e  Supreme C o u r t ,  t h e y  h a d  no a u t h o r i t y  i n  j u d i c i a l  m a t t e r s  u n t i l
1 -  G r i f f i t h  t o  Row, 23 Nov. 1881, i n  Rowe t o  K im b e r l e y ,  6 Dec. 1881 ,  
CO 1V7A 6 .
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t h i s  was g r a n t e d  u n d e r  t h e  h and  o f  t h e  C h i e f  J u s t i c e  and  t h e  S e a l  
1
o f  C o u r t .  F u r t h e r m o r e ,  t h e y  c o u l d  o n l y  he a p p o i n t e d  by t h e  Gover­
n o r  i n  C o u n c i l  and  n o t ,  a s  i n  b o th  t h e s e  c a s e s ,  by  t h e  A d m i n i s t r a t o r  
2
o f  L agos .  C o n s e q u e n t l y ,  a l l  j u d i c i a l  a c t s  o f  b o th  Nash W i l l i a m s ,  
t h e  b a r r i s t e r ,  an d  Payne were i n v a l i d ;  a l l  p e r s o n s  c o m m it ted  t o  
p r i s o n  by e i t h e r  had t o  be r e l e a s e d ,  and  a l l  p r o s e c u t i o n s  whose 
p r e l i m i n a r y  h e a r i n g  had  been  h e l d  b e f o r e  e i t h e r  had  a l s o  t o  be l a i d
3
a s i d e .  Of c o u r s e ,  t h i s  was o n l y  a  t e c h n i c a l i t y  t h a t  c o u l d  be p u t
r i g h t  by r e h e a r i n g  and r e t r y i n g  th e  c a s e s  i n v o l v e d ;  and p r o v i s i o n
was made f o r  t h e  f u t u r e  t o  a l l o w  t h e  G ov e rn o r  a l o n e  t o  a p p o i n t  D i s -
4t r i c t  C o m m is s io n e r s .  But  f o r  th e  a l r e a d y  h a r d  p r e s s e d  Lagos j u d i c ­
i a r y ,  t h e  p o i n t  was t h a t  some two months o f  work had  now t o  be r e ­
done .
The l a c k  o f  j u d i c i a l  p e r s o n n e l  d i d  n o t  a lw ay s  h ave  such  r e l a t i v e ­
l y  h a r m l e s s  r e s u l t s .  With o n l y  th e  Q ueen’s  A dvoca te  t o  p r o s e c u t e  
o f f e n c e s  su ch  a s  s l a v e - d e a l i n g ,  and he  u s u a l l y  a t  A c cra  w i t h o u t  
ample t im e  t o  make th e  jour .ney t o  L a g o s ,  i t  was n o t  e x t r a o r d i n a r y  
f o r  p e o p le  c h a r g e d  w i t h  c o m m i t t in g  c r i m e s  t o  be k e p t  w a i t i n g  f o r
5
some months i n  g a o l  b e f o r e  t h e i r  c a s e s  were b r o u g h t  t o  t r i a l .  As 
w e l l ,  t h e  p o l i c y  o f  p r o v i d i n g  l e g a l  o f f i c i a l s  from t h e  l e a s t  e x p en ­
s i v e  s o u r c e  was bound t o  l e a d  t o  a p p o i n t m e n t s  o f  o f f i c e r s  t o t a l l y
1 -  O rd inance  o f  31 Mar. 1 8 7 6 , 2nd S c h e d u l e ,  O rder  X, P u le  1 .
2 -  I b i d . ,  S e c t i o n  3 -^*
3* Rowe t o  K im b e r l e y ,  7 J a n .  1882, and  e n c l o s u r e s ,  CO 1 *+7/^-7*
4 -  O rd inance  7 o f  30 May 1882,  CO 97/2*
5 -  See ,  f o r  ex am p le ,  Macleod t o  G r i f f i t h ,  21 May 1880 ,  i n  G r i f f i t h  
t o  U s s h e r ,  22 May 1880,  CO 14-7A1.
15^
u n s u i t e d  f o r  t h e i r  p o s i t i o n s .  One s u c h  a p p o i n t e e  t o  a  P u i s n e  
J u d g e s h i p ,  whose c o n d u c t  on t h e  bench  was l e s s  t h a n  a c c e p t a b l e ,  
and  who was fo u n d  t o  be n e g l i g e n t  i n  t h e  p e r fo rm a n c e  o f  h i s  j u d i ­
c i a l  d u t i e s ,  r e m a in e d  i n  t h e  c o lo n y  f o r  l e s s  t h a n  t h r e e  m onths ,  b e ­
f o r e  d e p a r t i n g  w i t h o u t  " any  i n t i m a t i o n  o f  i n t e n t i o n  t o  t h i s  g o v e r n ­
m en t” . As t h i s  came o n ly  a  few weeks a f t e r  t h e  d e a t h  o f  t h e  a c t i n g  
C h i e f  J u s t i c e ,  t h e  c o l o n y  was l e f t  w i t h  o n ly  one l e g a l  o f f i c e r  un ­
t i l  a  r e p l a c e m e n t  c o u l d  be  r u s h e d  t o  t h e  c o a s t .  Even s o ,  i t  was 
more t h a n  s i x  months b e f o r e  Lagos h a d  a  P u i s n e  Judge  i n  r e s i d e n c e  
a g a i n ,  a  s o u r c e  o f  g r e a t  c o n c e r n  f o r  co m m erc ia l  i n t e r e s t s  t h e r e .
C o n s t a n t  d e l a y s  i n  t h e  c o u r t ’s  s c h e d u l e  were  t h e  r e s u l t  n o t  
o n ly  o f  t h e  n e ed  f o r  more l e g a l  o f f i c e r s .  The a p p o in t m e n t  o f  l a y ­
men t o  l e g a l  p o s i t i o n s ,  e s p e c i a l l y  a t  L ag o s ,  c a u s e d  f u r t h e r  d e l a y s  
and  some e m b a r ra s s m e n t  a s  w e l l  f o r  t h e  Gold C o a s t  g o v e rn m e n t .
L arge  a r r e a r s  o f  c a s e s  t o  be t r i e d  were  c o n t i n u a l l y  fo u nd  by j u d g e s  
r e p o r t i n g  back  t o  d u ty  from l e a v e  i n  E n g la n d .  One a c t i n g  P u i s n e  
Judge  a t  L ag o s ,  C.D. T u r t o n ,  l e f t  f o r t y - f o u r  c i v i l  and  n i n e t e e n  
c r i m i n a l  c a s e s  t o  be d i s p o s e d  o f  by t h e  in co m in g  j u d g e ,  when he 
was r e l i e v e d  o f  h i s  t e m p o r a r y  a p p o in t m e n t  i n  S e p te m b e r ,  1882* Some 
c a s e s  h ad  even  b e en  rem anded  f o r  t r i a l  i n  June  o f  t h a t  y e a r ,  b u t
2f o r  one r e a s o n  o r  a n o t h e r ,  T u r to n  h a d  n o t  b e e n  a b l e  t o  h e a r  them.
1 -  Rowe t o  Derby ,  29 Jun e  1883,  CO 9 6 /1 5 0 ;  T e leg ra m  from G r i f f i t h  
t o  D erby ,  9 June  1 8 8 3 , i b i d . ; F. Hood t o  Derby,  22 J a n .  l 8 8 *f, and  
e n c l o s u r e s ,  C o n f i d e n t i a l  P r i n t  277? CO 8 7 9 / 2 1 .
2 -  Rowe t o  K im b e r le y ,  9 J a n .  1 8 8 2 , and  e n c l o s u r e s ,  CO 147/V7.
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The a p p o in t m e n t  o f  c o n s t a b u l a r y  o f f i c e r s ,  t o  D i s t r i c t  Comm- 
i s s i o n e r s h i p s  p ro d u c e d  e q u a l l y  p o o r  r e s u l t s .  Che s u c h  o f f i c e r ,  
a p p o i n t e d  a c t i n g  D i s t r i c t  Com miss ioner  o f  L agos ,  had  b e e n  s e n t  t o  
Bow S t r e e t  f o r  a m o n th ’s t u i t i o n  i n  P o l i c e  C o u r t  c a s e s ,  b e f o r e  b e ­
i n g  s e n t  o u t  from E n g la n d .  P r e v i o u s  t o  t h i s ,  he had  n e v e r  s e e n  
t h e  i n s i d e  o f  a  c o u r t ,  n o r  had  he had  any l e g a l  e d u c a t i o n .  I l l -  
i n f o r m e d  a s  he  was ,  t h e  o f f i c e r ,  H. D e n is  C o c k e ra n ,  once  p l a c e d  a  
c o n v i c t e d  seaman,  who was t o  u n d e rg o  h i s  t h r e e  month s e n t e n c e  i n  
E n g la n d ,  on b o a r d  a  s t e a m e r  bound f o r  L i v e r p o o l  w i t h o u t  i s s u i n g  a 
w a r r a n t  f o r  t h e  s e a m a n ’s d e t e n t i o n  on b o a r d ,  n o r  p l a c i n g  him i n  
a n y o n e ’s  c u s t o d y .  C ockeran  d i d  w r i t e  a  l e t t e r  t o  t h e  S t i p e n d i a r y  
M a g i s t r a t e  o f  L i v e r p o o l  e x p l a i n i n g  what had  been  d o n e ,  b u t  n e e d l e s s  
t o  s a y ,  when t h e  s h i p  a r r i v e d  i n  E n g la n d ,  t h e  seaman q u i c k l y  d i s -  
a p p e a r e d .
The C o l o n i a l  O f f i c e ,  o f  c o u r s e ,  c o u l d  n o t  r e m a in  i n d i f f e r e n t  
t o  t h e s e  p r o b l e m s .  The c o n t i n u a l  r e p o r t s  o f  c r i s e s  f rom G o v e rno rs  
and  th e  more t h a n  o c c a s i o n a l  c o m p l a i n t s  f rom m e r c h a n t s  on t h e  c o a s t  
e v e n t u a l l y  f o r c e d  i t  t o  conced e  what h a d  been  demanded from t h e  i n -
2  ic e p t i o n  o f  t h e  Supreme C o u r t .  A new G o v e rn o r ,  W.A.G. Young, was \ 
a p p o i n t e d  f o r  t h e  c o lo n y  i n  1884 w i t h  i n s t r u c t i o n s  t o  r e o r g a n i s e  
t h e  j u d i c i a l  e s t a b l i s h m e n t .  H is  r ec o m m e n d a t io n s  f o r  more j u d g e s  I
1 -  C ockeran  t o  t h e  C o l o n i a l  S e c r e t a r y ,  9 Mar. l88f?t a n d  B a i l e y  t o  
Young, 7 Feb .  1 8 8 5 , i n  Young t o  Derby ,  11 Feb .  1 8 8 5 , CO 9 6 /1 6 4 .
2 -  C o m p la in t s  o f  m e r c h a n t s  were o f  two k i n d s : t h a t  l a c k  o f  ju d g e s  
c a u s e d  c o u r t  d e l a y s  which  c o s t  them h e a v i l y ,  and  t h a t  n o n - l e g a l  men 
i n  h i g h  j u d i c i a l  p o s i t i o n s  p r e j u d i c e d  t h e  p r o p e r  f u n c t i o n i n g  o f  t h e  
c o u r t s .  S e e ,  f o r  ex am p le ,  P e t i t i o n  from M e s s r s .  C a l e n d e r ,  Sykes and 
Mather  e t .  a l . ,  i n  Rowe t o  K im b e r le y ,  13  A pr .  1882 ,  CO 1 4 7 /4 9 ,
were a c c e p t e d  by t h e  C o l o n i a l  O f f i c e ,  who, a f t e r  s i x  months w i th  
o n ly  one l e g a l  o f f i c e r  i n  t h e  c o l o n y ,  w ere  t h e m s e l v e s  r e a d y  t o  
s u g g e s t  a d d i t i o n a l  a p p o i n t m e n t s .  As f o r  m inor  l e g a l  a p p o i n t m e n t s ,  
Young t h o u g h t  t h e  employment o f  c o n s t a b u l a r y  o f f i c e r s  a s  D i s t r i c t  
C om m iss ioners  o b j e c t i o n a b l e  i n  p r i n c i p l e ,  and he s u g g e s t e d  a  r i s e  
i n  s a l a r y  f o r  t h o s e  s t a t i o n e d  a t  t h e  l a r g e r  p l a c e s  on th e  c o a s t  
i n  o r d e r  t o  o b t a i n  q u a l i f i e d  men. A l th o u g h  Lagos was n o t  s p e c i f i c ­
a l l y  s i n g l e d  o u t  by Young, some members o f  t h e  C o l o n i a l  O f f i c e
t h o u g h t  i t  above a l l  n e e d e d  a  l e g a l l y  t r a i n e d  D i s t r i c t  Commissioner
2and  a f t e r  1 8 8 6 , t h i s  p o s i t i o n  was a lw a y s  f i l l e d  by b a r r i s t e r s .
But a t  t h e  same t i m e ,  i t  was r e c o g n i s e d  t h a t  o n l y  i n  t h e  l a r g e  
more p o p u l a t e d  a r e a s  c o u l d  l e g a l  o f f i c e r s  be q u a l i f i e d  l a w y e r s .
T h i s  meant t h a t  a b u s e s  c o m m it ted  by i n e x p e r i e n c e d  c o m m is s io n e r s  
would have  t o  be c o r r e c t e d  i n  a  more c o n v e n i e n t  manner t h a n  h i t h e r ­
t o  had  b e en  t h e  c a s e  w i t h  a p p e a l s  t o  D i v i s i o n a l  C o u r t s .  In  Septem ­
b e r ,  188*+, t h e r e f o r e ,  i t  was p r o v i d e d  t h a t  f o r  t h e  f u t u r e  m on th ly  
l i s t s  o f  c r i m i n a l  c a s e s  d e t e r m i n e d  by t h e  c o l o n y fs i n f e r i o r  c o u r t s  
would  be f o r w a r d e d  t o  t h e  C h i e f  J u s t i c e  w i t h  a l l  t h e  p e r t i n e n t  i n ­
f o r m a t i o n  and t r i a l  n o t e s .  T h i s  m o n th ly  l i s t  was t o  o p e r a t e  a u t o ­
m a t i c a l l y  a s  an a p p e a l  on b e h a l f  o f  e v e ry o n e  c o n v i c t e d  i n  t h e s e  
c o u r t s ,  and  t h e  C h i e f  J u s t i c e  c o u ld  amend o r  r e v e r s e  ju dg em en ts
1 -  CO t o  Young, 1*f May 188*+, CO 96/157*
2 -  Young t o  D erby ,  18 S e p t .  188*+, CO 9 6 /1 5 9 ;  m in u te  by A nde rso n ,
19 Dec. 188*+, on i b i d . I n  J a n u a r y  1886,  E.H. R i c h a r d s ,  a  b a r r i s ­
t e r ,  was a p p o i n t e d  D i s t r i c t  Com m iss ioner  o f  L ag os .  S e e ,  Blue
Book f o r  1886,  HJ u d i c i a r y 11, CO 151/2*+•
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g i v e n  c o n t r a r y  t o  law ,  w i t h o u t  h e a r i n g  any f u r t h e r  a rg u m e n t .  He 
c o u l d  a l s o  c a l l  f o r  f u r t h e r  p a r t i c u l a r s  on t h e  c a s e ,  and  i n  t h e  
m ean t im e ,  l i b e r a t e  t h e  p r i s o n e r  on b a i l .
The p r o v i s i o n  f o r  summary r e v i e w  o f  D i s t r i c t  Com m iss ioners*  
d e c i s i o n s  was an  e f f e c t i v e  and n e c e s s a r y  m e a s u re ,  c o n s i d e r i n g  t h e  
o f f i c e r s  o f t e n  employed i n  t h i s  p o s i t i o n .  In  a l l  f a i r n e s s  t o  t h e  
C o l o n i a l  O f f i c e ,  t h e r e  was no a l t e r n a t i v e .  I f  s u f f i c i e n t  numbers 
o f  q u a l i f i e d  ju d g e s  and m a g i s t r a t e s  were p r o v i d e d ,  e s t a b l i s h m e n t  
e x p e n s e s  would have  b een  t o o  g r e a t  t o  a d m i t  o f  e x p e n d i t u r e  on n e e d e d  
p u b l i c  works  i n  any b u t  a  t o k e n  way. F o r  B r i t a i n  t o  e s t a b l i s h  e f f ­
e c t i v e  d i r e c t  r u l e ,  t h e  number and q u a l i t y  o f  c o l o n i a l  o f f i c i a l s  
would  have  had  t o  r i s e  s u b s t a n t i a l l y ,  and  t h i s  t h e  C o l o n i a l  O f f i c e  
f e l t  u n w i l l i n g  t o  do .  A d m i n i s t r a t i o n  c o u l d  o n ly  be im proved  a t  t h e  
ex p en se  o f  o t h e r  c o n s i d e r a t i o n s ;  c o n s e q u e n t l y ,  e s t a b l i s h m e n t  ex­
p e n s e s  had  t o  be m in im is e d  i n  o r d e r  t o  m a i n t a i n  t h e  b a l a n c e  be tw een  
them and p u b l i c  e x p e n d i t u r e .  The C o l o n i a l  O f f i c e  was l e s s  a t  f a u l t  
f o r  n o t  p r o v i d i n g  an a d e q u a t e  number o f  q u a l i f i e d  l e g a l  o f f i c e r s  
t h a n  f o r  e r e c t i n g  a  j u d i c i a l  sy s te m  which  need e d  f rom t h e  s t a r t  a  
l a r g e  p r o l i f e r a t i o n  i n  i t s  e s t a b l i s h m e n t #  T h e i r  m i s t a k e  was one o f  
s h o r t - s i g h t e d n e s s  r a t h e r  t h a n  one o f  n e g l i g e n c e .
The d e l a y s  i n  c o u r t  s c h e d u l e s ,  w h i l e  l a r g e l y  t h e  r e s u l t  o f  t o o  
few l e g a l  o f f i c e r s  w i t h  j u d i c i a l  e x p e r i e n c e ,  were  a l s o  t h e  p r o d u c t
1 -  O rd inance  7 o f  2 S e p t .  1884,  CO 97/3*
158
o f  a c o u r t  p r o c e d u r e ,  w h ich  r e m a in e d  b o t h  t o o  c o m p l i c a t e d  and e l a b ­
o r a t e *  C r i m i n a l  c a s e s  on t h e  whole were r e l a t i v e l y  e a s y  t o  d i s p o s e  
o f ;  b u t  c i v i l  c a s e s ,  w i t h  p r a c t i c a l l y  e v e r y  p o i n t  b e i n g  c o n t e s t e d  
by th e  p a r t i e s  t o  t h e  s u i t ,  b r o u g h t  t h e  c o u r t * s  b u s i n e s s  t o  a  s t a n d ­
s t i l l *  In  c a s e s  i n v o l v i n g  p o i n t s  o f  A f r i c a n  law  o r  c u s to m ,  t h e  d i f f ­
i c u l t i e s  o f  r e a c h i n g  q u i c k  and j u s t  d e c i s i o n s  were f u r t h e r  c o m p l i ­
c a t e d  by  t h e  i m p o s s i b i l i t y  o f  a s c e r t a i n i n g  th e  c o r r e c t  law  on th e
m a t t e r ,  when i n  m ost  i n s t a n c e s  t h e  c h i e f s ,  t h e m s e l v e s ,  d i d  n o t  a -  
1g r e e .
To a  g r e a t  e x t e n t ,  t o o ,  t h e  amount o f  b u s i n e s s  h a n d l e d  by  th e
c o u r t s  depended  on t h e  p e r s o n a l i t y  o f  t h e  j u d g e s  t h e m s e lv e s *  Cfce
judge  m ig h t  d e a l  w i t h  c a s e s  i n  a  d e l i b e r a t e  and c a r e f u l  way, t a k i n g
tw i c e  o r  t h r e e  t im e s  t h e  amount o f  t im e  r e q u i r e d  by a n o t h e r  whose
s t y l e  was "more ro u g h  and r e a d y " • A l th o u g h  t h e  C o l o n i a l  O f f i c e
found  t h e  l a t t e r  method " b e s t  s u i t e d  t o  a  p l a c e  l i k e  t h e  Gold C o a s t " ,
2no c o m p l a i n t  c o u l d  be made w i t h  th e  more c a r e f u l  a p p r o a c h .
Only p a l l i a t i v e s  c o u ld  be o f f e r e d ;  t h e  e n l a r g e m e n t  o f  D i s t r i c t  
C o m m is s io n e r s 1 j u r i s d i c t i o n  was one .  I n  1880,  t h e  D i s t r i c t  Commiss­
i o n e r s  o f  Cape C o a s t  and K e ta  were f u r t h e r  empowered t o  h e a r  c r im ­
i n a l  a c t i o n s  t h a t  c o u ld  be p e n a l i s e d  w i t h  a  f i n e  o f  £ 5 0  and i m p r i s ­
onment f o r  up t o  n i n e  m onths  ( s i x  m onths  i n  t h e  l a t t e r fs  c a s e ) ,  and
3
c i v i l  c a s e s  where  t h e  amount  c l a im e d  d i d  n o t  e x c e e d  £ 1 0 0 .
1 -  J a c k s o n  t o  Meade, 13 May 1880, CO 96/133*
2 -  Minute  by Hemming, 15 May 1880, on i b i d .
3 -  U ssh e r  t o  H ick s  Beach ,  13 Apr.  1880,  CO 9 6 /1 3 0 .
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But such measures only provided temporary relief; the real problem 
remained one of manpower.
In general, therefore, the elaborate structure erected in 
1876  proved impracticable for the conditions of the Gold Coast 
Colony at this time. In neither personnel nor financial resources 
was the colony able to afford the luxury of a Supreme Court based 
on an English example. Without an adequate supply of qualified 
legal officers, the due and proper process of law remained an empty 
phrase, to be achieved at some future time. For Lagos the change 
had even more dire consequences. Indeed, the decade or more in 
which it formed part of the Gold Coast colony saw virtually a con­
tinuation of earlier shortcomings. Though dramatic changes had 
been made in the judicial structure, the resulting system left Lagos, 
more times than not, in a worse position than before. The specific 
needs of the island could not be met while it remained part of a 
larger colony comprising such diverse places as Cape Coast and Ac­
cra, Axim and Winneba. The interests of Lagos were sacrificed to 
the needs of the more important settlements on the Gold Coast, and 
the result, as could have been anticipated, was a decline in the 
effectiveness of administration, in general, and of legal institut­
ions specifically.
The amalgamation of the Lagos and Gold Coast settlements lasted 
for just over a decade. Intended at the outset to affect adminis­
trative efficiency, the combined colony proved to be awkward as an 
a dmin i s t r a t i v e  unit. In fact, no real amalgamation had taken place;
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i t  was o n ly  i n  1883  t h a t  t h e  p o s i t i o n  o f  A d m i n i s t r a t o r  o f  Lagos 
was a b o l i s h e d ,  and  o n ly  two y e a r s  a f t e r  t h a t  t h a t  some u n i f i c a t i o n
-1
was a c h i e v e d  i n  t h e  a d m i n i s t r a t i o n s  o f  t h e  two fo rm e r  s e t t l e m e n t s .  
F i s c a l  i n t e g r a t i o n  had n o t  even  been  a t t e m p t e d .  M o re o v e r ,  t h e  i n ­
c o n v e n i e n c e s  o f  m a i n t a i n i n g  t h e  c o lo n y  a s  one f a r  o u tw e ig h e d  t h e  
e x p e c t e d  b e n e f i t s : t h e r e  was l i t t l e  common i n t e r e s t  b e tw ee n  th e  
two s e t t l e m e n t s ;  t h e  d i s t a n c e  s e p a r a t i n g  them from e ach  o t h e r  on 
t h e  one h a n d ,  and  t h e  n e e d  f o r  prompt p o l i t i c a l  a c t i o n  a t  Lagos on 
t h e  o t h e r ,  p r o v e d  an i m p o s s i b l e  c o m b i n a t i o n ,  and f o r c e d  t h e  Gover­
n o r  t o  sp e n d  f a r  to o  much t im e  on Lagos a f f a i r s .  I t  was c l e a r ,  
t h e r e f o r e ,  t h a t  Lagos had  e i t h e r  t o  be p l a c e d  on th e  same f o o t i n g
a s  any o t h e r  d i s t r i c t  i n  t h e  c o l o n y ,  o r  t o  be made i n t o  a  s e p a r a t e
2governm ent  once a g a i n .  Once P o r t o  Novo had been  r e - o c c u p i e d  by
t h e  F ren ch  t h e r e  seemed no  r e a s o n  t o  c o n t i n u e  t h e  a r r a n g e m e n t ,
which t o  some a t  t h e  C o l o n i a l  O f f i c e  h a d  p r o v i d e d  t h e  l a s t  hopes
3
o f  e x p a n s i o n  a l o n g  t h e  i n t e r v e n i n g  c o a s t l i n e .  With  t h e s e  hopes  
s h a t t e r e d ,  t h e  a rg u m e n ts  a g a i n s t  r e t a i n i n g  t h e  two s e t t l e m e n t s  a s  
one c o lo n y  were s e e n  i n  a  new l i g h t ,  and  t h e  Gold C o a s t  and Lagos 
were s e p a r a t e d .
By L e t t e r s  P a t e n t  o f  13 J a n u a r y  1886,  Lagos was e r e c t e d  i n t o  
a  s e p a r a t e  c o lo n y  w i t h  a  G o v e rn o r ,  A l f r e d  Moloney,  a d m i n i s t e r i n g  
t h e  g o v e rn m e n t .  E x e c u t i v e  and l e g i s l a t i v e  c o u n c i l s  were  r e - c o n s t i -
1 -  L e t t e r s  P a t e n t  o f  22 J a n .  1 8 8 3 ; CO t o  Young, 6 Feb .  1 8 8 3 , CO 
9 6 /1 3 9 .
2 -  Young t o  Derby,  1*f Mar. 1 8 8 5 , CO 9 6 / 1 6 k ,
3 -  S e e ,  m i n u t e s  by Hemming, Derby and Meade, on i b i d .
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t u t a d ,  and  t h e  l a w s  i n  f o r c e  w h i l e  Lagos was p a r t  o f  t h e  Gold C o a s t
'I
c o lo n y  were  e x t e n d e d  i n t a c t  t o  t h e  new c o l o n y .  The c o u r t  sys tem  
a s  e s t a b l i s h e d  by th e  Supreme C o u r t  O rd in an ce  o f  1876  r e m a in e d  f o r  
t h e  most  p a r t  u n a l t e r e d ,  th ou g h  some a d j u s t m e n t s  were  made t o  f i t  
t h e  chan g ed  c i r c u m s t a n c e s .  Most n o t a b l e  o f  t h e s e  were  t h e  p r o v i s ­
i o n s  f o r  a  C o u r t  o f  Appeal  from t h e  d e c i s i o n s  o f  t h e  Lagos Supreme 
C o u r t .  With Lagos now a s e p a r a t e  c o l o n y ,  a  F u l l  C o u r t  c o u ld  n o t  
be c o n s t i t u t e d  by Lagos p e r s o n n e l  a l o n e ,  s i n c e  f o r  p u r p o s e s  o f  a p p ­
e a l  a t  l e a s t  two ju d g e s  were r e q u i r e d .  R a th e r  t h a n  h ave  a p p e a l s  
l i e  d i r e c t  t o  t h e  P r i v y  C o u n c i l  i n  London, i t  was a t  f i r s t  t h o u g h t
more c o n v e n i e n t  t o  have  a p p e a l s  from t h e  Lagos Supreme C o u r t  l i e
2t o  t h e  F u l l  C o u r t  o f  th e  Gold C o a s t .
T h is  a r r a n g e m e n t ,  h o w ev er ,  was n o t  w e l l  r e c e i v e d  i n  Lagos;  i t  
i m p l i e d  s u b o r d i n a t i o n ,  and  o f f i c i a l s  t h e r e ,  h a v in g  a f f e c t e d  th e  s e p ­
a r a t i o n  o f  Lagos from t h e  Gold C o a s t ,  were  n o t  p r e p a r e d  t o  e n t e r
3
t h e  new r e l a t i o n s h i p  on l e s s  t h a n  e q u a l  t e r m s .  The ju d g e  o f  t h e  
Lagos Supreme C o u r t ,  Smalman S m i th ,  was p a r t i c u l a r l y  i r r i t a t e d  by 
what  he c o n s i d e r e d  t o  be a  s l i g h t  t o  h i s  c o u r t ;  b u t  he a l s o  o b j e c t ­
ed t o  t h e  p r o p o s a l  on more s o l i d  g r o u n d s .  I n  t h e  f i r s t  p l a c e  -  he 
a r g u e d  -  i t  would be i n c o n v e n i e n t  f o r  a p p e l l a n t s  t o  t r a v e l  t o  t h e  
Gold C o a s t  t o  have  t h e i r  a p p e a l s  h e a r d ;  and  s e c o n d l y ,  a p p e a l s  
would s u f f e r  i n  t h e  a b s e n c e  o f  t h e  Lagos j u d g e ,  who o t h e r w i s e  would
1 -  O rd inance  1 o f  13 F eb .  1886,  CO 1 4 8 / 2 .
2 -  T h is  had  been  d e c i d e d  i n  O c tober  1 8 8 5 . S e e ,  CO t o  Moloney, 16 
Apr.  1886,  CO 1 4 7 /5 4 .
3 -  See ,  f o r  e x am p le ,  Moloney t o  G r a n v i l l e ,  19 F e b .  1886 ,  CO 1 4 7 /5 4 .
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have  b een  a b l e  t o  e x p l a i n  f u l l y  t h e  d e t a i l s  o f  t h e  c a s e  and a s s i s t  
i n  t h e  f i n a l  ju d g e m e n t .  To remedy t h i s ,  Sm ith  s u g g e s t e d  a  j o i n t
"I
C o u r t  o f  A p pea l  c o n s t i t u t e d  by t h e  j u d g e s  o f  b o t h  Supreme C o u r t s .
I n  p a r t  t o  a s s u a g e  th e  f e e l i n g s  o f  o f f i c i a l s  i n  L a g o s ,  and b e c a u s e  
Sm i th * s  a rg u m e n ts  were n o t  w i t h o u t  m e r i t ,  t h e  C o l o n i a l  O f f i c e  i n ­
s t r u c t e d  t h e  G overnor  o f  t h e  Gold C o a s t  t o  make some p r o v i s i o n  f o r  
a p p o i n t i n g  t h e  Lagos judge  t o  t h e  F u l l  C o u r t  f o r  c a s e s  coming from 
L a g o s .^
But a g a i n  o b j e c t i o n s  were  r a i s e d ,  t h i s  t im e  by t h e  Law O f f i c ­
e r s  o f  t h e  Crown, who t h o u g h t  t h e  a r r a n g e m e n t  a. d o u b t f u l  p r o c e d u r e .  
I n s t e a d ,  t h e y  s u g g e s t e d  t h a t  a  C ou r t  o f  A ppea l  be e s t a b l i s h e d  i n  
e ach  c o l o n y ,  and  t h e  j u d g e s  o f  each  c o lo n y  made j u d g e s  o f  f i r s t  
i n s t a n c e  and a p p e a l  i n  b o t h  c o u r t s . ^  And t h i s  was t h e  f i n a l  shape
t a k e n  by t h e  Lagos C o u r t  o f  A p p e a l .  P r o v i s i o n  was l a t e r  made f o r
a p p e a l s  t o  t h e  P r i v y  C o u n c i l  from t h e  c o u r t * s  d e c i s i o n s  i n  c a s e s
4where  t h e  amount i n  q u e s t i o n  i n v o l v e d  £ 5 0 0  o r  more .
One f u r t h e r  change  was made i n  t h e  s t r u c t u r e  o f  t h e  Lagos Sup­
reme C o u r t .  The c o lo n y * s  V i c e - A d m i r a l t y  C o u r t ,  o r i g i n a l l y  commiss­
i o n e d  i n  1 8 6 2 , h a d  r e m a in e d  o p e r a t i v e  t h r o u g h o u t  t h e  y e a r s  i n  w hich  
Lagos was i n c l u d e d  i n  t h e  West A f r i c a n  s e t t l e m e n t s  and i n  th e  f i r s t
1 -  Smalman Sm ith  t o  Moloney,  3 June  1 8 8 6 , i n  Moloney t o  G r a n v i l l e ,
4 June  1886,  CO 1 4 7 /5 3 .
2 -  CO t o  G r i f f i t h ,  13 S e p t .  1886, CO 1 4 7 /5 5 -
3 -  Law O f f i c e r s  t o  H o l l a n d ,  26 J a n .  1 8 8 7 , CO 1 4 7 /6 2 .
4 -  O rd inance  1 o f  17 F eb .  1888 ,  CO 1 4 8 /2 ;  Q r d e r - i n - C o u n c i l  o f  5 J u l y  
1 8 8 9 , CO 130/3* 337“ 3 8 .  By way o f  c o n t r a s t ,  a p p e a l s  from th e  Gam­
b i a  had f i r s t  t o  come b e f o r e  th e  Supreme C o u r t  o f  S i e r r a  Leone b e ­
f o r e  g o i n g  t o  th e  P r i v y  C o u n c i l  f o r  a  f i n a l  d e c i s i o n .  S e e ,  m in u t e s  
by A n t r o b u s ,  20 June  1889  and  B ra m s to n ,  21 June  1 8 8 9 , on C o u n c i l  
O f f i c e  t o  B ram ston ,  15 Ju n e  1 8 8 9 , CO 1 4 7 /7 3 .
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s i x  y e a r s  i t  was p a r t  o f  t h e  Gold C o a s t  c o l o n y .  In  1880 t h e  V ic e -
A d m i r a l t y  C o u r t s  o f  th e  two fo rm er  s e t t l e m e n t s  were u n i t e d ,  and
t h e r e f o r e  on s e p a r a t i o n ,  t h e  Lagos c o u r t  and  i t s  j u r i s d i c t i o n  had
1
t o  be r e c o n s t i t u t e d .  The new c o u r t ,  h o w e v e r ,  l a s t e d  l e s s  t h a n  
t h r e e  y e a r s ,  f o r  i n  1 8 9 0 , V i c e - A d m i r a l t y  C o u r t s  were  g e n e r a l l y  a b o l ­
i s h e d  a s  s e p a r a t e  e n t i t i e s  u n d e r  t h e  A d m i r a l t y .  I t  had  become i n ­
e x p e d i e n t  t o  c o n t i n u e  t h e i r  o p e r a t i o n ,  w h ic h ,  s i n c e  t h e  end o f  t h e  
t r a n s - A t l a n t i c  s l a v e - t r a d e ,  had  i n v o l v e d  m a in ly  th e  t r i a l  o f  t r i v ­
i a l  s e a  o f f e n c e s .  H e n c e f o r t h  t h e  j u r i s d i c t i o n  o f  t h e  V i c e - A d m i r a l t y
2C o u r t  was e x e r c i s e d  by  t h e  Lagos Supreme C o u r t .
O t h e r w i s e ,  t h e  s t r u c t u r e  o f  t h e  Supreme C o u r t  r e m a in e d  u n a l t ­
e r e d .  Some im p ro v e m e n ts ,  t h o u g h ,  were  made i n  a d m i n i s t r a t i v e  p r o ­
c e d u r e s .  I n  o r d e r  t o  s e c u r e  t h e  f e e s  c h a r g e d  by t h e  c o u r t  from d e -  
f a l c a t i o n ,  a  s y s te m  o f  payment  by s ta m p s  was i n t r o d u c e d  i n  1 8 8 6 .
As w e l l ,  j u d i c i a l  fo rm s ,  h i t h e r t o  l a c k i n g  u n i f o r m i t y ,  were  c l a s s i ­
f i e d  and s t a n d a r d i s e d ,  A new and e n l a r g e d  t a b l e  o f  c o u r t  f e e s  was 
f ramed and p a s s e d  i n t o  l aw ;  and  g e n e r a l  r e g u l a t i o n s  f o r  t h e  i n t e r ­
n a l  g u id a n c e  o f  th e  j u d i c i a l  d e p a r tm e n t  were  i s s u e d  i n  c o n s o l i d a t e d  
f o r m .^  An a n a l y t i c a l  i n d e x  o f  p r a c t i c e s  and p r o c e d u r e s  i n  t h e  c o l o ­
n y ^  c o u r t s  was c o m p i led  t o  g u a r d  a g a i n s t  p r o c e d u r a l  a n o m a l i e s .  The 
i n c l u s i o n  i n  t h i s  i n d e x  o f  a l l  o r d i n a n c e s  t o u c h i n g  upon p r o c e d u r e
1 -  Lagos G a z e t t e  f o r  F e b r u a r y  1 8 8 8 , CO 1 5 0 / 2 ,
2 -  M in u tes  o f  t h e  l e g i s l a t i v e  c o u n c i l ,  15 J a n .  I 8 9 I 1 CO 1 ^ 9 /3 •
3 -  Moloney t o  G r a n v i l l e ,  3 J u l y  1 8 8 6 , CO 1 ^ 7 /5 6 ;  Smalman Smith  t o  
K n u t s f o r d ,  3 S e p t .  1888,  CO 1 ^ 7 /6 8 .
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p a s s e d  s i n c e  1876  g r e a t l y  r e d u c e d  t h e  r i s k  o f  c o n f u s i o n  on such  
p o i n t s .  P h y s i c a l  im provem en ts  were  a l s o  made: t h e  c o u r t  b u i l d ­
i n g s  a t  T inubu  S q u a re  were  r e a r r a n g e d ,  and  new c o u r t  o f f i c e s  and 
a  j u r y  room were ad ded  t o  t h e  s i t e .  L a t e r ,  a t  t h e  t u r n  o f  t h e  c e n ­
t u r y ,  t h e  c o u r t h o u s e  i t s e l f  was p u l l e d  down a f t e r  t w e n t y - f i v e  y e a r s  
o f  s e r v i c e ,  b e c a u s e  r o t  had  s e t  i n  r e n d e r i n g  th e  s t r u c t u r e  u n s a f e  
f o r  f u r t h e r  u s e .  C o n s t r u c t i o n  o f  a  new c o u r t h o u s e  was commenced, 
and  i n  1904 t h e  b u i l d i n g  was co m p le te d  and  o f f i c i a l l y  opened .
In  t h e  l a s t  decade  o f  t h e  c o l o n y ' s  i n d e p e n d e n t  e x i s t e n c e  (Lagos 
was am algam ated  w i th  S o u t h e r n  N i g e r i a  i n  1 9 0 6 ) ,  f u r t h e r  chan ges  
were made.  The powers  o f  t h e  C h ie f  J u s t i c e  were e n l a r g e d  i n  1900
t o  e n a b l e  him t o  t r y  c a s e s  su m m ar i ly ,  when t h e  o f f e n c e  com m it ted
3
c o u l d  be p u n i s h e d  by im p r i s o n m e n t  o f  n o t  more t h a n  s i x  m on ths .  
S i m i l a r l y ,  t h e  e x p a n s i o n  o f  t h e  g e o g r a p h i c a l  l i m i t s  o f  t h e  c o lo n y
4
and P r o t e c t o r a t e  r e q u i r e d  a  l i k e  e x p a n s i o n  o f  D i s t r i c t  Commission­
e r s '  powers  i n  o r d e r  t o  a v o i d  i n c o n v e n i e n c e  t o  s u i t o r s  and  ove rw ork
1 -  Moloney t o  H o l l a n d ,  13 F eb .  1888,  and  e n c l o s u r e s ,  CO 147/63*
2 -  Smalman Sm ith  t o  K n u t s f o r d ,  3 S e p t .  1888 ,  CO 1 4 7 /6 8 ;  The Lagos 
S t a n d a r d ,  27 J u l y  1904,  q u o t i n g  a  s p e e c h  by C.H.H. M oseley  o f  
21 J a n .  1904.
3 -  I t  had  been  d e c i d e d  i n  1886 t o  c a l l  t h e  ju d ge  o f  t h e  Lagos Su­
preme C o u r t  t h e  " s o l e  j u d g e ” . A f t e r  t h e  d e b a t e  o v e r  t h e  new C o u r t  
o f  A p p e a l ,  ho w ever ,  t h e  C o l o n i a l  O f f i c e  t h o u g h t  i t  b e s t  n o t  t o  
s l i g h t  t h e  Lagos jud g e  o v e r  such  an u n i m p o r t a n t  m a t t e r .  A ccord ­
i n g l y ,  t h e  t i t l e  o f  C h i e f  J u s t i c e  was b e s to w ed  upon him i n  1889  
by o r d i n a n c e  9 o f  17 A u g u s t ,  CO 1 4 8 / 2 ;  o r d i n a n c e  20 o f  13 Nov. 
1900, S e c t i o n  2 ,  CO 1 4 8 /2 .
4 -  The e x p a n s i o n  o f  t h e  Supreme C o u r t ' s  j u r i s d i c t i o n  i s  d i s c u s s e d  
i n  C h a p te r  VI.
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i n  t h e  h i g h  c o u r t .  As on t h e  Gold C o a s t  p r e v i o u s l y ,  when p a r t i c ­
u l a r  D i s t r i c t  C om m iss ioners  had  shown c o n s i d e r a b l e  a b i l i t y ,  t h e i r  
j u r i s d i c t i o n  i n  c i v i l  and  c r i m i n a l  m a t t e r s  was e n l a r g e d ;  o r  where  
i t  was n o t  i n  t h e  c o lo n y * s  i n t e r e s t  t o  c r e a t e  su c h  a  p r e c e d e n t  by 
g r a n t i n g  c e r t a i n  j u r i s d i c t i o n ,  D i s t r i c t  C o m m iss io ne rs  were  a l l o w e d  
t o  e x e r c i s e  i t  i n  a  t e m p o r a r y  c a p a c i t y  a s  s u r r o g a t e  f o r  t h e  D i v i s ­
i o n a l  C o u r t .  T h i s  was t h e  u s u a l  p r a c t i c e  w i t h  l a n d  c a s e s  i n  th e  
d i s t r i c t s  when i t  would  have  been  p r a c t i c a l l y  i m p o s s i b l e  f o r  t h e  
D i v i s i o n a l  C o u r t  t o  h a n d le  t h e  m a t t e r  on t h e  s p o t .  F o r  t h i s  p u r ­
p o se  D i s t r i c t  C om m iss ioners  were t e m p o r a r i l y  empowered t o  e n q u i r e  
i n t o  t h e  c a s e  and on th e  b a s i s  o f  t h i s  r e p o r t  -  made w i t h  t h e  a s s i s t ­
a nce  o f  n a t i v e  a s s e s s o r s  i n  c a s e s  i n v o l v i n g  l a n d  -  t h e  c o u r t  would  
make i t s  ju d g e m e n t .
The n e ed  t o  accommodate s u i t o r s  i n  t h e  d i s t r i c t s  b r o u g h t  a b o u t  
o t h e r  c h a n g e s .  The t im e  consumed t r a v e l l i n g  t o  Lagos and back  d i s ­
c o u ra g e d  i m p o r t a n t  l i t i g a t i o n  from a p p e a r i n g  b e f o r e  t h e  Supreme 
C o u r t .  The a d m i n i s t r a t i o n  r e a l i s e d  t h e  d i f f i c u l t i e s  e n t a i l e d  by 
s u i t o r s  i n  b r i n g i n g  a c t i o n s  b e f o r e  t h e  Supreme C o u r t ,  and p a r t i a l l y  
t o  a m e l i o r a t e  t h i s ,  c i r c u i t s  were i n t r o d u c e d  i n  1902 .  In  f a c t ,  i t  
was t h e  n a t u r e  o f  l a n d  c a s e s  a p p e a r i n g  b e f o r e  t h e  c o u r t  a t  t h i s  
t im e  t h a t  i n i t i a l l y  b r o u g h t  a b o u t  t h i s  c h a n g e .  Because  i t  had  b e ­
come n e c e s s a r y  f o r  t h e  judge  o f  t h e  c o u r t  t o  exam ine  t h e  l a n d  i n  
q u e s t i o n  p e r s o n a l l y ,  and t h e r e f o r e  t o  make t h e  j o u r n e y  from L agos ,
1 -  Speed t o  t h e  G o v e rn o r ,  20 May 1902, i n  Moseley t o  C h a m b e r la in ,  
30 J u l y  1902,  CO 1V7/161.
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he began  t o  t r y  c a s e s  w h i l e  t h e r e  t h a t  o t h e r w i s e  w ould  have  b een  
h e a r d  i n  L ag os .  I t  was from t h i s  i n f o r m a l  b e g i n n i n g  t h a t  a  r e g u l a r  
s y s te m  o f  c i r c u i t s  grew u p ,  s a v i n g  b o th  t im e  and money f o r  s u i t o r s ,  
w h i l e  a t  t h e  same t im e  f a c i l i t a t i n g  b u s i n e s s  i n  t h e  c o u r t .
The a c t u a l  d a y - t o - d a y  f u n c t i o n i n g  o f  t h e  c o u r t s  d u r i n g  t h i s  
l a t e r  p e r i o d  was c h i e f l y  i n f l u e n c e d  by t h e  p e r s o n n e l  who f i l l e d  
t h e  c o l o n y ’s  l e g a l  a p p o i n t m e n t s ;  t h e  t e r m s  u n d e r  w h ich  t h e y  were 
employed and  t h e i r  q u a l i f i c a t i o n s .  The employment o f  a Q u e en ’s  Ad­
v o c a t e ,  f o r  one ,  h ad  from t h e  e a r l y  y e a r s  o f  t h e  s e t t l e m e n t  been  
a  c o n s t a n t  s o u r c e  o f  c o n t e n t i o n .  The p o i n t  o f  i s s u e  b e f o r e  1886 
was w h e th e r  Lagos c o u ld  a f f o r d  t h e  a d d i t i o n a l  e x p e n s e ;  b u t  a f t e r  
t h e  s e p a r a t i o n  o f  Lagos from t h e  Gold C o a s t  c o l o n y ,  t h i s  s h o u l d  no
l o n g e r  have  been  o f  moment. The c o l o n y ’s a n n u a l  r e v e n u e  had  i n -
2c r e a s e d  by more t h a n  t w e n t y - f i v e  p e r  c e n t .  But a l t h o u g h  i t  was 
a g r e e d  t h a t  w i t h  Lagos now an i n d e p e n d e n t  c o lo n y ,  t h e  a p p o in tm e n t  
s h o u l d  be made, i t  was a l s o  d e c i d e d  f o r  r e a s o n s  o f  economy t h a t  t h e  
Q ueen’s  A dvoca te  would be a l l o w e d  a  p r i v a t e  p r a c t i c e  i n  a d d i t i o n  t o  
h i s  g o v e r n m e n ta l  d u t i e s .  T h is  a r r a n g e m e n t  was n o t  u n u s u a l  and  was 
l e s s  e x p e n s i v e  th a n  a  f u l l  t im e  a p p o i n t m e n t ;  and a s  he  would o n ly  
be a b l e  t o  r e p r e s e n t  c a s e s  a p p ro v e d  o f  by  th e  G o v e rn o r ,  t h e  q u e s t i o n
o f  h i s  p r i v a t e  p r a c t i c e  i n t e r f e r i n g  w i t h  governm ent  b u s i n e s s  would
3
n o t  -  i t  was a r g u e d  -  be r a i s e d .  In  f a c t ,  t h i s  s a f e g u a r d  p r o v e d
1-  The Lagos Weekly R e c o r d , 27 Dec. 1902.
2 -  The a v e r a g e  y e a r l y  r e v e n u e  o f  Lagos f o r  t h e  y e a r s  1871-7^  was 
£^I f ,600 ,  w h i l s t  f o r  t h e  y e a r s  1883 - 8 6 , i t  r o s e  t o  £56*300 .  S e e ,  
T ab le  o f  Revenue and  E x p e n d i t u r e ,  i n  Newbury, The W e s te rn  S la v e  
C o a s t , 2 12 .
3 -  Moloney t o  G r a n v i l l e ,  19 J a n .  1886,  CO 1 ^ 7 /5 ^ .
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i n e f f e c t i v e ,  an d  t h e  c o l o n y ' s  f i r s t  Q u e e n ' s  A d v o c a te ,  O l i v e r  S m i th ,  
h a d  h i s  u s e f u l n e s s  m a r re d  by  p r i v a t e  c o n s i d e r a t i o n s *  W hile  he r e ­
m ained  a t  L ag o s ,  t h e  t e r m s  o f  employment were  n o t  c h a n g e d ;  b u t  b e ­
c a u s e  t h e  a r r a n g e m e n t  h ad  n o t  worked o u t  a s  e x p e c t e d ,  i t  was de­
c i d e d  t h a t  h i s  r e p l a c e m e n t  would  n o t  be a l l o w e d  t h e  same p r i v i l e g e  
b u t  engaged  f u l l  t im e  i n  governm ent  s e r v i c e .
I t  was o f t e n  t h e  c a s e  t h a t  a p p o i n t m e n t s ,  l i k e  t h i s  one ,  o f  a 
s e m i- p e r m a n e n t  o r  c i r c u m s c r i b e d  n a t u r e ,  were  made i n  t h e  knowledge 
t h a t  t h e y  would s h o r t l y  be c o n v e r t e d  i n t o  r e g u l a r ,  a n n u a l  a p p o i n t ­
m e n t s .  The I m p e r i a l  T r e a s u r y  s t i l l  e x e r t e d  c o n s i d e r a b l e  i n f l u e n c e  
o v e r  m a t t e r s  c o n c e r n i n g  p e r s o n n e l  and  s a l a r i e s ,  which  had  t o  be 
t a k e n  i n t o  a c c o u n t  whenever  e x p a n s i o n  o f  t h e  e s t a b l i s h m e n t  was c o n ­
t e m p l a t e d .  I t  was p e r h a p s  t o o  much t o  e x p e c t  t h e  T r e a s u r y  t o  s a n c ­
t i o n  new a p p o in t m e n t s  a t  a  s a l a r y  o f  £ 6 0 0  a  y e a r ,  wh ich  s k i r t e d  
t h e  f r i n g e s  o f  what t h e y  c o n s i d e r e d  t o  be e s s e n t i a l .  But t o  have 
su c h  an a p p o i n t e e  b e g i n  a t  a  s a l a r y  o f  £ 3 5 0 * a l t h o u g h  w i t h  t h e  
r i g h t  t o  a  p r i v a t e  p r a c t i c e ,  was an economy which  i t  was t h o u g h t  
t h e  T r e a s u r y  i n  London c o u l d  w e l l  a p p r e c i a t e .  To be  s u r e ,  t h e  Lag­
os governm en t  and  t h e  C o l o n i a l  O f f i c e  b o t h  knew t h a t  p r e v i o u s  a p p ­
o i n tm e n t s  o f  a  Q u e e n ' s  A dvocate  w i t h  p r i v a t e  p r a c t i c e  a t  t h e  Gold
2C o a s t  had  p r o v e d  u n w o r k a b le ;  and  a s  i t  was t h e  G ov e rn o r  h i m s e l f  
who had  t o  ap p ro v e  any p r i v a t e  work t a k e n  on by t h e  Lagos Q u e e n ' s
1 -  Moloney t o  H o l l a n d ,  T e le g ra m ,  13 S e p t .  1 8 8 7 , CO 1 ^ 7 / 6 0 ;  m in u te
by Hemming, 7 Oct .  1 8 8 7 * on i b i d . ;  George  S t a l l a r d  r e p l a c e d  O l i v e r  
Smith  a s  Q u e e n ' s  A dvoca te  i n  1 8 9 2 . S e e ,  Blue Book f o r  1 8 9 2 , CO 
1 3 1 /3 0 .
2 -  S e e ,  Rowe t o  K im b e r le y ,  10 J a n .  1 8 8 2 , CO 9 6 /1 3 7 ;  and  CO m i n u t e s ,  
on i b i d .
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A d v o c a te ,  i n t e r f e r e n c e  w i t h  h i s  g o v e r n m e n ta l  d u t i e s  c o u l d  e a s i l y  
h ave  b een  a v o i d e d .  There  i s ,  t h e r e f o r e ,  e v e r y  r e a s o n  t o  dou b t  t h e  
i n t e n t i o n s  o f  t h e  a r r a n g e m e n t  i n  t h e  f i r s t  p l a c e .  I t  would  a p p e a r  
t h a t  t h e  c o n d i t i o n s  o f  s e r v i c e  made f o r  t h e  Q u e e n ' s  A dvoca te  o f  
Lagos i n  1886  were i n t e n d e d  p r i m a r i l y  f o r  t h e  c o n su m p t io n  o f  t h e  
I m p e r i a l  T r e a s u r y  i n  London.
The employment o f  D i s t r i c t  C o m m iss io ne rs  was a l s o  accom pan ied  
by  c o n t r o v e r s y .  The l a s t  y e a r s  o f  t h e  c o l o n y ' s  i n d e p e n d e n t  e x i s t ­
ence  saw a  c o n t i n u a l  d e b a t e  o v e r  t h e  q u a l i f i c a t i o n s  t h a t  were  t h o u g h t  
n e c e s s a r y  f o r  t h e s e  o f f i c e r s .  There  was no d i s a g r e e m e n t  so  f a r  a s  
t h e  Lagos D i s t r i c t  Com m iss ioner  -  c a l l e d  t h e  P o l i c e  M a g i s t r a t e  a f t e r  
1896 -  was c o n c e r n e d :  l e g a l  q u a l i f i c a t i o n s  were r e q u i r e d .  But even  
t h i s  p o s i t i o n  s u f f e r e d  from n o n - l e g a l  a p p o i n t e e s ,  b e c a u s e  o f  con­
s t a n t  v a c a n c i e s  i n  h i g h e r  p o s i t i o n s  t h a t  had  t o  be f i l l e d  by him 
t e m p o r a r i l y .  With  t h e  C h i e f  J u s t i c e  o r  t h e  Q u e e n ' s  A d voca te  away 
o r  i n d i s p o s e d ,  he had  t o  p e r f o r m  i n  t h e i r  p l a c e ,  and  h i s  d u t i e s  
were  p e r f o r m e d  by whomever t h e  c o lo n y  c o u l d  g e t  t o  do t h e  j o b ,  
w h e th e r  q u a l i f i e d  o r  n o t .  But  i t  was a t  l e a s t  r e c o g n i s e d  t h a t  a t  
Lagos q u a l i f i e d  l e g a l  men f o r  p o s i t i o n s  su c h  a s  P o l i c e  M a g i s t r a t e  
were  d e s i r a b l e ,  even  i f  t h i s  c o u ld  n o t  a lw ay s  be t h e  c a s e  i n  p r a c ­
t i c e  .
With c o m m is s io n e r s  i n  t h e  d i s t r i c t s  i t  was n e v e r  s o  s i m p l e .
S in c e  t h e i r  p r i m a r y  f u n c t i o n  had  a lw ay s  b e en  j u d i c i a l ,  i t  was e x -
1 -  In  1 8 9 8 , f o r  ex am ple ,  t h e r e  were s i x  d i f f e r e n t  a c t i n g  P o l i c e  
M a g i s t r a t e s .  S e e ,  The Lagos S t a n d a r d , 1 F eb .  1 8 9 9 .
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p e c t e d  t h a t  t h e y  have  a t  l e a s t  a  c u r s o r y  knowledge  o f  E n g l i s h  law ;  
b u t  s i n c e  t h e i r  d u t i e s ,  u n l i k e  t h o s e  o f  t h e  Lagos D i s t r i c t  Commiss­
i o n e r ,  i n c l u d e d  p o l i c e ,  cu s to m s  and p o l i t i c a l  m a t t e r s  a s  w e l l ,  i t  
was n o t  a  s t e a d f a s t  r u l e  t h a t  t h e y  h ad  t o  be q u a l i f i e d .  The C o lo n ­
i a l  O f f i c e  on t h e  whole  s u p p o r t e d  t h i s  v i e w .  As one o f f i c i a l  n o t e d :  
!li t  would p r o b a b l y  be b e t t e r  t o  have  b a r r i s t e r s  i f  p o s s i b l e ,  b u t  
good men o f  t h e  k i n d  c a n n o t  a lw ays  be fo un d  t o  go t o  t h e  West 
C o a s t 11. F o r  t h e  most  p a r t ,  t h e r e f o r e ,  l e g a l  q u a l i f i c a t i o n s  f o r  
D i s t r i c t  C om m iss io n e rs  were a  d e s i d e r a t u m  t o  a l l  c o n c e r n e d ,  b u t  b e ­
c a u s e  o f  c i r c u m s t a n c e s  l e s s  had  t o  be a c c e p t e d .
T h is  v iew o f  t h e  im p o r t a n c e  o f  l e g a l  q u a l i f i c a t i o n s ,  r e f l e c t ­
i n g  a s  i t  d i d  t h e  p r i m a r y  f u n c t i o n s  o f  e a r l y  D i s t r i c t  C o m m iss io n e r s ,  
was r a d i c a l l y  a l t e r e d  a t  t h e  t u r n  o f  t h e  c e n t u r y ,  A new G o v e rn o r ,  
W i l l i a m  M a cg reg o r ,  h e l d  d i f f e r e n t  i d e a s  a b o u t  t h e  A f r i c a n  p e o p l e s ,  
w i t h  whom B r i t a i n  was coming i n t o  c o n t a c t ,  and  t h e  way i n  which 
t h e y  s h o u l d  be  g o v e r n e d .  T h i s  was p a r t i a l l y  r e v e a l e d  i n  h i s  d i s ­
s a t i s f a c t i o n  w i t h  t h e  p e r fo rm a n c e  o f  c o m m is s io n e r s  who came t o  Lagos 
w i t h  l i t t l e  o r  no e x p e r i e n c e  i n  any  form o f  a d m i n i s t r a t i o n ,  and  who 
a s  "townsmen" were  n o t  a b l e  t o  s e t t l e  down i n  t h e  r u r a l  d i s t r i c t s .  
R a t h e r  t h a n  young l a w y e r s  f r e s h  from I n n s  o f  C o u r t  o r  U n i v e r s i t i e s ,  
M acgregor  would have  p r e f e r r e d  h i s  c o m m iss io n e r s  t o  be men w i th  ex ­
p e r i e n c e  i n  t r o p i c a l  c o u n t r i e s  and o f  A f r i c a n s .  C o n d i t i o n s  i n  West
1 -  Minute  by Hemming, 6 F e b .  1893» 0I* C a r t e r  t o  R ip o n ,  2 J a n ,  1893i 
CO 1^ 7 / 8 9 .
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A f r i c a  were  s u c h , h e  c o m m e n t e d , t h a t ,
common s e n s e  and  a  s e n s e  o f  j u s t i c e  a r e  f a r  b e t t e r
q u a l i f i c a t i o n s  f o r  a  S t i p e n d i a r y  M a g i s t r a t e  i n
t h i s  Colony t h a n  a  U n i v e r s i t y  d ip lom a  o r  a  d e g re e  
i n  l a w .  T h e i r  d u t i e s  s h o u l d  be f a r  more e x e c u t i v e  
and a d m i n i s t r a t i v e  t h a n  l e g a l .  The a t t e m p t  t o  
a p p l y  e l a b o r a t e  and complex E n g l i s h  l e g a l  p r o c e d ­
u r e  i n  t h e  o u t d i s t r i c t s  h e r e  c a n n o t  p o s s i b l y  s u c ­
c e e d .  1
I n d e e d ,  by t h e  end o f  t h e  n i n e t e e n t h  c e n t u r y ,  c o n d i t i o n s  u n d e r  
which  c o m m is s io n e r s  p e r f o r m e d  t h e i r  d u t i e s  had  u n d e rg o n e  a  c o n s i d e r ­
a b l e  t r a n s f o r m a t i o n .  The a t t i t u d e  o f  Lagos to w a rd s  h e r  n e ig h b o u r s
u n d e r  t h e  G o v e r n o r s h ip  o f  G i l b e r t  C a r t e r  had  assumed an a i r  o f  b e l -
p
l i g e r e n c y  which  l e d  d i r e c t l y  t o  t h e  I j e b u  e x p e d i t i o n  o f  1 8 9 2 .
Whereas b e f o r e  t h i s  change  i n  p o l i c y  D i s t r i c t  C om m iss io n e rs  c o n ce n ­
t r a t e d  c h i e f l y  on l e g a l  and  law e n fo r c e m e n t  m a t t e r s ,  l e a v i n g  t o  t r a d ­
i t i o n a l  r u l e r s  t h e i r  o r d i n a r y  a d m i n i s t r a t i v e  d u t i e s ,  a f t e r  1892  
c o m m is s io n e r s  p l a y e d  an i n c r e a s i n g l y  p o l i t i c a l  r o l e  i n  t h e i r  d i s ­
t r i c t s .  The mood o f  i m p e r i a l i s m  had  s w i t c h e d  from one o f  i n d i f f e r ­
ence  to w a rd s  s o l e l y  A f r i c a n  m a t t e r s  t o  one o f  c o n c e r n :  from one o f  
d e ta c h m e n t  w i t h  l i t t l e  r e g a r d  f o r  t h e  c o l o n y ’s d i s t r i c t s  t o  one o f  
r e c o g n i t i o n  t h a t  Lagos was t h e  n u c l e u s  o f  an e x p a n d in g  c o l o n y .  Acc­
o r d i n g l y ,  t h e  e m p h a s i s  o f  r u l e  i n  t h e  d i s t r i c t s ,  i n  Badagry  a s  w e l l  
a s  th e  newly  c ed e d  p o r t i o n s  o f  I j e b u ,  became p o l i t i c a l .  D i s t r i c t  
C om m iss io ne rs  c o u ld  no l o n g e r  be s a t i s f i e d  w i t h  a d m i n i s t e r i n g  Eng­
l i s h  law  f o r  t h e  c o n v e n ie n c e  o f  E uropean  and A f r i c a n  m e r c h a n t s .
1 -  M acgregor  t o  C h a m b e r la in ,  19 O c t .  1899* CO 1V7/1V?.
2 -  F o r th e  p o l i t i c a l  e x p a n s i o n  o f  t h e  c o lo n y  s e e ,  A.A.B. A d e r i b i g b e ,  
E x p an s io n  o f  t h e  Lagos P r o t e c t o r a t e ,  1 8 6 3 - 1 9 0 0 1 London, P h . D . ,  1959*
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Under t h e  new c o n d i t i o n s ,  t h e y  were r e q u i r e d  t o  be p o l i t i c a l  a g e n t s  
a s  w e l l  a s  c o m m is s io n e r s  o f  t h e  Supreme C o u r t .
A l th o u g h  M acgregor  c o u l d  p r e f e r  e x p e r i e n c e  t o  l e g a l  t r a i n i n g  
i n  h i s  D i s t r i c t  C o m m is s io n e rs ,  i t  was a s  d i f f i c u l t  t o  f i n d  men o f  
t h i s  t y p e  o f  a  h i g h  c a l i b e r ,  and t h e r e  was ,  t h e r e f o r e  l i t t l e  i m p l e -  
m e n t a t i o n  o f  h i s  d e s i g n ,  d e s p i t e  g e n e r a l  a c c e p t a n c e  o f  i t .  But 
t h e  new c o n t e x t  i n  which  D i s t r i c t  C om m iss ion e rs  h ad  t o  work ,  and 
M a c g r e g o r ’s r e c o g n i t i o n  o f  t h i s ,  d i d  i n f l u e n c e  f u t u r e  r e c r u i t m e n t .  
T h is  i s  n o t  t o  s a y  t h a t  l e g a l  q u a l i f i c a t i o n s  were r e g a r d e d  i n  a  n e g ­
a t i v e  l i g h t  f o r  s e r v i c e  i n  t h e  c o lo n y ;  G overnor  E g e r t o n  s t i l l  r e ­
g a r d e d  i t  a s  an a d v a n t a g e  i n  1905  and  would  ch oo se  t h e  b a r r i s t e r
2when two l i k e  c a n d i d a t e s  p r e s e n t e d  t h e m s e lv e s  f o r  a  p o s i t i o n .  But  
i t  was no l o n g e r  t h o u g h t  e s s e n t i a l  f o r  c o m m is s io n e r s  t o  be l e g a l l y  
t r a i n e d ,  and  an e x p e r i e n c e d  o f f i c e r  would  be p r e f e r r e d  b e f o r e  a 
b a r r i s t e r  f r e s h  from E n g la n d .
E g e r t o n fs e x p e r i e n c e ,  l i k e  M a c g r e g o r ' s  had  shown him t h a t  im­
p o r t a n t  j u d i c i a l  work c o u l d  be done w e l l  by e x p e r i e n c e d  o f f i c e r s ;  
b u t  t o  e n s u r e  t h a t  u n q u a l i f i e d  o f f i c e r s  were up t o  s t a n d a r d  i n  l e g ­
a l  m a t t e r s ,  he s u g g e s t e d  t h e y  be c a l l e d  upon t o  s i t  an e x a m in a t io n
i n  t h e  v a r i o u s  a s p e c t s  o f  t h e i r  j u d i c i a l  d u t i e s  w i t h i n  two y e a r s
3o f  t h e i r  a p p o i n t m e n t .  T h i s  a p a r t ,  no o t h e r  c o n s i d e r a t i o n s  were 
p a i d  t o  t h e  l e g a l  f u n c t i o n s  o f  D i s t r i c t  C o m m is s io n e r s ,  and  th e  r o a d
1-  S e e ,  CO m i n u t e s ,  on M acgregor  t o  C h a m b e r la in ,  19 O c t .  1899?
CO IV7/ H 5 .
2 -  E g e r to n  t o  L y t t l e t o n ,  28 May 1905* CO 1^7/175*
3 -  I b i d .
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was paved  f o r  f u t u r e  " r e s i d e n t s "  t o  a p p r o a c h  p ro b le m s  o f  j u s t i c e  
from a  l e s s  t e c h n i c a l  p o i n t  o f  v iew .
At t i m e s ,  t h e  q u a l i f i c a t i o n s  o f  D i s t r i c t  C om m iss ion e rs  were 
b e s i d e  t h e  p o i n t .  With l e a v e  r e g u l a t i o n s  a s  t h e y  w e r e ,  t h r e e  men 
s h o u l d  have  been  p r o v i d e d  f o r  e v e r y  two p o s i t i o n s ;  b u t  even i n  
t h e s e  l a t t e r  y e a r s  t h i s  was n e v e r  t h e  c a s e .  As a  r e s u l t ,  q u a l i f ­
i e d  D i s t r i c t  C om m iss ioners  o f t e n  found  t h e m s e lv e s  i n  Lagos f o r  a l ­
most  h a l f  t h e i r  t o u r  o f  d u t y ,  r e p l a c i n g  t h e  P o l i c e  M a g i s t r a t e  o r  
Q ueen’s  A d v o c a te ,  who were t h e m s e l v e s  e i t h e r  a c t i n g  t e m p o r a r i l y  
i n  o t h e r  c a p a c i t i e s  o r  on l e a v e .  Who r e p l a c e d  t h e s e  c o m m is s io n e rs  
i s  t h e r e f o r e  o f  g r e a t e r  c o n c e rn  f o r  u s  and  more i n d i c a t i v e  o f  t h e  
a d m i n i s t r a t i o n  o f  j u s t i c e ;  f o r  i t  was t h e s e  r e p l a c e m e n t s  and n o t  
t h e  o r i g i n a l  a p p o i n t e e s  who p r e s i d e d  i n  D i s t r i c t  C om m iss ioner  
C o u r t s  m ost  o f  t h e  t i m e .  As h a s  b e en  shown, w h i l e  Lagos was p a r t  
o f  t h e  Gold C o a s t  c o l o n y ,  t e m p o r a r y  r e p l a c e m e n t s  f o r  c o m m iss io n e r s  
were  u s u a l l y  t a k e n  from t h e  c o n s t a b u l a r y .  T h i s  c h o i c e  l e f t  much 
t o  be d e s i r e d  i n  most c a s e s ,  b u t  f o r  want  o f  an a l t e r n a t i v e  i t  had  
t o  be r e s o r t e d  t o .  A f t e r  1 8 9 2 , h o w e v e r ,  even  c o n s t a b u l a r y  o f f i c e r s  
were  h a r d  t o  f i n d .  The i n c r e a s e d  m i l i t a r y  p r e s e n c e  i n  t h e  i n t e r i o r  
s u b s e q u e n t  t o  t h e  o c c u p a t i o n  o f  I j e b u  Ode, though  acco m pan ied  by an 
i n c r e a s e  i n  t h e  numbers  o f  E u r o p e a n s ,  s p r e a d  even  t h i n n e r  t h e  co n ­
s t a b u l a r y  o f f i c e r s  a v a i l a b l e  f o r  t e m p o r a r y  n o n - m i l i t a r y  a s s i g n m e n t s ,  
and  t h e  c o l o n i a l  a u t h o r i t i e s  were f o r c e d  on an even  g r e a t e r  s c a l e  
t o  employ v i r t u a l l y  any o f f i c e r  from w h a t e v e r  d e p a r t m e n t  c o u ld  a f f o r d  
h im.
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As t h e  most  c o n v e n i e n t l y  s i t u a t e d  p e r s o n n e l  i n  t h e  d i s t r i c t s  
were m e d i c a l  o f f i c e r s ,  i t  was n o t  u n u s u a l  t o  f i n d  them a c t i n g  a s  
D i s t r i c t  C om m iss ion e rs  when t h e  c o lo n y  was e s p e c i a l l y  p r e s s e d  f o r  
manpower. In  f a c t ,  a t  one t im e  i n  1902 ,  t h r e e  o f  t h e  c o l o n y ’s
'I
D i s t r i c t  C o m m is s io n e r s h ip s  were b e i n g  f i l l e d  by m e d i c a l  o f f i c e r s .
t
As m ig h t  v e r y  w e l l  be e x p e c t e d ,  t h e  r e s u l t s  o f  t h e i r  a c t i v i t i e s  
were o f t e n  l u d i c r o u s .  D u r in g  a  s i x  month p e r i o d  i n  which  t h e  A s s i s t ­
a n t  C o l o n i a l  Su rg eo n  a c t e d  i n  t h i s  c a p a c i t y ,  t e n  o f  h i s  c o n v i c t i o n s
2
had  s u b s e q u e n t l y  t o  be r e v e r s e d  or  amended by t h e  C h i e f  J u s t i c e .
But  t h e r e  was l i t t l e  t h e  a u t h o r i t i e s  c o u l d  do t o  c o r r e c t  t h i s  s i t ­
u a t i o n  i n  t h e  a b s e n c e  o f  t h e  r e q u i r e d  number o f  o f f i c e r s ,  and G over­
n o r s  had  t o  c o n te n d  w i th  su c h  a n o m a l i e s  a s  b e s t  t h e y  c o u l d ,  r e l y i n g  
on t h e i r  s e n i o r  l e g a l  s t a f f  t o  undo t h e  m i s t a k e s  o f  t h e i r  t e m p o r a r y  
j u n i o r s .
T here  w e re ,  o f  c o u r s e ,  s a f e g u a r d s  t h a t  d i d  h e l p  t o  r e d u c e  t h e
i
number o f  s e v e r e  o r  i l l e g a l  s e n t e n c e s .  The Summary Review O rd in ­
a n ce  o f  1884 had  made p r o v i s i o n  f o r  a l l  sum m ari ly  a d ju d g e d  c a s e s
t o  be b r o u g h t  a u t o m a t i c a l l y  t o  t h e  a t t e n t i o n  o f  t h e  C h i e f  J u s t i c e ,
3
who c o u ld  t h e n  quash  o r  amend s e n t e n c e s .  As w e l l ,  t h e r e  were t h e
o r d i n a r y  e x e c u t i v e  c h a n n e l s  th r o u g h  w h ich  s e n t e n c e s  c o u l d  be r e ­
m i t t e d  an d  p a r d o n s  and r e p r i e v e s  g r a n t e d .  A l l  c a p i t a l  p u n i s h m e n t s  
h a d  t o  be  r e v i e w e d  by t h e  e x e c u t i v e  c o u n c i l ,  w h ich  had  t h e  t r i a l
1 -  Moseley  t o  C h a m b e r la in ,  2 O c t .  1902,  CO 14-7/162.
2 -  M acgregor  t o  C h a m b e r la in ,  9 Aug. 1899* 00 1 4 7 / 1 43 ;  CO m in u te s  
on i b i d .
3 -  O rd inance  7 o f  2 S e p t .  1884 ,  CO 9 7 / 3 ;  s e e ,  f o r  e x a m p le ,  R e tu r n s  o f  
R e v e r s a l s ,  i n  Evans t o  S t a n h o p e ,  28 J a n . 18 8 7 , CO 1 4 7 / 3 8 ,  i n  Moloney 
t o  K n u t s f o r d ,  9 J u l y  1888,  CO 1 4 7 /6 4 ,  and i n  R ayner  t o  C h a m b e r la in ,  
27 J a n .  1 8 9 8 , CO 1 4 7 /1 2 9 .
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j u d g e ’s n o t e s  and  t h e  m in u t e s  o f  e v id e n c e  b e f o r e  i t .  T here  i s  no 
e v id e n c e  o f  a  p a rd o n  o r  r e p r i e v e  b e i n g  g r a n t e d  i n  a  c a p i t a l  c a s e ,  
b u t  t h i s  was p r o b a b l y  b e c a u s e  a  j u r y  r ecom m endat ion  o f  mercy  would 
have  been  t a k e n  i n t o  a c c o u n t  b e f o r e  t h e  s e n t e n c e  was i n i t i a l l y  
p a s s e d .
In  o t h e r  m a t t e r s ,  ho w e v e r ,  t h e  c o u n c i l  commonly e x e r c i s e d  i t s  
p r e r o g a t i v e ,  r e m i t t i n g  s e n t e n c e s  t h o u g h t  t o  be t o o  s e v e r e  and coun­
t e n a n c i n g  p e t i t i o n s  f o r  t h e  r e l e a s e  o f  p r i s o n e r s  who had  a l r e a d y  
s e r v e d  l a r g e  p o r t i o n s  o f  t h e i r  te rm s  o f  i m p r i s o n m e n t .  Gn one 
o c c a s i o n ,  G overnor  Moloney p rom pted  t h e  com m uta t ion  o f  t h r e e  n i n e -  
y e a r  s e n t e n c e s  t o  s i x  y e a r s  -  t h e  t im e  a l r e a d y  s e r v e d  -  on the  g r o u n d s  
t h a t  t h e  n i n e  y e a r  t e r m s  o f  im p r i so n m e n t  had been  made w i t h  an eye 
t o w a rd s  t h e i r  e f f e c t  i n  q u e l l i n g  i n c i p i e n t  d i s o r d e r .  S i n c e  t h e  dan­
g e r  had now p a s s e d ,  and a  l i g h t e r  s e n t e n c e  m ig h t  h av e  s a t i s f i e d  j u s ­
t i c e  i f  n o t  f o r  t h e  immediacy o f  t h e  s i t u a t i o n ,  r e m i t t a n c e  o f  th e
2r e m a in i n g  t h r e e  y e a r s  was g r a n t e d .
O the r  f a c t o r s  i n v o l v i n g  l e g a l  p e r s o n n e l  were a l s o  p e r t i n e n t  
t o  t h e  f u n c t i o n i n g  o f  t h e  c o u r t s .  Of g r e a t  i m p o r t a n c e ,  though  most  
d i f f i c u l t  t o  a s s e s s ,  were t h e  p e r s o n a l i t i e s  o f  t h e  men who s a t  on 
t h e  b e n c h .  C h i e f  J u s t i c e  Smalman S m i th ,  f o r  e x am p le ,  was t h e  s o r t  
o f  man who f i n d s  i t  h a r d  t o  a c t  i n  l e s s  t h a n  a  d e c i s i v e  m anner ,  
which  i n  t h e  c o n d i t i o n s  t h a t  o b t a i n e d  a t  Lagos h a d  t o  r e s u l t  i n
1 -  S ee ,  f o r  e x am p le ,  m in u t e s  o f  t h e  e x e c u t i v e  c o u n c i l ,  7 Feb .  1901,
CO 1 4 9 / 7 .
2 -  Moloney t o  K n u t s f o r d ,  12 S e p t .  1 8 9 0 , CO 1 4 7 /7 6 ;  Smalman Sm ith  t o
Moloney, 23 June  1 8 9 0 , i n  i b i d .
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i n d i s c r e t i o n s *  Sm ith  w as ,  i n  f a c t ,  a c c u s e d  o f  a c t i n g  i n j u d i c i o u s l y  
by a  l a r g e  g ro u p  o f  L a g o s i a n s ,  s u p p o r t e r s  o f  D.C. T a iw o ,  an A f r i c a n  
m e r c h a n t .  The c a s e  w hich  p ro v o k ed  t h e  g r o u p fs  i r e  was n o t  u n t y p i ­
c a l  o f  t h e  d i f f i c u l t  c a s e s  t h a t  came b e f o r e  j u d g e s  a t  L ago s ,  which 
h a d  t o  be  d e c i d e d ,  so  i t  s e e m e d , a lm o s t  i n t u i t i v e l y .  In  t h i s  p a r t i c ­
u l a r  c a s e ,  which Sm ith  e v e n t u a l l y  d e c i d e d  a g a i n s t  Taiwo,  t h e  e v i ­
dence  h e a r d  i n  c o u r t  c o n s i s t e d  e n t i r e l y  o f  o r a l  r e p o r t s  by  s u p p o r t ­
e r s  o f  e i t h e r  p a r t y  t o  t h e  s u i t .  S in c e  t h e  t e s t i m o n y  c o n f l i c t e d  a t  
e v e r y  v i t a l  p o i n t ,  i t  was o b v io u s  t h a t  one s i d e  was n o t  t e l l i n g  t h e  
t r u t h  -  b u t  which  one c o u l d  n o t  be f a c t u a l l y  d e t e r m i n e d .  As t h e  
j u d g e ,  Sm ith  had  t o  r e a c h  a d e c i s i o n ,  and  he e v e n t u a l l y  found  f o r  
t h e  p l a i n t i f f  a g a i n s t  Taiwo. I n  t h e  c o u r s e  o f  r e a d i n g  h i s  j u d g e ­
ment and g i v i n g  t h e  r e a s o n s  f o r  i t ,  h o w e v e r ,  Sm ith  s e v e r e l y  c e n s u r e d
2Taiwo f o r  f a b r i c a t i o n  o f  h i s  d e f e n c e .  I t  was t h i s  a c c u s a t i o n ,  u n ­
s u p p o r t e d  by f a c t ,  t h a t  l e d  t o  t h e  c o m p l a i n t s  a g a i n s t  h im .
To be s u r e ,  d i f f i c u l t  d e c i s i o n s  had  t o  be made i n  t h e  a b s e n c e  o f  
more s a t i s f a c t o r y  e v i d e n c e ;  b u t  t h i s  was n o t  p e c u l i a r  t o  Lagos or  
even  West A f r i c a .  What was p e c u l i a r  t o  t h e  r e l a t i o n s h i p  t h a t  p r e ­
v a i l e d  i n  t h e  c o l o n i a l  s i t u a t i o n  b e tw e e n  t h o s e  on th e  bench  and t h o s e  
i n  th e  dock was t h a t  a  s e l f - r i g h t e o u s  p o s t u r e  c o u ld  be assumed on 
t h e  b a s i s  o f  su c h  d e c i s i o n s .  S m i t h fs s u c c e s s o r ,  T.C.  R ayn er ,  d i s ­
p l a y e d  s i m i l a r  w e a k n e s s e s .  Quick t o  f e e l  o f f e n c e  when h i s  judgem ent
1 -  P e t i t i o n ,  i n  Evans t o  G r a n v i l l e ,  6 Aug. 1886, CO 14-7/56*
2 -  Evans t o  G r a n v i l l e ,  6 Aug. 1886, and  e n c l o s u r e s ,  CO 14-7/56; 
m in u te  by B ra m s to n ,  20 S e p t .  1886, on i b i d .
was d o u b t e d ,  Rayner  e a s i l y  c o n t r a c t e d  a n i m o s i t i e s  a g a i n s t  i n d i v i d ­
u a l s ;  he  q u a r r e l l e d  w i t h  a l m o s t  e v e r y  o f f i c e r  who came i n t o  con ­
t a c t  w i t h  him and  d i d  n o t  p o s s e s s  t h e  r e s p e c t  o f  t h e  Lagos commun­
i t y ,  A f r i c a n  o r  E u ro p ea n ,  i n  h i s  o f f i c i a l  c a p a c i t y .  G overno r  Mac- 
g r e g o r  t h o u g h t  he was q u a l i f i e d  t o  be a  p u i s n e  j u d g e ,  b u t  n o t  a d e -  
q u a t e  enough f o r  a  h i g h e r  p o s i t i o n .
I t  was men l i k e  Sm ith  and R ayner  who were c a l l e d  upon t o  r e n ­
d e r  ju d g em en ts  i n  c a s e s  t h a t  d e f i e d  even  t h e  most  p a t i e n t  s c r u t i n y ;  
and  t h e s e ,  i t  must  be remembered ,  h e l d  t h e  h i g h e s t  l e g a l  p o s i t i o n  
i n  L agos .  T ha t  more c o m p l a i n t s  d i d  n o t  r e a c h  London seem s e x p l i c ­
a b l e  o n ly  by t h e  p r e v a i l i n g  i l l i t e r a c y  o f  t h e  c o l o n y ' s  i n h a b i t a n t s .  
With t h e  numerous m inor  j u d i c i a l  o f f i c i a l s ,  t h e  q u a l i t y  o f  p a t i e n c e  
and  t h e  c o n s i d e r a t i o n  i n v o l v e d  i n  r e a c h i n g  d e c i s i o n s  must  have  been  
even  l e s s .  I n d e e d ,  t h e  p e t t i n e s s  e x h i b i t e d  by some a t  t i m e s  a lm o s t  
r e a c h e d  a n t i c  p r o p o r t i o n s .  T h e i r  i n s i s t e n c e  on due form  a g o n i s e d  
A f r i c a n s  who u n d e r s t a n d a b l y  were  more i n t e r e s t e d  i n  h a v i n g  j u s t i c e  
done q u i c k l y  and c h e a p ly  t h a n  b e i n g  t r e a t e d  t o  t h e  s p e c t a c l e  o f  
E n g l i s h  c o u r t s  i n  a c t i o n .  An i n c i d e n t  t h a t  o c c u r r e d  i n  1905 w i l l  
i l l u s t r a t e  t h i s .  Because  s p e c t a t o r s  i n  h i s  c o u r t  would  n o t  s t a n d  
p r o m p t ly  on h i s  coming t o  t h e  b e n c h ,  t h e  Lagos P o l i c e  M a g i s t r a t e  
h ad  th e  p u b l i c  b e n c h e s  removed f rom  t h e  c o u r t .  T h e r e a f t e r ,  t h e  pub­
l i c  s t o o d  n o t  o n ly  upon h i s  a r r i v a l  b u t  t h r o u g h o u t  t h e  c o u r t ' s  p r o -
1 -  Macgregor  t o  C h a m b e r la in ,  2h Mar. 1902 ,  CO 1*f7 / l60 .
177
c e e d i n g s . ^
One f u r t h e r  p o i n t  c o n c e r n i n g  t h e  l e g a l  s y s t e m  i n  g e n e r a l  must  
h e r e  be c o n s i d e r e d .  I n  an  e a r l i e r  c h a p t e r  i t  was shown t h a t  a l ­
though  i n t e r f e r e n c e  w i t h  t h e  j u d i c i a l  p r e r o g a t i v e  by t h e  e x e c u t i v e  
b r a n c h  o f  t h e  governm en t  was o f f i c i a l l y  d i s c o u r a g e d ,  t h e r e  r e m a in e d
s u f f i c i e n t  a m b i g u i t y  a s  r e g a r d s  t h e  i n d e p e n d e n c e  o f  t h e  j u d i c i a r y
2t o  a l l o w  f o r  l a t e r  m i s i n t e r p r e t a t i o n .  As a  r e s u l t ,  w h i l e  i t  was 
t r u e  t h a t  t h e  j u d i c i a r y  r e t a i n e d  a l a r g e  d e g re e  o f  i n d e p e n d e n c e  
from e x e c u t i v e  c o n t r o l  o r  i n f l u e n c e ,  i t  was a l s o  f o r c e d  t o  a c c e d e  
on o c c a s i o n  t o  t h e  demands o f  t h e  e x e c u t i v e .  T r a n s p l a n t e d ,  a s  i t  
w e re ,  from i t s  E n g l i s h  r o o t s ,  t h e  Lagos j u d i c i a r y  r e t a i n e d  a  g r e a t  
d e a l  o f  i t s  o r i g i n a l  c h a r a c t e r .  Ju d g e s  and  c o m m is s io n e r s  a l i k e  e n ­
d e a v o u re d  t o  s i m u l a t e  t h e  p o s t u r e s  o f  t h e i r  c o u n t e r p a r t s  a t  home, 
ju d g in g  c a s e s  on t h e i r  own m e r i t s  w i t h o u t  r e g a r d  t o  t h e  p e r s o n a l i ­
t i e s  i n v o l v e d  o r  t h e  i s s u e s  a t  s t a k e .  Fo r  t h e  most  p a r t ,  c l a i m a n t s  
and  d e f e n d a n t s ,  a c c u s e r  and  a c c u s e d ,  were  e q u a l  b e f o r e  t h e  c o u r t ,  
and  t h o s e  p r e j u d i c e s  t h a t  may be i n f e r r e d  a t  t i m e s  from t h e  c o u r t ' s  
b e h a v i o u r  were r a t h e r  o f  a  p e r s o n a l  t h a n  an im posed  k i n d .
But t h e  c o u r t s  d i d  have  t o  f u n c t i o n  i n  c i r c u m s t a n c e s  f a r  r e ­
moved from t h o s e  i n  E n g la n d .  The B r i t i s h  r u l e d  an a l i e n  c o u n t r y ,  
c o n t r o l l i n g  upwards  o f  one h u n d r e d  t h o u s a n d  p e o p l e  w i t h  a  mere h a n d ­
f u l  o f  c o l o n i a l  o f f i c i a l s  and  an i n a d e q u a t e  m i l i t a r y  a n d  p o l i c e  
f o r c e .  T h i s  by i t s e l f  n e c e s s a r i l y  p r e c l u d e d  t h e  same c o n s i d e r a t i o n s
1 -  The Lagos Weekly R e c o r d , 11 Mar. 1905*
2 -  See a b o v e ,  c h a p t e r  I I .  p p .  1 2 4 -2 6 .
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t h a t  were  p o s s i b l e  i n  England# A p a s s i n g  r e f e r e n c e  h a s  a l r e a d y
b e en  made t o  a  c a s e  i n  which  t h r e e  men were s e n t e n c e d  t o  t e r m s  o f
i m p r i s o n m e n t  o f  n i n e  y e a r s ,  b e c a u s e  o f  t h e  i n t e r n a l  s i t u a t i o n ,
when a  l e s s e r  s e n t e n c e  would have  b een  more a p p r o p r i a t e  t o  t h e  
1
crime# The c o lo n y * s  j u d g e s  and  c o m m is s io n e r s  c o u l d  n o t  have  been  
unaware  o f  t h e i r  ambiguous p o s i t i o n #  As ju d g e s  t h e y  were  sup p o sed  
t o  a d m i n i s t e r  t h e  law i m p a r t i a l l y ,  t o  g u a r d  t h e  r i g h t s  o f  i n d i v i d ­
u a l s  a g a i n s t  a r b i t r a r y  d e c i s i o n s .  Yet a s  c o l o n i a l  o f f i c i a l s  s e n t  
t o  r u l e  an a l i e n  p e o p l e ,  t h e y  c o u ld  n o t  be  i n d i f f e r e n t  t o  t h e  con­
s e q u e n c e s  o f  a p p l y i n g  s t r i c t  i n t e r p r e t a t i o n s  o f  t h e  law# Thus, 
t h r o u g h o u t  t h e  y e a r s  u n d e r  d i s c u s s i o n ,  t h e r e  a r e  i n s t a n c e s  o f  q u a s i -  
l e g a l  m e a s u re s  b e i n g  t a k e n  by t h e  e x e c u t i v e  -  some w i t h  t h e  know­
l e d g e  t h a t  t h e y  were i l l e g a l  -  t o  be  l a t e r  r e g u l a r i s e d  by r e t r o ­
s p e c t i v e  l e g i s l a t i o n #
In  s u c h  m a t t e r s  t h e  j u d i c i a r y  had  o n ly  a  l i m i t e d  c h o i c e ;  m ain­
t e n a n c e  o f  o r d e r  i n  t h e  c o lo n y  was more i m p o r t a n t  t h a n  a p p l i c a t i o n  
o f  t h e  " n i c e t i e s "  o f  E n g l i s h  l e g a l  p r i n c i p l e s .  M oreo v er ,  t o  t a k e  
a  s t a n d  a g a i n s t  su c h  p r a c t i c e s  would  have  r e q u i r e d  an  a c t  o f  m o ra l  
c o u ra g e  i n  some i n s t a n c e s ,  o f  which  t h e  c o l o n y ’s  l e g a l  o f f i c e r s  
c o u l d  n o t  be e x p e c t e d .  In  t h e  f i r s t  p l a c e ,  t h e  c a r d i n a l  p r e r e q u i ­
s i t e  f o r  an i n d e p e n d e n t  j u d i c i a r y ,  n am e ly  s e c u r i t y  o f  t e n u r e ,  d i d  
n o t  a p p ly  t o  Lagos ju d g e s  t h r o u g h o u t  t h e  c o l o n y ’s  i n d e p e n d e n t  e x -
1 -  See a b o v e ,  p .  17^-
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i s t e n c e .  And s e c o n d l y ,  t o u r s  o f  d u ty  i n  p l a c e s  l i k e  Lagos u s u a l l y  
s e r v e d  a s  s t e p p i n g - s t o n e s  t o  more p r e s t i g i o u s  a s s i g n m e n t s  i n  th e  
West I n d i e s ,  Hong Kong o r  A u s t r a l i a .  J u d i c i a l  o f f i c e r s  depended 
on th e  f a v o u r a b l e  reco m m e n d a t io n s  o f  G o v e rn o rs  b o t h  f o r  p ro m o t io n  
o r  a t r a n s f e r  t o  a  c o lo n y  w i t h  a  b e t t e r  c l i m a t e ;  and j u n i o r  members 
o f  t h e  j u d i c i a r y ,  who had  p r o v e d  t h e m s e l v e s  i n d e p e n d e n t l y - m i n d e d ,  
c o u ld  n o t  be c e r t a i n  t h a t  t h e i r  s e r v i c e s  would be employed a f t e r  
c o m p l e t i o n  o f  t h e i r  t o u r s  i n  West A f r i c a .
T r i a l s  o f  s t r e n g t h  b e tw een  G o v e rn o rs  and l e g a l  o f f i c e r s  d i d ,  
o f  c o u r s e ,  o c c u r .  The s u s p e n s i o n  o f  C h i e f  M a g i s t r a t e  Benjamin  Way 
i n  1872  e x e m p l i f i e d  t h e  e a s e  w i t h  which  ju d g e s  c o u l d  f a l l  ou t  of  
f a v o u r  w i t h  th e  e x e c u t i v e ;  t h o u g h ,  a t  t h e  t i m e ,  A d m i n i s t r a t o r  G lo v e r  
c o n te n d e d  t h a t  i t  was m e r e ly  a  q u e s t i o n  o f  Way b e i n g  u n f i t  f o r  h i s  
p o s i t i o n .  As c h i e f  e x e c u t i v e  o f  t h e  s e t t l e m e n t ,  G lo v e r  d o u b t l e s s  
f e l t  r e s p o n s i b l e  f o r  w h a te v e r  o c c u r r e d  a t  L agos ,  and  t h i s  had  i n ­
e v i t a b l y  t o  l e a d  t o  c o n f l i c t  w i t h  t h e  h e a d  o f  t h e  j u d i c i a r y .  I t  
was f o r  much t h e  same r e a s o n  t h a t  l a t e r  t h a t  y e a r  G lo v e r  c o m p la in e d  
ab o u t  th e  p e r fo rm a n c e  o f  t h e  s e t t l e m e n t s  P o l i c e  M a g i s t r a t e ,  a g a i n
n o t  so  much b e c a u s e  o f  h i s  s h o r t c o m i n g s  a s  t h e  i l l - d e f i n e d  l i m i t s
2o f  t h e i r  r e s p e c t i v e  r e s p o n s i b i l i t i e s .
While  Lagos was p a r t  o f  t h e  Gold C o a s t  c o l o n y ,  t h e r e  was l i t t l e
1 -  U n t i l  191^» j u d i c i a l  o f f i c e r s  s e r v e d  u n d e r  t h e  same c o n d i t i o n s  a s  
o t h e r  c o l o n i a l  o f f i c e r s ,  t h a t  i s ,  ’’d u r i n g  h e r  M a j e s t y ' s  p l e a s u r e ” , 
and  n o t  a s  j u d g e s  i n  E n g la n d ,  " d u r i n g  good b e h a v i o u r " .  S e e ,  T.O. 
E l i a s ,  B r i t i s h  C o l o n i a l  Law, London, 19&2, C h a p te r  IV.
2 -  See a b o v e ,  C h a p te r  I I .
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o p p o r t u n i t y  f o r  s i m i l a r  c o n f l i c t s :  t h e  judge  o f  th e  Lagos D i v i s ­
i o n a l  C o u r t  had  n o t  t h e  same r e s p o n s i b i l i t i e s  f o r  t h e  j u d i c i a l  de­
p a r t m e n t  a s  h i s  p r e d e c e s s o r s ;  and  t h e  A d m i n i s t r a t o r  a t  Lagos was i n  
no p o s i t i o n  t o  c o n t e s t  t h e  j u d i c i a l  p r e r o g a t i v e .  But t h i s  changed  
once Lagos became a  s e p a r a t e  c o lo n y  i n  18 8 6 # The new G o v e rn o r ,  
A l f r e d  Moloney,  b um p t io u s  and  i m p a t i e n t ,  was bound from t h e  s t a r t  
t o  p rov o ke  t h e  c o l o n y ’s  i n d e p e n d e n t l y - m i n d e d  C h i e f  J u s t i c e ,  Smalman 
S m i th ,  L ik e  G l o v e r ,  Moloney had  s e r v e d  i n  t h e  A s h a n t i  cam paign ,  
and  a s  a p r o f e s s i o n a l  s o l d i e r ,  he  demanded o f  h i s  c o l o n i a l  o f f i c ­
i a l s  t h e  same o b e d ie n c e  and s u b o r d i n a t i o n  t h a t  were  demanded o f  
j u n i o r  array o f f i c e r s .  L a c k in g  t h e  t a c t f u l n e s s  t o  i n s p i r e  w i l l i n g  
c o m p l i a n c e ,  o r  t h e  e d u c a t e d  manner t o  command im m e d ia te  r e s p e c t ,  
he o f f e n d e d  p e o p le  by h i s  a g g r e s s i v e n e s s  w h i l e  r e m a i n i n g  t h i n -  
s k i n n e d  t o  any  a d v e r s e  c r i t i c i s m .
For  h i s  p a r t ,  Smalman Sm ith  h a d  much t h e  same c h a r a c t e r  a s  
Moloney, th o ug h  s h o r n  o f  h i s  rough  e d g e s .  As q u i c k  t o  f e e l  a  s l i g h t  
t o  h i s  p r i d e ,  Smith  had  annoyed  t h e  C o l o n i a l  O f f i c e  w i t h  s p e c i o u s  
a rg u m e n ts  a g a i n s t  th e  p r o p o s e d  C o u r t  o f  A ppeal  t o  t h e  p o i n t  where 
i t  was more t r o u b le s o m e  f o r  them t o  m a i n t a i n  t h e i r  o r i g i n a l  p l a n s  
t h a n  t o  concede  t h e  p o i n t  t o  h im .  N e i t h e r  man was h i g h l y  r e g a r d e d  
by  members o f  t h e  C o l o n i a l  O f f i c e  who t h o u g h t  b o t h  t o o  s e l f - i m p o r t ­
a n t  f o r  t h e i r  humble p o s i t i o n s ,  and  to o  p r o n e  to w a rd s  t r u c u l e n t  and  
u ncom prom is ing  b e h a v i o u r .  T h e i r  o p i n i o n  o f  Moloney was f u r t h e r  i n ­
f l u e n c e d  by t h e  a lm o s t  c o m ic a l  e x p r e s s i o n  o f  h i s  p r o s e  and t h e  d i f f i
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c u l t y  w i t h  which  h i s  d i s p a t c h e s  were u n d e r s t o o d .  As one c l e r k  
m in u t e d :  " I  am n o t  s u r e  w h e t h e r  t h e  n a t i v e s  o r  C a p t .  Moloney b e a r
p
away t h e  palm f o r  e x t r a o r d i n a r y  E n g l i s h .  I t  i s  a  c l o s e  r a c e . "
A c o l l i s i o n  be tw een  two su c h  s i m i l a r  p e r s o n a l i t i e s  was n o t  
l o n g  i n  coming .  The i s s u e  which  p ro v o k e d  t h e  c l a s h  was o f  minor  
im p o r t  and  r e f l e c t e d  p r i m a r i l y  t h e  j e a l o u s y  w i t h  which  each  man 
g u a rd e d  h i s  own p r e r o g a t i v e s .  But i t  a l s o  i l l u s t r a t e d  t h e  o p p o r ­
t u n i t y  f o r  c o n f l i c t  be tw een  Governor  and  C h i e f  J u s t i c e  p r e s e n t e d  
by th e  p e c u l i a r  c i r c u m s t a n c e s  o f  West A f r i c a n  c o l o n i a l  r u l e .  The 
o c c a s i o n  i n  q u e s t i o n  i n v o l v e d  an i n c o r r e c t  r u l i n g  by t h e  a c t i n g  
D i s t r i c t  Com m iss ioner  o f  L ag o s ,  R .S .  J o h n s t o n e ,  r e n d e r e d  i n  a  c a s e  
b r o u g h t  by th e  governm ent  a g a i n s t  v a r i o u s  o f f e n d e r s  a g a i n s t  th e  
Stamp O r d in a n c e .  Upon h e a r i n g  o f  t h e  d e c i s i o n ,  Moloney s e t  a f o o t  
i n q u i r i e s  i n t o  t h e  c o n d u c t  o f  t h e  c a s e  and  demanded from J o h n s to n e  
an  e x p l a n a t i o n .  Smalman S m i th ,  o f  c o u r s e ,  t o o k  g r e a t  e x c e p t i o n  t o  
t h e  G o v e r n o r fs  b e h a v i o u r ,  r e m i n d in g  him
t h a t  a  j u d i c i a l  o f f i c e r  c a n n o t  p r o p e r l y  be c a l l e d  
upon f o r  e x p l a n a t i o n  o r  j u s t i f i c a t i o n  o f  h i s  a c t s  
i n  a  j u d i c i a l  e n q u i r y ,  e x c e p t  i n  t h e  manner and by t h e
means p r e s c r i b e d  by  l a w ,  t h a t  i s  t o  s a y ,  by a p p e a l  t o
t h e  p r o p e r  t r i b u n a l .
M oreover ,  he c o n t i n u e d ,  i n  a  c a s e  b e tw ee n  t h e  Crown and a  s u b j e c t
" j u d i c i a l  o f f i c e r s  s h o u l d  be p l a c e d  above  even  t h e  s u s p i c i o n  o f  e x -
3t e r n a l  c o n t r o l  o r  i n f l u e n c e  i n  t h e  d i s c h a r g e  o f  t h e i r  d u t i e s .
1 -  A good example  o f  M o lo n e y ’s  s t y l e  o f  w r i t i n g  c a n  be found  i n  h i s  
d i s p a t c h  t o  G r a n v i l l e  o f  27 Feb .  1886,  CO 14-7/5^*
2 -  Minute  by Hemming, 27 Mar. 1 8 8 6 , on i b i d .
3 -  Smalman Smith  t o  Moloney,  20 Dec. 1 8 9 0 , i n  Denton  t o  K n u t s f o r d ,
3 Feb.  1891, CO 1V7/79*
182
Moloney q u i t e  n a t u r a l l y  d i s a g r e e d  w i t h  t h i s  p o s i t i o n .  He 
c o n te n d e d  t h a t  a  G overnor  was a lw a y s  w i t h i n  h i s  r i g h t s  t o  q u e s t i o n  
t h e  f i t n e s s  o f  a  m a g i s t r a t e  t o  h o l d  h i s  p o s i t i o n ,  e s p e c i a l l y  so 
when a  c a s e  had  a d m i t t e d l y  b e en  b a d l y  c o n d u c t e d .  In  t h i s  he was 
n o t  e n t i r e l y  u n j u s t i f i e d ,  s i n c e  t h e  s y s te m  which  he  s e r v e d  p o s s ­
e s s e d  i n h e r e n t  a m b i g u i t i e s  t h a t  f o r c e d  him t o  i n t e r f e r e  i n  any 
m a t t e r  c o n c e r n i n g  t h e  c o l o n y .  With e q u a l  j u s t i f i c a t i o n ,  Smith  ob­
j e c t e d  " f rom  t h e  p r o p o s i t i o n  t h a t  any  i n t e r f e r e n c e  i n  t h e  a d m i n i s ­
t r a t i o n  o f  j u s t i c e  i s  j u s t i f i a b l e  o r  p e r m i s s a b l e  upon any  such  p r e -  
2t e x t . "  To th e  l e g a l  m ind ,  Moloney*s a rg u m e n t  was n o t  even  p e r t i n ­
e n t  t o  t h e  r e a l  i s s u e  a t  s t a k e ,  which  was t h e  c o n t i n u e d  i n d e p e n d ­
ence  o f  t h e  j u d i c i a r y  from e x e c u t i v e  c o n t r o l ,  no  more no l e s s .
Each man, i t  c an  be s e e n ,  t h o u g h t  h i s  d u ty  c a l l e d  f o r  o p p o s i t ­
i o n  t o  t h e  o t h e r * s  c o n t e n t i o n :  Moloney c l a im e d  th e  r i g h t  t o  i n t e r ­
f e r e  where t h e  c o lo n y * s  i n t e r e s t s  were  t h r e a t e n e d ,  w h e rea s  Smith  saw 
t h i s  a s  an i n f r i n g e m e n t  o f  t h e  j u d i c i a r y * s  i n d e p e n d e n c e .  At t h e  
r o o t  o f  t h e  p ro b le m  l a y  t h e  m u tu a l  a n t i p a t h y  o f  t h e  c o l o n i a l  s i t ­
u a t i o n  i n  West A f r i c a  and  B r i t i s h  c o n c e p t s  o f  j u s t i c e  and j u d i c i a l  
i n d e p e n d e n c e .  In  West A f r i c a n  c o n d i t i o n s ,  t h e  a d m i n i s t r a t i o n  o f  
j u s t i c e  was f a r  to o  i m p o r t a n t  a  f u n c t i o n  o f  g o v e r n m e n ta l  a u t h o r i t y  
t o  be l e f t  t o  t h e  d i s c r e t i o n  o f  j u d g e s ;  and  a l t h o u g h  E n g l i s h  j u r i s ­
p r u d e n c e  had  a  l o n g  h i s t o r y  o f  and p r i d e d  i t s e l f  on i t s  i m p a r t i a l ­
i t y  and r e s i s t a n c e  t o  o u t s i d e  c on tro l ,  no s u c h  l a t i t u d e  c o u ld  be
1 -  Minute  by Moloney,  on i b i d .
2 -  Smalman Sm ith  t o  D en ton ,  17 J a n .  1891* i n  i b i d .
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a l lo w e d  i n  L ag o s .
While  t h e  C o l o n i a l  O f f i c e  c o n t i n u e d  t o  p ay  l i p - s e r v i c e  t o  t h e  
i d e a  o f  j u d i c i a l  i n d e p e n d e n c e ,  M oloneyfs  demand f o r  a  r e p o r t  from 
t h e  a c t i n g  D i s t r i c t  Com miss ioner  was s u p p o r t e d .  At t h e  same 
t i m e ,  no b r o a d  s t a t e m e n t  o f  p o l i c y  was made. The C o l o n i a l  O f f i c e  
were i n  t h e  v e r y  d i f f i c u l t  p o s i t i o n  o f  h a v in g  t o  s u p p o r t  t h e i r  
G overnor  and t h e  m e a s u re s  he a d o p te d  f o r  th e  g o v e r n i n g  o f  t h e  c o l ­
ony ,  w h i l e  m a i n t a i n i n g  a  j u d i c i a l  s y s te m  b a s e d  on i d e a s  t h a t  c o u l d  
be  u s e d  t o  unde rm ine  t h e  v e r y  r u l e  t h e y  h a d  e s t a b l i s h e d  and so u g h t  
t o  p e r p e t u a t e .  A l th o u g h  h a l f - h e a r t e d l y ,  t h e r e  was no a l t e r n a t i v e  
b u t  t o  p ro n o u n ce  i n  f a v o u r  o f  Moloney.
No sudden  r e v e r s a l  o f  o f f i c i a l  p o l i c y  was f o r t h c o m i n g ,  and t o  
some e x t e n t  t h e  f i c t i o n  o f  an i n d e p e n d e n t  j u d i c i a r y  r e m a in e d  c u r r ­
e n t ;  b u t  by t h e  t im e  Lagos and S o u th e r n  N i g e r i a  were  u n i t e d  i n  1906,  
t h e  f u n d a m e n ta l  d i f f i c u l t y  had  l a r g e l y  b e e n  o b v i a t e d .  N o th in g  had  
b een  done t o  i m p a i r  t h e  i n t e g r i t y  o f  t h e  Supreme C o u r t  d i r e c t l y ,  
b u t  i n  1903 t h e  c o l o n y fs D i s t r i c t  C om m iss ioners  were  t r a n s f e r r e d  
from t h e  j u d i c i a l  d e p a r tm e n t  t o  t h e  d e p a r t m e n t  o f  t h e  i n t e r i o r ,
2where t h e y  were t h e  d i r e c t  r e s p o n s i b i l i t y  o f  t h e  C o l o n i a l  S e c r e t a r y .  
I n  e f f e c t ,  t h i s  p r u n e d  t h e  j u d i c i a l  t r e e  t o  t h e  t r u n k  i t s e l f .  D i s ­
t r i c t  Com m iss ioners  were  h e n c e f o r t h  p o l i t i c a l  o f f i c e r s  f i r s t  and
1 -  CO t o  t h e  O f f i c e r  A d m i n i s t e r i n g  t h e  Governm ent ,  23 Apr. 1 8 9 1 ,
co  1V7/ 7 9 .
2 -  Blue Book f o r  1905,  CO 1 3 1 /^ 3 ;  The Lagos Weekly R e c o r d , 13 May 
1903- By way o f  c o m p a r i s o n ,  i n  190^ t h e  C h ie f  J u s t i c e  o f  t h e  
Supreme C o u r t  o f  N o r t h e r n  N i g e r i a  was r e l i e v e d  o f  h i s  c h a rg e  
a f t e r  coming i n t o  c o n f l i c t  w i t h  t h e  High C o m m iss io ne r ,  F .D .  Lu- 
g a r d .  S e e ,  M. Perham, L u g a rd ,  t h e  Y ears  o f  A u t h o r i t y ,  1898 - 19 ^ 3 » 
London,  196O, 16 2 - 6 3 .
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c o m m is s io n e r s  o f  t h e  Supreme C o u r t  s e c o n d ,  and w h a t e v e r  i n d e p e n d ­
e nce  c o m m is s io n e r s  m ig h t  have  e x h i b i t e d  i n  t h e i r  j u d i c i a l  d u t i e s  
b e f o r e  t h e n ,  v e r y  l i t t l e  i n d e e d  was p o s s i b l e  a f t e r w a r d s .
In  g e n e r a l ,  t h e r e f o r e ,  t h e  Supreme C o u r t  s y s t e m  p r o v e d  t o o  am­
b i t i o u s  f o r  t h e  c i r c u m s t a n c e s  o f  t h e  Lagos c o lo n y .  C o n c e iv ed  a s  a  
g e n e r a l  a n sw e r  t o  t h e  j u d i c i a l  p ro b lem s  o f  t h e  s e t t l e m e n t s  on t h e  
Gold C o a s t ,  t h e  s y s te m  f a i l e d  t o  meet  t h e  s p e c i f i c  h e e d s  o f  L agos .  
D ur ing  t h e  p e r i o d  o f  a m a lg a m a t io n , t h e  s e t t l e m e n t ' s  i n t e r e s t s  were 
c o n t i n u a l l y  s a c r i f i c e d  t o  t h o s e  o f  t h e  more i m p o r t a n t  s e t t l e m e n t s  
t o  t h e  w e s t .  J u d i c i a l  p e r s o n n e l  from Lagos had  o f t e n  t o  j o u r n e y  
t o  t h e  Gold C o a s t  t o  a c t  f o r  t h e i r  a i l i n g  o r  a b s e n t  c o l l e a g u e s ,  
l e a v i n g  Lagos t e m p o r a r i l y  w i t h o u t  t h e  s e r v i c e s  o f  a  q u a l i f i e d  l e g a l  
o f f i c e r ;  and i n  t h e  l a s t  f i v e  y e a r s  o f  t h e  a r r a n g e m e n t ,  no C o ur t  o f  
A ppeal  was convened  a t  L a g o s ,  c h i e f l y  b e c a u s e  o f  t h e  i n c o n v e n i e n c e  
t o  l o c a l  s u i t o r s  o f  w a i t i n g  f o r  t h e  a r r i v a l  o f  a  ju dg e  from t h e  Gold  
C o a s t . ^
But ev en  a f t e r  1886, th e  b a s i c  w e a k n e sse s  o f  t h e  sy s te m  r e ­
m a in ed . P r i m a r i l y ,  t h e s e  s h o r tc o m in g s  w ere  th e  r e s u l t  o f  th e  de­
mands o f  t h e  sy s te m  i t s e l f ,  w h ich  c o u ld  n o t  f u n c t i o n  e f f i c i e n t l y  
w i th o u t  an a d e q u a te  s u p p ly  o f  t r a i n e d  l e g a l  o f f i c e r s .  And th e s e
1 -  When d i s c u s s i n g  t h e  f a u l t s  o f  t h e  Supreme C o u r t  s y s t e m ,  L ugard  
w ro te  t h a t  i t  " c r e a t e s  n e e d l e s s  f r i c t i o n  w i t h  t h e  e x e c u t i v e ,  whose 
c a r e f u l l y  a d j u d i c a t e d  d e c i s i o n s  . . .  may be c a l l e d  i n  q u e s t i o n ,  
w i t h  a  c o n s e q u e n t  w eaken in g  o f  t h e i r  i n f l u e n c e  and a u t h o r i t y  i n  
t h e  m a in t e n a n c e  o f  law  and o r d e r " • S e e ,  F .D .  L u g a rd ,  The Dual 
Mandate i n  B r i t i s h  T r o p i c a l  A f r i c a , London 1922,  5^1*
2 -  G.E. Moss and C.A. W il l ia m s  t o  S m ith ,  15 Feb .  1888, i n  Moloney 
to  H o l la n d ,  20 Feb .  1888, CO 1^ 7/ 6 3 .
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demands were  i n  d i a m e t r i c  o p p o s i t i o n  t o  t h e  w i s h e s  o f  t h o s e  a t  t h e  
C o l o n i a l  O f f i c e  who s o u g h t  t o  m in im ise  c o l o n i a l  e x p e n d i t u r e ,  i n  
g e n e r a l ,  and  e s t a b l i s h m e n t  e x p e n s e s ,  i n  p a r t i c u l a r .  Only a  l i m i t e d  
amount o f  r e v e n u e  was a v a i l a b l e  f o r  a l l  t h e  n e e d s  o f  t h e  c o lo n y :  
p u b l i c  r o a d s  and b u i l d i n g s  had  t o  be b u i l t  and k e p t  i n  a  m o d e r a t e l y  
good s t a t e  o f  r e p a i r ,  and  im p ro v e m e n ts ,  su ch  a s ,  t h e  c o n s t r u c t i o n  
o f  a  r a i l r o a d  t o  t h e  i n t e r i o r ,  begun i n  1 8 9 6 , had  t o  be made. But 
w i t h o u t  t h e  n e c e s s a r y  j u d i c i a l  p e r s o n n e l ,  t h e  e l a b o r a t e  mechanism 
o f  t h e  Supreme C o u r t  was t o  no a v a i l ;  and  t h i s ,  I  h av e  s u g g e s t e d ,  
was more o f t e n  t h e  s i t u a t i o n  t h a n  n o t .
F u r t h e r m o r e ,  p r o c e d u r e  i n  t h e  c o u r t s ,  though  a s i m p l i f i e d  v e r ­
s i o n  o f  t h e  E n g l i s h  m ode l ,  r e m a in e d  to o  complex f o r  West A f r i c a n  
c o n d i t i o n s .  The numerous forms r e q u i r e d  t o  p u r s u e  a  c l a i m ,  and t h e  
t e c h n i c a l  a s p e c t s  o f  t h e  c o u r t s '  p r o c e e d i n g s ,  compromised t h e  v e r y  
p u r p o s e  o f  t h e  c o u r t  s y s te m .  I n s t e a d  o f  a  c h e a p ,  summary method 
o f  r e d r e s s i n g  g r i e v a n c e s ,  t h e  Supreme C o u r t  s u b s t i t u t e d  t h e  e x p e n s e s  
and  d e l a y s  i n h e r e n t  i n  a  s o p h i s t i c a t e d  l e g a l  s t r u c t u r e ,  and -  a s  
w i l l  be shown -  f a i l e d  from t h e  s t a r t  t o  b r i n g  w i t h i n  i t s  p a l e  
t h e  g r e a t e r  m a j o r i t y  o f  t h e  i n h a b i t a n t s  o f  Lagos .  L a s t l y ,  by em­
b r a c i n g  t h e  e n t i r e  sc o p e  o f  t h e  c o l o n y ' s  j u d i c i a l  f u n c t i o n s ,  from 
C o r o n e r ' s  i n q u e s t s  t o  t h e  C o u r t  o f  A p p e a l ,  t h e  Supreme C o u r t  became 
a d m i n i s t r a t i v e l y  u n m a n a g e a b le .  I t  was i n  p a r t  t o  f a c i l i t a t e  t h e  
a d m i n i s t r a t i v e  work o f  t h e  C h i e f  J u s t i c e  t h a t  D i s t r i c t  C om m iss io ne rs
1 -  See b e lo w ,  C h a p te r  IV
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were  t r a n s f e r r e d  t o  t h e  d e p a r tm e n t  o f  t h e  i n t e r i o r  i n  1 9 0 5 .
To he  s u r e ,  t h e s e  d raw backs  were  r e c o g n i s e d  by t h e  c o l o n y ' s  
o f f i c i a l s .  I n  f a c t ,  i n  1901 t h e  t h e n  C h i e f  J u s t i c e  o f  t h e  Supreme 
C o u r t ,  T .C .  R ayn er ,  a d v an c ed  p r o p o s a l s  f o r  r e - c a s t i n g  t h e  shap e  o f  
t h e  j u d i c i a l  s y s t e m ,  which  he c l a im e d  was n o t  m e e t in g  t h e  c o l o n y ' s  
r e q u i r e m e n t s  i n  i t s  p r e s e n t  form. H is  p r o p o s a l s  c a l l e d  f o r  a  s e p ­
a r a t i o n  o f  t h e  c o l o n y ' s  i n f e r i o r  c o u r t s  from t h e  Supreme C o u r t  s y s ­
tem. By a c c o m p l i s h i n g  t h i s ,  t h e  i n f e r i o r  c o u r t s  c o u l d  t h e n  be g i v e n  
a  d e f i n i t e  c i v i l  and c r i m i n a l  j u r i s d i c t i o n ,  w i t h  s i m p le  r u l e s  o f  
p r o c e d u r e  a p p l i c a b l e  t o  them a l o n e .  As w e l l ,  t h e  c o n s t a n t  s h o r t a g e s  
o f  p e r s o n n e l  c o u ld  be ended  by empowering J u s t i c e s  o f  t h e  Peace  t o  
s i t  and  d i s p o s e  o f  c e r t a i n  m ino r  c r i m i n a l  c a s e s  i n  t h e s e  c o u r t s ,  t o  
remand p r i s o n e r s ,  a d m i t  them t o  b a i l ,  s i g n  summonses, and do o t h e r  
p r o c e s s e s  t h a t  o c c u p i e d  much o f  th e  t im e  o f  m a g i s t r a t e s  and commiss­
i o n e r s .  A f t e r  a w h i l e ,  t h e s e  J u s t i c e s  o f  th e  Peace  -  drawn from t h e  
i n d i g e n o u s  p o p u l a t i o n  -  would  be r e a d y  t o  assume most  o f  t h e  d u t i e s  
o f  a P o l i c e  M a g i s t r a t e ,  which  i n  t u r n  would  f r e e  E uropean  p e r s o n n e l  
f o r  t h e  c o l o n y ' s  more t e c h n i c a l  l e g a l  w o rk .
I n  s u b s ta n c e  and  fo rm , R a y n e r 's  p r o p o s a l s  e n v is a g e d  a j u d i c i a l  
sy s te m  n o t  u n l i k e  th e  one t h a t  o b t a in e d  a t  Lagos i n  th e  e a r l y  1 8 6 0 's ,  
when S i e r r a  Leonean a s s e s s o r s  s a t  i n  t h e  s e t t l e m e n t ' s  P e t t y  Debt 
C ou rt  and  two J u s t i c e s  o f  t h e  Peace c o u ld  c o n s t i t u t e  th e  P o l i c e  Mag­
i s t r a t e  C o u r t .  The w h e e l  had  a lm o s t  come f u l l  c i r c l e  f o r  th e  Lagos
1-  Rayner  t o  M acg reg o r ,  20 Feb .  1901, i n  M acgregor  t o  C h a m b e r la in ,  
23 F eb .  1901, CO 1 ^ 7 /1 5 4 .
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j u d i c i a r y .  H is  p r o p o s a l s ,  how ever ,  were  n o t  im p le m e n te d  i n  t h e  c o l ­
ony;  b u t  one can  d i s c e r n  i n  t h e  c o u r t  s y s t e m  s u b s e q u e n t l y  e s t a b l i s h e d  
i n  a  u n i t e d  N i g e r i a  t h e  l e s s o n s  l e a r n t  from t h e  e x p e r i e n c e  a t  Lagos 
i n  t h e  n i n e t e e n t h  c e n t u r y .  The most  s t r i k i n g  f e a t u r e  o f  L u g a r d fs 
r e p o r t  on t h e  new j u d i c i a l  s y s te m  o f  t h e  am algam ated  c o lo n y  and p r o ­
t e c t o r a t e  o f  N i g e r i a  i s  t h e  a w a r e n e s s  o f  t h e  immense p ro b le m s  t h a t  
would  c o n f r o n t  an  E n g l i s h - t y p e  l e g a l  s y s t e m  i n  West  A f r i c a n  c o n d i t ­
i o n s ;  and i t s  p r o v i s i o n s  f o r  e x e c u t i v e  c o n t r o l  o v e r  t h e  j u d i c i a r y ,  
u n d e r  t h e  c l o s e  s u r v e i l l a n c e  o f  t h e  G o v e r n o r - G e n e r a l  h i m s e l f ,  i s  
r e m i n i s c e n t  o f  t h e  e a r l y  c o u r t  s y s te m  e s t a b l i s h e d  by G overnor  F r e e ­
man i n  1862 ,  w i t h  i t s  e m p h a s i s  on t h e  G o v e r n o r ' s  c o n t r o l  o ve r  t h e  
j u d i c i a r y .
1 -  S e e ,  L u g a r d 's  r e p o r t  on th e  A m algam ation  o f  N o r th e rn  and  S o u th ­
e rn  N i g e r i a ,  P .P .  XXXVI, (609) (Command P a p e r  *f6 8 ) 1919•
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C h a p te r  IV 
The C o u r t s  and  t h e  A f r i c a n  P o p u l a t i o n
I n  t h e  p r e c e d i n g  two c h a p t e r s ,  we h a v e  s e e n  t h a t  t h e  e s t a b l i s h m e n t  
o f  t h e  l e g a l  s y s t e m  o f  t h e  Lagos c o lo n y  was l a r g e l y  i n f l u e n c e d  by 
B r i t a i n ' s  c h a n g in g  r o l e  i n  West A f r i c a *  I t  h a s  a l s o  b e e n  shown 
t h a t  t h e  p r o p e r  f u n c t i o n i n g  o f  t h e  c o u r t s  was m a r r e d  a t  f i r s t  by 
t h e  home g o v e r n m e n t s  i n d i f f e r e n t  a t t i t u d e  t o w a rd s  t h e  f o r t u n e s  o f  
t h e  c o l o n y ,  and  t h r o u g h o u t  by  i t s  p r e o c c u p a t i o n  w i t h  i t s  f i n a n c i a l  
r e s o u r c e s *  T h i s  c h a p t e r  w i l l  examine more c l o s e l y  t h e  c h a r a c t e r  o f  
t h e  l e g a l  s y s t e m  a s  i t  d e v e l o p e d  w i t h i n  t h e  c o n t e x t  o f  c o l o n i a l  r u l e ,  
and  w i l l  show t h a t  t h e  demands o f  t h e  c o l o n i a l  s i t u a t i o n  t o o k  p r e c e ­
dence  o v e r  j u r i d i c a l  c o n s i d e r a t i o n s  i n  d e t e r m i n i n g  some o f  i t s  b a s i c  
p r o c e d u r e s .
I t  i s  t h e  c o n t e n t i o n  o f  t h i s  c h a p t e r  t h a t  t h e  l e g a l  s y s te m  o f  
t h e  Lagos c o lo n y  h a d  t o  s a t i s f y  two f u n d a m e n ta l  r e q u i r e m e n t s  o f  c o l ­
o n i a l  r u l e  i n  West A f r i c a :  n a m e ly ,  t h a t  i t  h a d  t o  s a f e g u a r d  t h e  i n ­
t e r e s t s  and  f u n d a m e n ta l  r i g h t s  o f  E uro pean  -  e s p e c i a l l y  B r i t i s h  -  
r e s i d e n t s  o f  t h e  c o lo n y ;  a n d  t h a t  e s s e n t i a l l y  i t  h a d  t o  s u p p o r t  t h e  
a u t h o r i t y  o f  t h e  c o l o n i a l  g o v e rn m e n t .  I n  t h i s  c o n t e x t ,  t h e  p r o v i s ­
i o n s  f o r  t r i a l  by  j u r y  and  t h e  employment o f  c o u n s e l  i n  t h e  c o u r t s  
w i l l  be s e e n  i n  a  d i f f e r e n t  p e r s p e c t i v e  from t h a t  g e n e r a l l y  a c c e p t e d  
b y  o t h e r s  w r i t i n g  a b o u t  A f r i c a n  l e g a l  s y s t e m s .
E a r l i e r  we have  s e e n  t h a t  b e c a u s e  o f  t h e  e x i g e n c i e s  o f  c o l o n i a l
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r u l e  t h e  i n d e p e n d e n c e  o f  t h e  Lagos j u d i c i a r y  from  e x e c u t i v e  c o n t r o l  
c o u l d  n o t  be  m a i n t a i n e d  t o  t h e  same e x t e n t  a s  t h a t  o f  i t s  E n g l i s h  
p r o t o t y p e ;  j u s t i c e  was t o o  i m p o r t a n t  a  f u n c t i o n  o f  g overnm en t  t o  
be  l e f t  s o l e l y  i n  t h e  h a n d s  o f  c o l o n i a l  ju dg es#  By t h e  same t o k e n ,  
t h e  c i r c u m s t a n c e s  o f  c o l o n i a l  r u l e  c o u ld  n o t  a l l o w  f o r  t h o s e  " n i c e ­
t i e s 11 o f  E n g l i s h  l aw  t h a t  m ig h t  compromise t h e  o v e r a l l  a u t h o r i t y  o f  
t h e  c o l o n i a l  governm en t  i n  t h e  e y es  o f  t h o s e  i t  h ad  t o  govern#  Witty 
o n ly  a  h a n d f u l  o f  E uropean  o f f i c i a l s  t o  r u l e  an  a l i e n  p o p u l a t i o n  
a p p r o a c h i n g  one h u n d r e d  th o u s a n d  by t h e  end o f  t h e  c e n t u r y ,  t h e  u n ­
d e r l y i n g  c o n c e p t s  o f  B r i t i s h  j u s t i c e  were  a  l u x u r y  t h a t  c o u ld  n o t  
be a f f o r d e d #  They were d i a m e t r i c a l l y  opposed  t o  t h e  demands o f  
c o l o n i a l  r u l e ,  and  a s  s u c h  c e a s e d  t o  be a  r i g h t  f o r  t h e  overwhelm­
i n g  m a j o r i t y  o f  t h e  c o l o n y ' s  i n h a b i t a n t s #  At t h e  same t i m e ,  t h e  
r i g h t s  o f  E u ro p ea n s  h a d  t o  be r e s p e c t e d ,  and  t h i s  i n e v i t a b l y  l e d  
t o  a  d o u b le  s t a n d a r d  i n  t h e  a p p l i c a t i o n  o f  j u s t i c e  t h a t  d i s c r i m i n ­
a t e d  b e tw een  t h e  i n g e n u o u s  and t h e  s o p h i s t i c a t e d #  W hile  E u ro p ean s  
e n jo y e d  t h e  b e n e f i t s  o f  B r i t i s h  j u s t i c e ,  A f r i c a n s  r e a p e d  i t s  h a r s h ­
n e s s #
T h is  c o n t e n t i o n  i s  c l e a r l y  b o r n e  o u t  by some o f  t h e  p r o c e d u r a l  
i n n o v a t i o n s  t h a t  were  i n t r o d u c e d  i n t o  t h e  l e g a l  s y s t e m  d u r i n g  t h e  
n i n e t e e n t h  c e n t u r y #  The f i r s t  i n v o l v e d  t h e  q u e s t i o n i n g  o f  t h o s e  
on t r i a l .  I t  h a d  b een  p r o v i d e d  i n  18?6 t h a t  t h e  c o u r t  c o u l d  exam­
i n e  an a c c u s e d  and  p u t  any  q u e s t i o n s  t o  him which  i t  t h o u g h t  p r o p e r .  
The a c c u s e d  would n o t  be a d m i n i s t e r e d  a n  o a t h  o r  a l l o w e d  t o  a f f i r m ,  
an d  no i n f l u e n c e  c o u l d  be u s e d  t o  i n d u c e  him t o  answ er  t h e  c o u r t ' s
190
q u e s t i o n s .  As w e l l ,  he c o u ld  n o t  be p u n i s h e d  f o r  r e f u s i n g  t o  a n s ­
w e r ,  o r ,  i n d e e d ,  f o r  a n s w e r in g  f a l s e l y ;  b u t  from a  r e f u s a l  t o  r e p l y  
o r  a  f a l s e  a n s w e r ,  t h e  c o u r t  c o u ld  "draw su c h  i n f e r e n c e  . . .  a s  seems 
j u s t ' O
A n e e d  had been  f e l t  f o r  such  a  m easu re  i n  Lagos f o r  some t i m e .
In  f a c t ,  a  s i m i l a r  e n a c tm e n t  had e a r l i e r  been  s u g g e s t e d  by C h i e f
M a g i s t r a t e  P .D .  Mayne, who h ad  " s e e n  s l i p s  o f  j u s t i c e  a r i s e  from
2want o f  t h i s  p ow er" .  Mayne d i d  n o t  s p e c i f y  how t h e  s i t u a t i o n  i n  
Lagos d i f f e r e d  from t h e  s i t u a t i o n  i n  E n g la n d ,  where  j u d g e s  d i d  n o t  
have  t h i s - p o w e r  e i t h e r ,  b u t  t h e  d i f f i c u l t y  a t  t h i s  t im e  seems t o  
have  been  t h e  i n a b i l i t y  o f  t h e  p r o s e c u t i o n  t o  o b t a i n  c o n v i c t i o n s .
The dilemma was t h a t  a l t h o u g h  t h e  c o u r t  found  i t  n e c e s s a r y  i n  th e  
i n t e r e s t s  o f  j u s t i c e  t o  com pensa te  f o r  t h e  l a c k  o f  d e f e n c e  c o u n s e l ,  
n o t h i n g  was b e i n g  done t o  s u p p o r t  t h e  Crownfs c a s e ,  which  was a s  
p o o r l y  r e p r e s e n t e d  i n  c o u r t .  I n d e e d ,  u n t i l  1871 t h e r e  was no Crowd I
I r  ‘
P r o s e c u t o r  i n  t h e  s e t t l e m e n t  -  t h i s  s e r v i c e  u s u a l l y  b e i n g  p e rfo rm ed \  
by r e s i d e n t  B r i t i s h  m e r c h a n t s .
In  p a r t ,  b e c a u se  o f  t h i s  d e f i c i e n c y ,  o f  f i f t y - e i g h t  p e r s o n s  
t r i e d  i n  t h e  C o ur t  o f  C i v i l  and  C r i m i n a l  J u s t i c e  i n  1 8 7 0 , l e s s  t h a n  
h a l f  were c o n v i c t e d .  In  t h e  f o u r  y e a r s  f o l l o w i n g  t h e  a p p o in t m e n t  o f  
a  Crown P r o s e c u t o r  i n  1871* how ever ,  t h e  r a t i o  o f  c o n v i c t i o n s  t o
1 -  O rd inance  5 o f  31 Mar. 1 8 7 6 , S e c t i o n s  31-34-, S t a l l a r d  and 
P i c h a r d s ,  O rd in a n c e s  o f  t h e  Colony o f  L a g o s .
2 -  Mayne t o  t h e  A s s i s t a n t  S e c r e t a r y  o f  S t a t e ,  20 J u l y  1874-, CO 
14-7/30.
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a c q u i t t a l s  i n c r e a s e d  by o v e r  t e n  p e r  c e n t .  But even  w i t h  t h i s  i n ­
c r e a s e ,  t h e  p r o s e c u t i o n  c o u ld  n o t  have  b e en  v iew ed  s a t i s f a c t o r i l y  
by  a  b a r r i s t e r  su c h  a s  Mayne, f o r  th e  Crown P r o s e c u t o r  was a  S i e r r a 7
p.L eonean, C h a r le s  F o r e s y t h e ,  who hnri nn 1 ■ ftga l-q ra li.g ln a t . i  rma.-at a l l  . 
A lth o u g h  p r o v i s i o n  was made f o r  a  Queen *s A dvoca te  when Lagos and 
th e  Gold C o a s t  w ere  am algam ated  i n  187^ * i t  was n o t  e x p e c te d  t h a t  
he would be  a b le  t o  p r o s e c u t e  i n  t h e  t h r e e  D i v i s i o n a l  C o u r ts  o f  th e  
c o lo n y ,  a n d ,  i n  f a c t ,  he se ldom  a t t e n d e d  th e  Lagos A s s i z e s .  In  o r ­
d e r ,  t h e r e f o r e ,  t o  s t r e n g t h e n  t h e  p r o s e c u t i o n ' s  c a s e ,  i t  was th o u g h t  
e s s e n t i a l  f o r  ju d g e s  t o  have  t h e  power t o  q u e s t i o n  a c c u s e d s .  /
T h is  p r o c e d u r e ,  h o w e v e r ,  was a  d e p a r t u r e  from  one o f  th e  fu n d a ­
m e n ta l  r i g h t s  g r a n t e d  t o  p e r s o n s  a c c u s e d  o f  c r im e s  u n d e r  E n g l i s h  
l a w ;  t h a t  i s ,  t h e  r i g h t  o f  an  a c c u s e d  n o t  t o  b e a r  w i t n e s s  a g a i n s t  
h i m s e l f .  F o r  i f  t h e  c o u r t  h a d  t h e  d i s c r e t i o n  t o  draw  i n f e r e n c e s  
from  an a c c u s e d ' s  r e f u s a l  t o  an sw er i t s  q u e s t i o n s ,  o r  from  h i s  f a l s e  
a n s w e r s ,  t h e n  t h i s  t e s t im o n y  o r  l a c k  o f  i t  c o u ld  i t s e l f  become e v i ­
dence  a g a i n s t  h im . T h is  i s  n o t ,  h o w e v e r ,  t o  s a y  t h a t  t h i s  d i s c r e t -
1 -  I n  1 8 7 0 , o f  58  p e r s o n s  b r o u g h t  t o  t r i a l ,  27 w ere  c o n v ic t e d  -
From 1871 th ro u g h  l87*f, 102 o f  176 -  57% -  w ere  c o n v i c t e d .  S e e ,
B lue Books f o r  187 0 -72*, CO 1 5 1 /8 -1 2 .
2 -  F o r e s y th e  was a p p o in t e d  Crown P r o s e c u t o r  i n  J a n u a r y  1871* S e e ,\
B lue Book f o r  1 8 7 1 , CO 1 5 1 /9 .  F o r e s y th e  was a  m e rc h a n t  who had  j  
r e p r e s e n t e d  c l i e n t s  i n  th e  c o u r t s  s i n c e  1 8 6 5 - In  1 8 8 0 , h i s  l i e - I "  
ence  to  p r a c t i s e  was n o t  ren e w e d , on t h e  g ro u n d s  t h a t  he was not] 
c o m p e te n t  i n  l e g a l  m a t t e r s .  See b e lo w , p . 228 .
3 -  T h is  p ro c e d u re  had e a r l i e r  b een  i n t r o d u c e d  i n t o  I n d i a n  c o u r t s  
and h ad  worked w e l l  t h e r e .  S e e ,  m in u te  by P a u n c e f o r t e ,  15 P e c .  
187^ ,  on S t r a h a n  t o  C a rn a rv o n ,  27 S e p t .  187^  CO 9 6 /1 1 2 .
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i o n a r y  pow er was e q u a l l y  a p p l i e d  i n  a l l  t h e  c a s e s  t h a t  came b e f o r e  
th e  c o u r t s .  I n d e e d ,  E u ro p ea n s  o r  w e s t e r n i s e d  A f r i c a n s ,  who were a -  
w are o f  t h e i r  r i g h t  t o  r e f u s e  t o  answ er t h e  c o u r t ' s  q u e s t i o n s ,  o r  
who w ere a p p r i s e d  o f  t h i s  r i g h t  by c o u n s e l ,  had  l i t t l e  t o  f e a r  from  
t h e i r  s i l e n c e .
But f o r  th e  v a s t  m a j o r i t y  o f  A f r i c a n s  who a p p e a r e d  b e f o r e  th e  
c o u r t s ,  n e i t h e r  a cc u s to m e d  t o  E n g l i s h  c o u r t  p r o c e d u r e s  n o r  r e p r e s ­
e n te d  by c o u n s e l ,  t h e  n a t u r a l  r e a c t i o n  w ould  have  b e e n  t o  answ er 
t h e  c o u r t ' s  q u e s t i o n s ;  and  i f  s u b s e q u e n t ly  t h e s e  a n sw e rs  w ere  fo u n d  
t o  be  f a l s e ,  th e  c o u r t  c o u ld  draw i t s  " j u s t "  i n f e r e n c e .  W hile  t h i s  
m easu re  d o u b t l e s s  e n s u r e d  t h a t  s l i p s  o f  j u s t i c e  w ould  be m in im is e d ,  
on a c c o u n t  o f  f a u l t y  o r  i n a d e q u a te  p r o s e c u t i o n ,  i t  a l s o  d i s c r i m i n ­
a t e d  a g a i n s t  th o s e  who w ere l e a s t  k n o w le d g e a b le  c o n c e r n in g  c o u r t  
p r o c e d u r e s  and t h o s e  who c o u ld  l e a s t  a f f o r d  t o  be  r e p r e s e n t e d  by 
l e g a l  c o u n s e l .  In  e f f e c t ,  i t  l i m i t e d  t h e  r i g h t  o f  an  a c c u s e d  n o t  
t o  b e a r  w i t n e s s  a g a i n s t  h i m s e l f  t o  t h e  E uropean  and  e m ig ra n t  commun­
i t i e s .
The r i g h t s  o f  t h o s e  who w ere b r o u g h t  b e f o r e  th e  Lagos c o u r t s ,  
o r  who s o u g h t  t o  a v a i l  t h e m s e lv e s  o f  i t s  s e r v i c e s ,  w ere  f u r t h e r  r e ­
s t r i c t e d  by  th e  l i m i t a t i o n s  im posed on t r i a l  by j u r y  i n  t h e  c o l o n i a l  
c o u r t s .  The r i g h t  o f  t r i a l  by j u r y  h a s  been  a  b a s i c  r i g h t  o f  Eng­
l is h m e n  s i n c e  th e  t h i r t e e n t h  c e n t u r y .  Those who a r e  among i t s  m ost 
a r d e n t  s u p p o r t e r s  a c c la im  th e  r i g h t  t o  a  t r i a l  by  j u r y  a s  one o f  
th e  m a jo r  b u lw a rk s  o f  f re e d o m . D e s p o t ic  g o v e rn m e n ts ,  t o  be s u r e ,  
can  p ack  j u r i e s ,  b u t  h i s t o r i c a l l y  t h e y  have  fo u n d  i t  more e f f e c t i v e
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t o  a p p o i n t  s u b s e r v i e n t  j u d g e s .  J u r i e s  c o n s t i t u t e  an  e s s e n t i a l  
s a f e g u a r d  a g a i n s t  t h e  a t t i t u d e s  and  p r e j u d i c e s  o f  j u d g e s ,  who to o  
o f t e n  a r e  i n f l u e n c e d  by  e x t r a n e o u s  m a t t e r s #
E n g l i s h  Ju d g e s  d u r in g  t h e  se c o n d  h a l f  o f  t h e  n i n e t e e n t h  c e n ­
t u r y  a r e  a lm o s t  u n i v e r s a l l y  d e p r e c a t e d .  A Member o f  P a r l i a m e n t  
d u r in g  t h e  1 8 7 0 ' s  q u ip p e d  t h a t  " t h e r e  a r e  few ju d g e s  whom any  s a n e  
man would  l i k e  t o  go  b e f o r e  and t h e r e  a r e  few er  c o u n ty  c o u r t  ju d g e s  
a t  whose t r i b u n a l  i t  i s  n o t  a lm o s t  a  m i s f o r tu n e  t o  a p p e a r " .  And 
an  e m in e n t  p o l i t i c a l  s c i e n t i s t  w ro te  i n  th e  1 9 3 0 ' s ,
anyone • • •  who s t u d i e s  th e  h a b i t s  o f  t h e  E n g l i s h  
ju d g e s  i n  c r i m i n a l  t r i a l s  h a l f  a  c e n t u r y  ago  w i l l  
r e a l i s e  t h a t ,  w h a te v e r  t h e  p re s u m p t io n s  o f  E n g l i s h  
j u s t i c e ,  t h e  ju d g e  d id  i n  f a c t  assume t h a t  th e  p e r ­
s o n s  c h a rg e d  w ere  p ro b a b ly  g u i l t y ;  and  th e  j u r y  
s e r v e d  th e  i n v a l u a b l e  p u rp o s e  o f  b e in g  a  means o f  
a p p e a l  from  t h e  f i x e d  p r e j u d i c e s  on t h e  b e n c h .  2
Even a l l o w i n g  f o r  o v e r s t a t e m e n t ,  t h e r e  can  be l i t t l e  d o u b t  b u t  t h a t
th e  j u r y  s y s te m  s e r v e d  an i m p o r t a n t  and  u s e f u l  f u n c t i o n  i n  n i n e t e e n t h
c e n t u r y  E n g l i s h  c o u r t s .
At t h i s  same t im e ,  th r o u g h o u t  B r i t i s h  West A f r i c a  t h e r e  was a
s t e a d y ,  a lm o s t  u n c h ec k ed  e r o s i o n  o f  th e  r i g h t  t o  t r i a l  by j u r y  i n
c o l o n i a l  c o u r t s .  I n  1866 , t r i a l  by  j u r y  i n  t h e  c o u r t s  o f  t h e  West
A f r i c a n  s e t t l e m e n t s  was l i m i t e d  t o  c r i m i n a l  o f f e n c e s .  Ten y e a r s
l a t e r ,  t h e  Supreme C o u r t  O rd in an ce  l i m i t e d  t r i a l  by j u r y  a t  t h e
Gold C o a s t  and  Lagos t o  t r i a l s  i n v o l v i n g  c a p i t a l  p u n is h m e n ts  a l o n e ,
1 -  Quoted by  L ord  D e v l in  i n  The L i s t e n e r , 13 O ct. 1966 .
2 -  H .J ,  L a s k i ,  The Grammar o f  P o l i t i c s ,  London, 1938 , 559*
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a l t h o u g h  th e  means w ere  p r o v id e d  w hereby  t h e  G overnor c o u ld  en ­
l a r g e  t h e  sc o p e  o f  o f f e n c e s  t o  be t r i e d  i n  t h i s  m an n e r .  From t h e n  
u n t i l  th e  end o f  t h e  Lagos c o l o n y 's  i n d e p e n d e n t  e x i s t e n c e  i n  1 9 0 6 , 
t h e  employment o f  j u r i e s  i n  c r i m i n a l  t r i a l s  v a r i e d  fro m  t h e i r  u s e  
i n  a l l  c a s e s  i n v o l v i n g  f e l o n i o u s  o f f e n c e s ,  e x c e p t  s l a v e - d e a l i n g ,
*i
t o  t h e i r  a b o l i t i o n  i n  a l l  c r i m i n a l  c a s e s  b u t  c a p i t a l  o n e s .
The r e a s o n s  a d v an c ed  f o r  t h e  r e s t r i c t i o n  o f  t r i a l  by  j u r y  t o
c r i m i n a l  t r i a l s  a f t e r  1 8 6 6 , and  a t  v a r i o u s  t im e s  t o  c a p i t a l  o f f e n c e s
a l o n e ,  a r e  g e n e r a l l y  t h a t  A f r i c a n  j u r o r s  w ere p r e j u d i c e d  i n  f a v o u r
o f  f r i e n d s ,  r e l a t i v e s  o r  f e l l o w - t r i b e s m e n ,  and  t h a t  t h e  c o m p le x i ty
2
o f  c i v i l  c a s e s  was beyond  t h e i r  c a p a b i l i t i e s .  T h is  v ie w , h o w ev er ,  
i s  n o t  s u p p o r t e d  by  c o n te m p o ra ry  e v id e n c e  and i s  t h e  r e s u l t  o f  a  
to o  e a g e r  a c c e p t a n c e  o f  th e  o n e - s id e d  e x p l a n a t i o n s  o f  c o l o n i a l  o f f ­
i c i a l s  i n  b o th  West A f r i c a  and  London, a n d  th e  g l i b  w r i t i n g s  o f  
V i c t o r i a n  t r a v e l l e r s  who v i s i t e d  t h e  c o a s t .  In  L ag o s ,  f o r  e x am p le , 
t h e  e a r l y  o r d in a n c e s  e s t a b l i s h i n g  th e  C h ie f  M a g i s t r a t e  C o u r t  h ad  no  
p r o v i s i o n  f o r  t h e  employm ent o f  j u r i e s  i n  th e  c o u r t ' s  p r o c e e d i n g s .  
A c c o rd in g  t o  C h ie f  M a g i s t r a t e  B enjam in  Way, t h e  r e a s o n  f o r  t h e i r  e x ­
1 -  L ees t o  H icks  B each , 10 June  1 8 7 8 , CO 96/124*; The Lagos S t a n d a r d , 
5 J u l y  19^5$ " E d i t o r i a l " ,  f o r  th e  p r o v i s i o n s  f o r  t r i a l  by j u r y  
a f t e r  1 8 7 6 . The p r o v i s i o n s  f o r  t r i a l  by j u r y  i n  th e  c o u r t s  o f  
B r i t i s h  West A f r i c a  i n  t h e  n i n e t e e n t h  c e n t u r y  c a n  be found  i n  J .H .  
J e a r y ,  " T r i a l  by j u r y  and t r i a l  w i th  t h e  a i d  o f  A s s e s s o r s  i n  th e  
S u p e r i o r  C o u r t s  o f  B r i t i s h  A f r i c a n  T e r r i t o r i e s " ,  J o u r n a l  o f  A f r i ­
can  Law, IV, 3 ,  1960 , 1 3 3 -^ 6 .
2 -  F o r  two o f  th e  more r e c e n t  e x p r e s s i o n s  o f  t h i s  v ie w ,  s e e ,  K .K nox- 
Mawer, "The J u r y  System  i n  B r i t i s h  C o l o n i a l  A f r i c a " ,  J o u r n a l  o f  
A f r i c a n  Law, I I ,  3 ,  1958 , 160-63$ and  J e a r y ,  " T r i a l  by j u r y " ,  op . 
c i t .
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e l u s i o n  was t h a t  he had  b een  in fo rm e d  o f  th e  i m p o s s i b i l i t y  o f  ob­
t a i n i n g  a  j u r y  a t  L ag o s , t h u s  l e a v i n g  him no a l t e r n a t i v e  b u t  t o  
make th e  c o u r t  s o l e  ju d g e  o f  f a c t  a s  w e l l  a s  la w .  He a l s o  a s s e r t ­
ed  t h a t  a s  th e  g ra n d  j u r y  sy s te m  h a d  p ro v e d  a  f a i l u r e  a t  L agos , 
p r o v i s i o n  was made f o r  a l l  o f f e n c e s  t o  be p r o s e c u t e d  by i n f o r m a t i o n  
i n  h i s  c o u r t . ^
N e i t h e r  o f  W ay 's c o n t e n t i o n s ,  h o w e v e r ,  w ere  t h e  r e s u l t  o f  a c t ­
u a l  e x p e r i e n c e  a t  L ag o s . I n  t h e  f i r s t  p l a c e ,  j u r i e s  h ad  n o t  been  
a  f e a t u r e  o f  any o f  t h e  s e t t l e m e n t ' s  e a r l i e r  c o u r t s ,  and  l a t e r ,  
when p r o v i s i o n  was made f o r  t h e i r  em ploym ent, t h e r e  was no d i f f i ­
c u l t y  o b t a i n i n g  them . M o reo v er ,  t h e  g r a n d  j u r y  s y s te m  c o u ld  n o t  
have  p ro v e d  a  f a i l u r e  a t  L ag o s ,  a s  i t  h a d  n e v e r  b e en  t r i e d  t h e r e .  
I r o n i c a l l y ,  Way d id  i n  f a c t  employ g ra n d  j u r i e s  a t  a  l a t e r  s t a g e
t o  fram e i n d i c t m e n t s ,  b u t  by  th e n  th e  p ro c e d u re  had  f a l l e n  i n t o
2d i s u s e  and  Way was c e n s u r e d  f o r  r e s o r t i n g  t o  i t .
F u r t h e r  m i s r e p r e s e n t a t i o n  o f  th e  w o rk in g  o f  t h e  j u r y  sy s te m  
a t  S i e r r a  Leone p ro m p ted  t h e  a b o l i t i o n  o f  j u r i e s  i n  c i v i l  c a s e s  i n  
a l l  o f  t h e  f o u r  West A f r i c a n  s e t t l e m e n t s  i n  1866 . The w i t n e s s e s  
who a p p e a re d  b e f o r e  th e  P a r l i a m e n t a r y  S e l e c t  C om m ittee , w hich  s a t
1 -  Way to Freeman, n.d., in Freeman to Newcastle, 9 Feb. 1864-, CO 
14-7/6.
2 -  T r i a l  by  j u r y  was f i r s t  i n t r o d u c e d  i n t o  th e  Lagos c o u r t s  by  o r d i ­
nance  7 o f  6 J u l y  1864-, CO 14-8/1; Montagu t o  K ennedy, 1 Dec. 1 8 6 9 , 
i n  Kennedy t o  G r a n v i l l e ,  14- Mar* 1 8 7 0 , CO 14-7/17* An in d e m n i f y in g  
o r d in a n c e  had  t o  be p a s s e d  t o  l e g a l i s e  th e  c o u r t ' s  p r o c e e d in g s  on 
th e  o c c a s io n s  when g ra n d  j u r i e s  w ere  u s e d .  O rd in an ce  5  o f  “11 A p r .  
1870, CO 14-8/1.
3 -  Until their abolition in 1 8 6 6 , juries had been empanelled for civ­
il cases in the courts of the Gambia, the Gold Coast and Sierra 
Leone. See, Jeary, "Trial by jury", op.cit.
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d u r in g  th e  p r e v i o u s  y e a r ,  w ere  o f  t h e  o p in io n  t h a t  some a l t e r a t i o n  
o f  th e  e x i s t i n g  mode o f  t r i a l s  i n  West A f r i c a  was n e c e s s a r y #  The 
j u r y  s y s te m ,  th e y  a l l e g e d ,  worked on th e  w hole  f a i r l y  i n  c r i m i n a l
A
c a s e s ,  b u t  i n  c i v i l  m a t t e r s  t h e y  h ad  become o b s t r u c t i v e .  W hile
t h e  a rg u m e n ts  i n  f a v o u r  o f  a b o l i s h i n g  j u r i e s  i n  c i v i l  c a s e s  were
l e n g t h y ,  t h e y  t o t a l l y  l a c k e d  s u b s t a n c e .  I n d e e d ,  L ord  C a rn a rv o n ,
S e c r e t a r y  o f  S t a t e  f o r  C o lo n ie s  i n  18 6 6 , was r e l u c t a n t  t o  a g re e  t o
t h i s  m e a s u re ,  a s  no e v id e n c e  had  b een  p ro d u c e d  t o  i n d i c a t e  th e  r e -
2t u r n  o f  even  one im p ro p e r  v e r d i c t  i n  a  c i v i l  c a s e .
The e x p e r i e n c e  o f  t r i a l  by j u r y  i n  c i v i l  c a s e s  a t  S i e r r a  Leone 
d i d  n o t  r e v e a l  t h e  s h o r tc o m in g s  a t t r i b u t e d  t o  i t  i n  18 6 6 . To be 
s u r e ,  t h e r e  had  been  some c o m p la in t s  i n  th e  1 8 5 0 ' s  a b o u t  th e  f i t n e s s  
o f  S i e r r a  Leonean j u r i e s  t o  d e c id e  c a s e s  a r i s i n g  from  c h a r g e s  o f  
s l a v e - d e a l i n g .  The th e n  G o v e rn o r ,  A r th u r  Kennedy, d e p lo r e d  th e  i n ­
s t a n c e s  o f  g ra n d  j u r i e s  r e j e c t i n g  b i l l s  o f  i n d i c t m e n t  a g a i n s t  r e ­
c a p t i v e s  a c c u s e d  o f  t h i s  c r im e .  A c c o rd in g  t o  h im , g ra n d  j u r i e s  -  
an d  j u r i e s  i n  g e n e r a l  -  w ere  f r u s t r a t i n g  B r i t a i n ' s  e f f o r t s  t o  p u t  
down th e  s l a v e - t r a d e  a ro u n d  S i e r r a  Leone by r e f u s i n g  t o  i n d i c t  o r  
c o n v i c t  f e l l o w - t r i b e s m e n .  As a  r e s u l t  o f  K e n n ed y 's  c o m p l a i n t s ,  
g r a n d  j u r i e s  w ere a b o l i s h e d  i n  18^ 3 » and  t h e  f o l lo w in g  y e a r  th e  r e ­
q u i r e m e n t  o f  u n a n im i ty  f o r  j u r y  v e r d i c t s  was d i s c a r d e d  i n  f a v o u r  o f  
v e r d i c t s  by a  t w o - t h i r d s  m a j o r i t y .  B ecause  o f  t h e s e  c h a n g e s ,  and
1 -  R e p o r t  o f  th e  P a r l i a m e n t a r y  S e l e c t  Com m ittee o f  1 8 6 5 , P . P . ,  1 8 6 ^ , 
v ( t e ) .  See a l s o ,  C a r r  t o  R o g e rs ,  16 F e b .  1867, CO 2 6 7 /2 9 2 .
2 -  F y f e ,  A H i s t o r y  o f  S i e r r a  L eo n e , 3^5*
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d e s p i t e  K en nedy ’s f e a r s  t h a t  j u r o r s  w ould  s t i l l  n o t  c o n v ic t  t h e i r  
c o u n try m en , v e r d i c t s  w ere  r e g u l a r l y  g iv e n  a g a i n s t  t h o s e  a c c u se d  o f  
s l a v e - d e a l i n g  i n  s u c c e e d in g  y e a r s .
Some a l t e r a t i o n  was a l s o  made b e f o r e  1866 i n  t h e  m ethod o f  
t r y i n g  c i v i l  c a s e s  w i th  a  j u r y .  I n  t h e  e a r l y  1 8 6 0 ’s ,  c a s e s  i n v o l v ­
i n g  c la im s  o f  up t o  £1 0 0  w ere  exem pted  from  t r i a l  by j u r y ,  and i n  
a l l  o t h e r  c i v i l  c a s e s ,  t h e  C h ie f  J u s t i c e  s i t t i n g  w i th  a s s e s s o r s
c o u ld  r e v i s e  th e  amount o f  damages aw arded  i f  th e  v e r d i c t  o f  th e
2j u r y  was n o t  u n an im o u s . But t h e s e  c h a n g e s  o f  p r o c e d u r e  i n  c i v i l  
t r i a l s  h ad  v i r t u a l l y  no c o n n e c t io n  w i th  t h e  r e a s o n  l a t e r  advan ced  
f o r  t h e  a b o l i t i o n  o f  j u r i e s  i n  a l l  c i v i l  c a s e s .  T hese  ch an g es  
w e re ,  i n  f a c t ,  th e  outcome o f  th e  g o v e rn m e n t ’s  a n x i e t y  o v e r  a  num­
b e r  o f  c i v i l  a c t i o n s  i n  w hich  v e r d i c t s  w ere b ro u g h t  a g a i n s t  E uro ­
p e a n s .  The E u ro p ean s  had  a b u se d  members o f  th e  r e c a p t i v e  community 
o r  t h e i r  own s e r v a n t s  a n d  h ad  c o n s e q u e n t ly  b e en  i s s u e d  w i th  summon­
s e s  t o  an sw e r  c h a r g e s  o f  a s s a u l t .  I n  one c a s e ,  th e  j u r y  -  c o n s i s t ­
i n g  a lm o s t  e n t i r e l y  o f  r e c a p t i v e s  -  aw ard ed  damages o f  £ 5 0  t o  a  
S i e r r a  Leone t a i l o r  a g a i n s t  a  E uropean  who had  a s s a u l t e d  h im , and  
two l a t e r  i n c i d e n t s  r e s u l t e d  i n  o u t - o f - c o u r t  s e t t l e m e n t s  o f  £30  and  
£ 1 0 . 3
By r e s t r i c t i n g  t r i a l  by  j u r y  i n  c i v i l  c a s e s  t o  c la im s  i n v o l v ­
i n g  a t  l e a s t  £ 1 0 0 , t h e  c o l o n i a l  a u t h o r i t i e s  c o u ld  p r e v e n t  s i m i l a r
1 -  J . J .  C ro o k s ,  A H i s t o r y  o f  th e  C olony o f  S i e r r a  Leone W este rn  
A f r i c a , London, 1 9 0 5 < 1 8 9 ;  F y f e , A H i s t o r y  o f  S i e r r a  L eo n e , 2 7 1 -7 2 .
2 -  O rd in an ce  5 o f  8 A pr. 1864 , CO 2 6 9 /2 .
3 “ F y f e ,  A H i s t o r y  o f  S i e r r a  L eone, 3 1 3 - 1 4 ,  33 0 .
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" e x o r b i t a n t 11 damages b e in g  aw arded  i n  t h e  f u t u r e ;  and  by empower­
i n g  th e  C h ie f  J u s t i c e ,  s i t t i n g  w i th  a s s e s s o r s ,  t o  r e v i s e  damages 
aw arded  by  a  n on -u nan im ous  j u r y  i n  a l l  o t h e r  c i v i l  c a s e s ,  th e  p r e s ­
en ce  o f  one E uropean  d i s s e n t i n g  o p in io n  w ould  i n v a l i d a t e  t h e  aw ard 
o f  damages by an  o th e r w is e  unan im ous j u r y .  In  f a c t ,  t h e  G overnor 
o f  S i e r r a  Leone a t  t h i s  t i m e ,  Sam uel B l a c k a l l ,  w ent s o  f a r  a s  t o  
b r i n g  a  b i l l  b e f o r e  t h e  l e g i s l a t i v e  c o u n c i l  r e q u i r i n g  anyone i n i t ­
i a t i n g  an a c t i o n  f o r  a s s a u l t  t o  p o s t  s e c u r i t y  f o r  th e  c o s t s  o f  th e  
c a s e  i n  ad v an ce  o f  i t s  h e a r i n g .  In  t h i s  i n s t a n c e ,  t h e  p u b l i c  o u t ­
c r y  was s o  g r e a t  a s  t o  f o r c e  B l a c k a l l  t o  w i th d ra w  t h e  b i l l  from  
1
c o n s i d e r a t i o n .
In  a d d i t i o n  t o  t h e  num erous c o l o n i a l  o f f i c i a l s  who w ere o v e r -  
c r i t i c a l  o f  " A f r i c a n  j u r i e s " ,  t h e r e  w ere  a  number o f  B r i t i s h  t r a v ­
e l l e r s  who p e r i o d i c a l l y  d e sc e n d e d  upon th e  c o a s t  o f  West A f r i c a ,  
and  on th e  b a s i s  o f  a  s h o r t  s o j o u r n  a t  e a c h  s e t t l e m e n t ,  w ro te  a c c ­
o u n ts  t h a t  p o r t r a y e d  A f r i c a n  j u r i e s  i n  an  u n f a v o u r a b l e  l i g h t .  Most 
p r o l i f i c ,  and  l e a s t  o b j e c t i v e ,  o f  t h e s e  was th e  n o t e d  e x p l o r e r  cum 
a d v e n t u r e r ,  R ic h a rd  B u r to n ,  whose w r i t i n g s  g e n e r a l l y  r e i n f o r c e d  
t h e  p r e j u d i c e s  o f  t h o s e  who o b j e c t e d  t o  B r i t a i n ' s  commitment i n  
W est A f r i c a .
B u r to n  h i m s e l f  was h i g h l y  c r i t i c a l  o f  th e  e f f o r t s  o f  C h r i s t ­
i a n i t y  i n  A f r i c a ,  and  h i s  c a r i c a t u r e s  o f  S i e r r a  Leonean C h r i s t i a n s
1 -  I b i d . ,  3 3 0 -3 1 -
2 -  S e e ,  B u r t o n 's  t e s t im o n y  b e f o r e  t h e  P a r l i a m e n t a r y  S e l e c t  Commit t e e  
o f  1 8 6 5 * o p . c i t .
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com pared u n f a v o u r a b ly  w i th  th e  n o b le  d e s c r i p t i o n s  o f  Moslem A f r i ­
c a n s  i n  t h e  c o lo n y .  On th e  b a s i s  o f  a  t h r e e - d a y  v i s i t  t o  S i e r r a  
Leone i n  1861 , i n  w hich  t im e  i t  seem s d o u b t f u l  t h a t  he e v e r  w i t n e s s ­
ed  a  t r i a l ,  B u r to n  w i l l i n g l y  c o r r o b o r a t e d  t h e  v iew s o f  c o l o n i a l  o f f ­
i c i a l s  o n , among o t h e r  t h i n g s ,  t h e  v a lu e  o f  A f r i c a n  j u r i e s .  H is  e x ­
a g g e r a t e d  a c c o u n t s  o f  a lm o s t  e v e r y  a s p e c t  o f  c o l o n i a l  r u l e  i n  W est 
A f r i c a  r e v e a l  p e r h a p s  more a b o u t  t h e  t r a v e l l e r  h i m s e l f  t h a n  a b o u t  
c o n d i t i o n s  i n  West A f r i c a ;  n e v e r t h e l e s s ,  t h e y  h e lp e d  t o  mould o p in ­
i o n s  o f  A f r i c a n  c a p a b i l i t i e s  i n  t h e  o f f i c i a l  a s  w e l l  a s  p u b l i c  m ind , 
and h e lp e d  t o  d i s t o r t  t h e  e x p e r i e n c e  o f  A f r i c a n  j u r i e s  b e f o r e  th e
<1
P a r l i a m e n t a r y  S e l e c t  Com m ittee o f  1 8 6 5 , b e f o r e  whom he a p p e a r e d .
Ten y e a r s  a f t e r  B u r to n  h ad  v i s i t e d  t h e  c o a s t ,  a n o th e r  t r a v e l l e r ,  
Winwood R e ad e ,  v i s i t e d  S i e r r a  Leone and added  t o  th e  r a t h e r  p o o r  op­
i n i o n s  t h a t  w ere h e l d  o f  A f r i c a n  j u r i e s .  W hile: p a y in g  o n ly  s c a n t  
a t t e n t i o n  t o  t h e  q u e s t i o n  o f  t r i a l  by  j u r y ,  Reade d i d  r e p o r t  t h a t  
" t r i a l  by  j u r y  i n  c i v i l  c a s e s  i s  a t  p r e s e n t  i m p o s s i b l e  i n  S i e r r a  
L eone; v e r d i c t s  w ould  be g iv e n  and  damages aw arded  a c c o r d i n g  t o  th e  
n a t i o n a l i t y  and  c o lo u r  o f  t h e  p a r t i e s  c o n c e r n e d .^  R e a d e 's  o p in io n
1 -  B u r to n  was i n  S i e r r a  Leone i n  S ep tem b er  1861; y e t  t h e  e v id e n c e  
c o n c e r n in g  j u r i e s  t h a t  i s  b r o u g h t  t o  t h e  r e a d e r ' s  a t t e n t i o n  a r e  
e x t r a c t s  from th e  S i e r r a  Leone W eekly Times o f  18 Jun e  and  30  
J u l y  1862 . B e s i d e s ,  t h e  Weekly Times was n o t o r i o u s  f o r  i t s  d e -  
n i g r a t i o n o f  S i e r r a  L eonean  j u r i e s  and  i t s  r u n n in g  f e u d  w i th  th e  
l a r g e  Aku ( r e c a p t i v e s  o f  Yoruba e x t r a c t i o n )  com m unity . I t  ap p ­
e a r s  t h a t  B u r to n ,  f i n d i n g  h i s  s t r i c t u r e s  a g a i n s t  j u r i e s  r a t h e r  
d i f f i c u l t  t o  d i g e s t  w i t h o u t  e v id e n c e ,  h u n te d  a b o u t  f o r  s u p p o r t  o f  
h i s  a l l e g a t i o n s ,  w h i l e  w r i t i n g  up h i s  a c c o u n t .  H is v ie w s  on j u r ­
i e s  can  be fou nd  i n  W and erings  i n  W est A f r i c a ,  London 1863 , I* 
2 1 5 -2 3 .
2 -  Winwood R eade , The A f r i c a n  S k e tc h -B o o k ,  London 1873* H *  323-
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was th e  o f f i c i a l  e x p l a n a t i o n  o f f e r e d  i n  186^ f o r  th e  a b o l i t i o n  o f  
j u r i e s  i n  c i v i l  c a s e s .  I n d e e d ,  by th e  t im e  he a p p e a r e d  i n  th e  c o l ­
ony, t r i a l  by j u r y  i n  c i v i l  c a s e s  h ad  c e a s e d  t o  be a  r i g h t  f o r  o v e r  
f i v e  y e a r s .  N e v e r t h e l e s s ,  r e t r o a c t i v e  a s p e r s i o n s  w ere  c a s t .
I t  was w i th  s i m i l a r  r e t r o a c t i v e  g l a n c e s  t h a t  r e s t r i c t i o n s  on 
t r i a l  by  j u r y  a t  S i e r r a  Leone th r o u g h o u t  th e  n i n e t e e n t h  c e n t u r y  w ere  
j u s t i f i e d .  When, to w a rd s  th e  end o f  t h e  c e n t u r y ,  i t  was s u g g e s te d  
t h a t  t r i a l  by  j u r y  i n  c i v i l  c a s e s  be r e s t o r e d  a t  S i e r r a  L eone, th e  
G overnor o f f e r e d  no o b j e c t i o n s  a n d ,  i n  f a c t ,  was i n c l i n e d  t o  a p p ro v e  
t h e i r  r e s t o r a t i o n ;  h ow ever ,  t h e  p r o p o s a l  was q u a sh e d  when th e  s p e c t r e  
o f  an a c q u i t t a l  i n  th e  c a s e  o f  a  d e f a u l t i n g  o f f i c i a l ,  some t e n  y e a r s  
b e f o r e ,  was d e l i b e r a t e l y  r e v i v e d .
I t  was t h e  p o o r  o p in io n  o f  j u r i e s  a t  S i e r r a  Leone t h a t  l e d  t o  
t h e  l i m i t a t i o n  o f  t r i a l  by  j u r y  t o  c r i m i n a l  c a s e s  a lo n e  i n  t h e  c o u r t s  
o f  th e  W est A f r i c a n  s e t t l e m e n t s .  At L a g o s ,  t h e r e  had  n o t  even b e en  
p r o v i s i o n  f o r  j u r i e s  i n  c i v i l  c a s e s  b e f o r e  1 8 6 6 , b u t  i n  common w i th  
th e  o t h e r  s e t t l e m e n t s ,  t r i a l  by j u r y  i n  c i v i l  c a s e s  was d e n ie d  a f t e r  
18 6 6 . U n t i l  1 8 7 6 , t h e r e  w ere  no f u r t h e r  r e s t r i c t i o n s  p l a c e d  on t h e  
r i g h t  t o  t r i a l  by  j u r y  i n  L ag o s .  In  t h e  m ean tim e , some d i f f i c u l t i e s  
were e n c o u n te r e d  w i th  t h e  j u r y  sy s te m  t h e r e .  I n  1 8 6 9 * A d m i n i s t r a t o r  
G lo v e r  c o m p la in e d  t h a t  some j u r o r s  h a d  r e c o r d s  o f  c o n v i c t i o n s ,  w h i l e  
o t h e r s  d i d  n o t  u n d e r s t a n d  E n g l i s h  v e r y  w e l l  an d  h ad  t o  a s k  o t h e r  
j u r o r s  d u r i n g  t h e  c o u rs e  o f  a  t r i a l  w hat was b e in g  s a i d .  I n  one
1 -  In  t h i s  i n s t a n c e ,  i t  was A.W.L. Hemming a t  th e  C o l o n i a l  O f f ic e  who 
d id  n o t  w ant j u r i e s  r e s t o r e d  i n  c i v i l  c a s e s .  T y f e ,  A H i s to r y  o f  
S i e r r a  L eone , ^ 9 6 .
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j u r y ,  one o f  t h o s e  e m p a n e l le d ,  F r a n c i s  W. J o a q u e ,  was a t  t h e  t im e  
w an ted  by th e  p o l i c e  a t  S i e r r a  L eone . But t h e s e  w ere  t e c h n i c a l  
f a u l t s  i n  th e  m ethod o f  s e l e c t i n g  j u r o r s  and  n o t  i n  th e  j u r y  s y s ­
tem i t s e l f ,  and  a  s u b s e q u e n t  o rd in a n c e  amended t h e  p r o c e d u r e  f o r
2s e l e c t i n g  j u r o r s  and e s t a b l i s h e d  q u a l i f i c a t i o n s  f o r  them .
T here  w ere a l s o  more s e r i o u s  c o m p l a i n t s ;  f o r  ex am p le ,  i t  some­
t im e s  p ro v e d  d i f f i c u l t  f o r  th e  a u t h o r i t i e s  t o  p r o s e c u t e  c e r t a i n  i n ­
f l u e n t i a l  i n d i v i d u a l s ,  a s  j u r i e s  w ould  h av e  b een  r e l u c t a n t  t o  c o n -
3
v i c t  th em . But on t h e  w h o le ,  and c o n s i d e r i n g  t h a t  t r i a l  by j u r y  
had  o n ly  b e en  i n t r o d u c e d  i n t o  th e  Lagos c o u r t s  i n  1864 , t h e  a r r a n g e ­
ment w orked a s  w e l l  a s  c o u ld  be e x p e c t e d ,  and  t h e r e  was no r e a s o n  
a t  th e  t im e  t o  s u s p e c t  t h a t  i t  m ig h t be a b u se d  i n  s u c c e e d in g  y e a r s .
However, w i th  t h e  am a lg am atio n  o f  t h e  Gold C o a s t  an d  Lagos i n  
1874, and  th e  e s t a b l i s h m e n t  o f  th e  Supreme C o u r t  two y e a r s  l a t e r ,  
t h e  q u e s t i o n  o f  t r i a l  by j u r y  a g a in  came u n d e r  o f f i c i a l  s c r u t i n y .  
A ltho ugh  p r e v i o u s l y  t h e r e  h ad  b een  p r a c t i c a l l y  no  d i s p a r a g e m e n t  o f  
th e  w o rk in g  o f  th e  j u r y  sy s te m  a t  e i t h e r  t h e  G old  C o a s t  o r  L agos , 
none o f  t h e  o f f i c i a l s  i n v o lv e d  i n  f r a m in g  th e  c o u r t * s  c o n s t i t u t i o n  
th o u g h t  t h a t  t r i a l  by j u r y  s h o u ld  be m a in t a in e d  i n  i t s  p r e s e n t  fo rm . 
In d e e d ,  w here  c o n t r o v e r s y  d i d  e x i s t  am ongst them , i t  was o v e r  whe­
t h e r  t r i a l  by j u r y  s h o u ld  be r e t a i n e d  a t  a l l .  T h is  u n w a r ra n te d  d e ­
n i g r a t i o n  o f  t h e  v a lu e  o f  A f r i c a n  j u r i e s  a t  th e  Gold C o a s t  and
1 -  G lo v e r  t o  K e n d a l l ,  16 Nov. 1869, G .P .
2 -  O rd in a n c e  6 o f  2 June  1870 , CO 1 4 8 /1 .
3 -  G lo v e r  t o  K im b e r le y ,  29 Dec. 1 8 7 2 , CO 1 4 7 /2 6 .
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Lagos c l e a r l y  r e v e a l e d  th e  p r e v a i l i n g  p r e j u d i c e s  a g a i n s t  them , 
w hich  t o  a  l a r g e  e x t e n t  w ere t h e  r e s u l t  o f  a c c o u n t s  l i k e  t h o s e  
w r i t t e n  by B u r to n  and  R eade .
The S e c r e t a r y  o f  S t a t e  f o r  C o lo n ie s  i n  1 8 7 1 , L o rd  K im b e r le y ,  
w h i le  unaw are  o f  th e  f a c t  t h a t  c r i m i n a l  t r i a l s  w ere  c o n d u c te d  w i th  
j u r i e s  i n  th e  c o u r t s  o f  th e  West A f r i c a n  s e t t l e m e n t s ,  h ad  th e n  
v o ic e d  t h e  o p in io n  t h a t  he d i d  n o t  " t h i n k  i t  e x p e d i e n t  t o  c o n f e r  
t h a t  q u e s t i o n a b l e  b l e s s i n g  ( t h a t  i s ,  t r i a l  by  j u r y )  on t h e  West 
A f r i c a n s .  A j u r y  o f  E n g l i s h m e n ,"  he  a l l o w e d ,  " i s  a  t o l e r a b l e  i n ­
s t i t u t i o n ,  a  j u r y  o f  I r i s h m e n  o f t e n  i n t o l e r a b l e  -  a  j u r y  o f  b l a c k s ,
I  s h o u ld  s a y ,  a lw ay s  i n t o l e r a b l e . "  T h ree  y e a r s  l a t e r  t h e s e  p r e ­
j u d i c e s  w ere  s t i l l  p r e s e n t  a t  t h e  C o l o n i a l  O f f i c e ,  a l t h o u g h  Lord  
K im b er ley  was n o t .  The P erm anen t U n d e r - S e c r e ta r y  o f  S t a t e ,  R.G.W. 
H e r b e r t ,  com pared  th e  v i r t u e s  o f  E u rop ean  and A f r i c a n  j u r i e s  i n  n o t  
d i s s i m i l a r  t e r m s :  "A E uropean  j u r y , "  he  commented, " w i l l  n o t  do j u s ­
t i c e  t o  th e  c a s e  o f  a  c o lo u r e d  m an ,"  b u t  "a  b l a c k  j u r y  i s  q u i t e
2
w o r t h l e s s ,  i f  n o t  c o r r u p t ,  i n  a l l  c a s e s . "
B ecause  o f  t h i s  u n d u ly  h a r s h  v iew  o f  A f r i c a n  j u r i e s ,  th e  r i g h t  
t o  t r i a l  by j u r y  i n  th e  Gold C o a s t  Supreme C o u rt  -  a n d  s u b s e q u e n t ly  
t h e  Lagos Supreme C o u r t  -  was r e s t r i c t e d  t o  c a s e s  i n v o l v i n g  c a p i t a l  
p u n is h m e n t .  But a t  t h e  same t im e ,  i t  was a l s o  p r o v id e d  t h a t  th e  
G overnor by  e x e c u t i v e  o r d e r  c o u ld  e n l a r g e  th e  sc o p e  o f  o f f e n c e s  t o  
be  t r i e d  w i t h  a  j u r y  and  a p p o in t  t h e  p l a c e s  i n  t h e  c o lo n y  where t h i s
1 -  M inute  by  K im b e r le y ,  19 Nov. 1 8 7 1 , on Kennedy t o  K im b e r le y ,  19 
O ct. 1 871 , CO 2 6 7 /3 1 2 .
2 -  M inute  by H e r b e r t ,  24 Dec. 1874, on S t r a h a n  t o  C a rn a rv o n ,  27 
S e p t .  1874 , CO 9 6 /1 1 2 .
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w ould a p p l y .  To be s u r e ,  th e  em ploym ent o f  j u r i e s  i n  t h e  Supreme 
C o u rt  c o u ld  have  been r e s t r i c t e d  o u t r i g h t  t o  c a s e s  i n v o l v i n g  c a p i t ­
a l  p u n ish m en t a l o n e ;  h o w e v e r ,  by g r a n t i n g  th e  G overn o r  th e  d i s c r e t ­
i o n a r y  power t o  s e l e c t  b o th  th e  o f f e n c e s  f o r  w hich  j u r i e s  m igh t be 
u s e d  and t h e  p l a c e s  i n  w hich  th e y  m ig h t  be e m p a n e l le d ,  a  tw o fo ld  
p u rp o se  was s e r v e d .  To deny o u t r i g h t  t r i a l  by j u r y  i n  a l l  b u t  c a p ­
i t a l  c a s e s  i n  p l a c e s  su c h  a s  Lagos an d  A c c ra  o r  E lm ina  and Cape
C o a s t ,  w here  t h e r e  w ere  s u f f i c i e n t  num bers o f  w e s t e r n i s e d  A f r i c a n s
2
t o  em panel a  c o m p e te n t  j u r y ,  would be a r b i t r a r y  an d  w ould  t a i n t  
th e  a d m i n i s t r a t i o n  o f  j u s t i c e  w i th  a  hue  o f  p r e j u d i c e .  By p r o v i d ­
in g  th e  G overnor o f  t h e  c o lo n y  w i th  t h i s  d i s c r e t i o n a r y  p o w er, such  
c h a r g e s  c o u ld  be a v o id e d .
On t h e  o t h e r  h a n d ,  h o w ev er ,  t h i s  p r o v i s i o n  gave  th e  G overnor 
o f  t h e  c o lo n y  a  p o w e r fu l  weapon w i th  w h ich  t o  e n f o r c e  a  l a r g e  d e g re e  
o f  c o n f o r m i ty .  The w o rk in g  o f  th e  j u r y  sy s te m  w ould  be  s c r u t i n i s e d  
c a r e f u l l y  by t h e  g o v e rn m e n t ,  who w ould n o t  f a i l  t o  make i t  p u b l i c l y  
known when j u r y  d e c i s i o n s  f a i l e d  t o  m eet w i th  t h e i r  a p p r o v a l .  In  
s h o r t ,  by g r a n t i n g  t h i s  power t o  th e  g o v e rn o r  o f  t h e  c o lo n y ,  th e  
r i g h t  t o  t r i a l  by  j u r y  i n  c a s e s  o t h e r  t h a n  c a p i t a l  o nes  c e a s e d  t o  
be a  r i g h t  and  had  t o  be e a r n e d  by "good  b e h a v io u r "  on t h e  p a r t  o f  
j u r i e s .  I n  e f f e c t ,  i t  r e m a in e d  a  r i g h t  o n ly  s o  lo n g  a s  j u r y  v e r ­
d i c t s  d i d  n o t  c o n f l i c t  w i t h  th e  v iew s  o f  ju d g e s  o r  f i n d  d i s f a v o u r
1-  O rd in an ce  3 o f  31 M ar. 1 8 7 6 , S e c t i o n  110 .
2 -  I n  L a g o s ,  f o r  e x am p le ,  t h e r e  w ere  o v e r  300 men on t h e  j u r y  l i s t  
f o r  1881; s e e ,  Payne*s Lagos and  West A f r i c a n  Almanac f o r  1881,
3 0 -3 3 .
zok
i n  t h e  e y e s  o f  t h e  a u t h o r i t i e s  -  a  v e ry  d u b io u s  r i g h t  a t  b e s t*
W hatever th e  p u r p o s e s  f o r  i t f t h e  Gold C o a s t  g o v e rn m e n t d id
a u t h o r i s e  th e  u s e  o f  j u r i e s  i n  m ost t r i a l s  i n v o l v i n g  f e l o n i o u s
c r im e  i n  th e  c o l o n y ’s  l a r g e r  s e t t l e m e n t s .  W ith t h e  e x c e p t i o n  o f
th e  c r im e  o f  s l a v e - d e a l i n g ,  w hich  t h e  a u t h o r i t i e s  d id  n o t  t h i n k
j u r i e s  w ould c o n v i c t ,  a l l  o t h e r  f e l o n i e s  c o u ld  be t r i e d  w i th  a  j u -
r y  a t  Cape C o a s t ,  E lm in a ,  A c c ra  and  Lagos* I n i t i a l l y ,  o p in io n  o f
th e  w o rk in g  o f  th e  j u r y  sy s te m  i n  t h e s e  p l a c e s  was f a v o u r a b l e .  The
C h ie f  J u s t i c e ,  David  C h a lm ers ,  t h o u g h t  t h a t  so  f a r  a s  he  c o u ld  t e l l
i n  1878  t h e  c o l o n y ’s  j u r i e s  w ere d o in g  t h e i r  work ’’f a i t h f u l l y  and
w e l l ” . T h i s ,  he  c la im e d ,  was c h i e f l y  b e c a u s e  o f  an e x t e n s i o n  o f
th e  j u r y  l i s t s  t o  i n c l u d e  more E u ro p ea n s  and A f r i c a n s ,  w h ich  had
gone f a r  to w a rd s  e l i m i n a t i n g  ’’th e  p a r t i z a n s h i p  t h a t  f o r m e r ly  e x i s t -
2e d ” among j u r o r s .  But t h i s  te m p o ra ry  s a t i s f a c t i o n  p r o v e d  s h o r t ­
l i v e d ;  and  i n  1 8 8 0 , t h e  wisdom o f  p e r m i t t i n g  t r i a l  by  j u r y  i n  c a s e s
o t h e r  th a n  th o s e  p u n i s h a b le  by d e a th  was a g a in  b e in g  q u e s t i o n e d  by
3
th e  C o l o n ia l  O f f i c e .
Once a g a i n ,  h o w e v e r ,  t h i s  su dden  r e a p p r a i s a l  o f  t h e  v a lu e  o f  
j u r i e s ,  o n ly  two y e a r s  a f t e r  th e  C h ie f  J u s t i c e  h a d  e x p r e s s e d  h i s  
a p p ro v a l  o f  them , d oes  n o t  seem to  h av e  h a d  i t s  f o u n d a t i o n  i n  th e  
e x p e r i e n c e  o f  t r i a l s  w i th  j u r i e s  i n  th e  c o lo n y .  I t  w ou ld  seem t h a t
1 -  T h ere  s t i l l  re m a in e d  th e  o p t io n  o f  t r i a l  b e f o r e  a ju d g e  and a s s e s s  
o r s  i n  t h e s e  f o u r  p l a c e s .
2 -  Q uoted i n  J .  Hensah S a r b a h ' s  p r e f a c e  t o  Redwar, Comments, x .
3 -  S e e ,  m in u te s  by Meade and  K im b e r le y ,  7 S e p t .  1880 , on TJssher t o  
K im b e r le y ,  19 J u l y  1880, CO 1V ?/41 .
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b o th  th e  C o l o n i a l  O f f i c e  and o f f i c i a l s  i n  th e  c o lo n y  w ere  i n c l i n e d  
t o  f a u l t  t h e  j u r y  sy s te m  w henever p o s s i b l e ,  e v e n ,  a s  i n  th e  c a se  
t h a t  o c c a s io n e d  th e  C o l o n ia l  O f f i c e ’s  c o n c e r n ,  w here  no c a u se  e x ­
i s t e d  a t  a l l .  The t r i a l  i n  q u e s t i o n  i n v o lv e d  f o u r  men a c c u s e d  o f  
s l a v e - d e a l i n g  on t h e  N ig e r  and  was h e a r d  by th e  L agos D i v i s i o n a l  
C o u r t  w i th  th e  a i d  o f  a s s e s s o r s #  T here  had  b een  no  q u e s t i o n  o f  a  
j u r y  b e in g  e m p a n e l le d  i n  t h i s  c a s e ,  a s  s l a v e - d e a l i n g  had  s p e c i f i c ­
a l l y  been  e x c lu d e d  from  th e  o f f e n c e s  c o v e re d  by t h e  e a r l i e r  e x e c u ­
t i v e  o r d e r .
S t i l l ,  t h e  G o v e rn o r ,  W il l ia m  U s s h e r ,  to o k  t h i s  o c c a s io n  t o  
a s s e r t  t h a t  had  a s s e s s o r s  n o t  been  em ployed  i n  t h i s  c a s e  ’’e v e r y  one 
o f  t h e  a c c u s e d  w ould  have b e en  a t  once a c q u i t t e d . ” P u b l i c  o p in io n ,  
a c c o r d in g  t o  h im , was f a v o u r a b le  to w a rd s  th e  p r i s o n e r s ,  b e c a u se  many 
l i b e r a t e d  A f r i c a n s  d o m ic i le d  i n  Lagos w ere  l a r g e  s l a v e - o w n e r s  them - 
s e l v e s  i n  t h e  a r e a s  a d j a c e n t  t o  Lagos and  i n  th e  N ig e r  b a s i n .  How­
e v e r  a c c u r a t e  U s sh e r* s  o p in io n s  w ere  c o n c e r n in g  p u b l i c  sym pathy i n  
t h i s  c a s e ,  h i s  a s s e s s m e n t  o f  th e  c a u s e  fo r  t h i s  sym pathy  had  l i t t l e  
f o u n d a t io n  i n  f a c t .  The G overnor h ad  n e v e r  v i s i t e d  L a g o s ,  and h i s  
e s t i m a t e  o f  e m ig ra n t  s l a v e - h o l d i n g s ,  th o u g h  p l a u s i b l e  f o r  th e  l a n d  
a ro u n d  Lagos w here  many L a g o s ia n s  h a d  t h e i r  f a rm s ,  was s o r e l y  m is ­
in fo rm e d  a s  t o  th e  N ig e r .  S y m p a th e t ic  o p in io n  p r o b a b ly  d id  e x i s t ,  
b u t  i t  was more l i k e l y  th e  r e s u l t  o f  th e  c o u r t ’s  p re s u m p t io n  o f  
j u r i s d i c t i o n  o v e r  a c t i o n s  t h a t  o c c u r r e d  w e l l  beyond t h e  c o l o n y ’s  -
1 -  U ssh e r  t o  K im b er ley ,  19 J u l y  1880 , CO 1*f7/*f1.
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o r  f o r  t h a t  m a t t e r ,  B r i t i s h  -  t e r r i t o r i a l  j u r i s d i c t i o n *  And i t  
m ust have  a p p e a re d  h y p o c r i t i c a l  t o  many i n  Lagos t h a t  t h e  g o v e rn ­
ment was p r o s e c u t i n g  s l a v e - d e a l i n g  i n  th e  N ig e r ,  w h i l e  t a c i t l y  
a c c e p t i n g  d o m e s tic  s l a v e r y  a ro u n d  th e  c o lo n y .
U ssh e r  f u r t h e r  c o n te n d e d  t h a t  i n  t h e  c o u rs e  o f  th e  t r i a l  i t  
became a p p a r e n t  t h a t  th e  a s s e s s o r s  c o u ld  n o t  be r e l i e d  upon t o  r e n ­
d e r  an  i m p a r t i a l  d e c i s i o n ;  i t  was o n ly  t h e  p r o s e c u t o r ' s  d e te r m in ­
a t i o n  and  t h e  j u d g e ' s  d e c i s i v e  c o n d u c t  t h a t  o v e r r u l e d  " t h e  p r e c o n ­
c e r t e d  o p in io n  o f  t h e  n a t i v e  a s s e s s o r s " ,  and  r e s u l t e d  i n  t h e  c o n v ic ­
t i o n  o f  t h r e e  o f  t h e  a c c u s e d .  In  a l l  f o u r  c a s e s ,  he  a r g u e d ,  " th e
a s s e s s o r s  s t o l i d l y  and  c o n s i s t e n t l y  d e c l i n e d  t o  c o n v i c t  i n  th e  f a c e
2o f  th e  c l e a r e s t  e v i d e n c e . "  U s s h e r ' s  o b s e r v a t i o n s ,  h o w e v e r ,  r e v e a l  
q u i t e  t h e  o p p o s i t e  from  w hat he i n t e n d e d  t o  p rove*  The d e c i s i o n  o f  
t h e  c o u r t  i n  t r i a l s  w i th  a s s e s s o r s  was v e s t e d  s o l e l y  i n  t h e  p r e s i d ­
in g  j u d g e .^  T ha t th e  p r e s i d i n g  ju d g e  c o u ld  s t i l l  s e e  f i t  t o  a c q u i t  
one o f  t h e  a c c u s e d  " i n  t h e  f a c e  o f  th e  c l e a r e s t  e v i d e n c e " ,  a s  Us­
s h e r  had  c o n te n d e d ,  m ust d e m o n s t r a te  t h a t  th e  C ro w n 's  c a s e  was l e s s  
c o n c l u s i v e  th a n  th e  G ov erno r  was w i l l i n g  t o  a d m i t .  I n d e e d ,  a s  one 
P u is n e  Ju d g e  had  e a r l i e r  r e m a rk e d ,  t h e  g r e a t  number o f  a c q u i t t a l s  
i n  th e  c o u r t s  d id  n o t  d e m o n s t r a te  p o o r  q u a l i t i e s  i n  j u r i e s ,  b u t  t h a t
if
"com m itm ents a r e  made w i t h o u t  s u f f i c i e n t  e v i d e n c e . "
1 -  S l a v e r y  i s  d i s c u s s e d  more f u l l y  i n  c h a p t e r  V.
2 -  U ssh e r  t o  K im b e r le y ,  26 J u l y  1880 , CO 147/4-1 •
3 -  O rd in an ce  5 o f  31 Mar. 1 8 7 6 , S e c t i o n  129*
4 -  S ta te m e n t  by ju d g e  J a c k s o n ,  q u o te d  by C halm ers  i n  h i s  d i s p a t c h  
t o  L e e s ,  7 June  1 8 7 8 , i n  L ees t o  H ick s  B each , 10 Ju n e  1 8 7 8 , CO 
96/124*
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On t h e  s t r e n g t h  o f  t h i s  c a s e  a l o n e ,  G o vernor U ssh e r  w arned
t h a t
th e  j u r y  q u e s t i o n ,  b o th  on t h e  G old C o a s t  and  i n  
L ag o s ,  i s  now assu m in g  a  d a n g e ro u s  a s p e c t ;  and  u n ­
l e s s  some amendment t a k e s  p l a c e  i t  w i l l  s h o r t l y  be 
im p o s s ib l e  f o r  t h e  G overnm ent t o  o b t a i n  a  c o n v i c t ­
ion*  -  VJere i t  n o t  f o r  t h e  immense p r e s t i g e  o f  Mr. 
Woodcock ( th e  Q u e e r s  A d v o c a te ) ,  f a i l u r e s  would 
hav e  r e s u l t e d  more f r e q u e n t l y  th a n  t h e y  have  done 
a l r e a d y .  W ith a  weak ju d g e  and  an  in c o m p e te n t  
p r o s e c u t i o n  i t  w i l l  soon  become i m p o s s ib l e  t o  ob­
t a i n  a  v e r d i c t .  1
I t  was c y n i c a l ,  i n d e e d ,  t h a t  on th e  b a s i s  o f  t h i s  c o m p l a i n t ,  i t s e l f
t h e  r e s u l t  o f  a  t r i a l  w i th  a s s e s s o r s ,  a n d  U s s h e r ' s  a d m is s io n  t h a t  a
f,weak ju d g e  and  an in c o m p e te n t  p r o s e c u t i o n ” w ould  l e a d  t o  many more
a c q u i t t a l s ,  t h e  C o l o n i a l  O f f i c e  th o u g h t  i t  i m p e r a t i v e  t o  i n s t i t u t e
i n q u i r i e s  i n t o  t h e  f e a s i b i l i t y  o f  c o n t i n u i n g  t r i a l  by j u r y  i n  th e
2
Gold C o a s t  Supreme C o u r t .  The C o l o n ia l  O f f i c e ,  i t  w ou ld  seem ,w as 
more i n t e r e s t e d  i n  a d m in is te r in g  j u s t i c e  o f  a  k in d  t h a n  i n  p r o v i d i n g  
th e  fram ew ork  i n  w hich  j u s t i c e  c o u ld  be a d m i n i s t e r e d  i m p a r t i a l l y ,  
and  i n  a c c o rd a n c e  w i th  E n g l i s h  l e g a l  s t a n d a r d s .  What m a t t e r e d  seem s 
n o t  t o  hav e  b een  t h e  m ethod em ployed i n  s e c u r i n g  th e  ends o f  j u s ­
t i c e ,  b u t  th e  f a v o u r a b l e  r e s u l t s  o b t a i n e d .
G o v e rn o r  U s s h e r rs om inous f o r e b o d in g s  and  h i s  p o o r  o p in io n  o f  
A f r i c a n  j u r i e s  w ere  n o t  s h a r e d  by m ost o f  th e  c o l o n y ’s  j u d g e s .  I n ­
d e e d ,  c r i t i c i s m  o f  th e  j u r y  sy s te m  was a lm o s t  w h o l ly  c o n f i n e d  t o  
t h e  non—l e g a l  p e r s o n n e l  o f  t h e  c o lo n y .  One o f  t h e  G o v e rn o r ’s  m a jo r
1 -  U ssh e r  t o  K im b e r le y ,  19 J u l y  1880 , CO 1V 7/41.
2 -  S e e ,  C o l o n i a l  O f f ic e  m in u te s ,  on i b i d .
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c o m p la in t s  was t h a t  " t h e  c l a s s  from  w hich  j u r i e s  a r e  m o s t ly  t a k e n  i s  
u nw o rthy  o f  c o n f i d e n c e 11# Yet C h ie f  J u s t i c e  C ha lm ers  had  e a r l i e r  
a n t i c i p a t e d  t h a t  j u r y  v e r d i c t s  would  im prove  b e c a u s e  o f  th e  i n c l u s ­
io n  o f  more p e o p le  on j u r y  l i s t s ;  and  P u is n e  Jud ge  Jam es M a r s h a l l ,  
was q u i t e  c a t e g o r i c a l  i n  1882  i n  d e c l a r i n g  t h a t  ” t h e  a d m is s io n  o f
a l l  men r e s i d e n t  i n  th e  D i s t r i c t  ( t o  j u r y  r o l l s )  h a s  i n  my o p in io n
2
been  a t t e n d e d  w i th  good r e s u l t s  t h r o u g h o u t  th e  c o lo n y ” . T here  w ere  
some ju d g e s  who w ere  n o t  e n t i r e l y  p l e a s e d  w i th  t h e  way th e  sy s te m  
w orked  i n  a  few p l a c e s ,  b u t  a l l ,  w i t h o u t  e x c e p t i o n ,  e x p r e s s e d  a p p ­
r o v a l  o f  j u r i e s  a t  b o th  Cape C o a s t  and  Elm ina# Some ev en  w ent so  
f a r  a s  t o  e q u a te  a  Cape C o a s t  j u r y  w i t h  an  o r d i n a r y  A s s i z e s  j u r y  din 
E n g la n d ,  and t o  d e c l a r e  i t  b e t t e r  th a n  many a t  Q u a r te r  S e s s io n s # ^
As f o r  j u r i e s  a t  A ccra  and  L ag o s , t h e r e  was some d is a g r e e m e n t  
even  among th e  c o l o n y 's  ju d g es*  J u r i e s  a t  A c c ra ,  c la im e d  o n e ,  f r e ­
q u e n t l y  e x h i b i t e d  ”a  f e e l i n g  o f  a n ta g o n is m  »•# to w a rd s  t h e  c o u r t ” , 
w hich  i n t e r f e r e d  w i th  t h e  p r o p e r  a d m i n i s t r a t i o n  o f  j u s t i c e .  A 
c o u r t  sy s te m  w i th o u t  j u r i e s ,  i n  h i s  o p i n i o n ,  was b e t t e r  s u i t e d  f o r
1 -  U ssh e r  t o  K im b e r le y ,  26 J u l y  1880, CO 147/41#
2 -  C h a lm e rs to  L e e s ,  7 June  1 8 7 8 , i n  L ees  t o  H icks  B each , 10 June
1 8 7 8 , CO 9 6 /1 2 4 ;  M a r s h a l l  t o  B ram sto n , 15 Ju ne  1 8 8 2 , CO 9 6 /1 4 7 .
3 "  T h is  p a r a g r a p h  and  th e  f o l lo w in g  d i s c u s s i o n  o f  th e  o p in io n s  o f  
j u r i e s  a t  t h e  v a r i o u s  p l a c e s  i n  t h e  c o lo n y  a r e  b a s e d  on th e  f o l l ­
owing d i s p a t c h e s  and  l e t t e r s :  C o l ly e r  t o  th e  L i e u t e n a n t  G o v e rn o r ,
3 Mar# 1881 , Sm ith  t o  G r i f f i t h ,  21 Mar# 1881 and  M acleod t o  Rowe, 
19 A pr. 1882 ( s i c ) ,  i n  Rowe t o  K im b e r le y ,  17 Apr# 1882 , CO 9 6 /1 3 9 ;
B a i l e y  to  Rowe, 29 A pr. 1882 and  W att t o  Rowe, 6 May 1 8 8 2 , i n  Rowe
t o  K im b e r le y ,  11 May 1882 , CO 1 4 7 /5 0 ;  M a r s h a l l  t o  B ra m sto n ,  15
June  1882 , CO 9 6 /1 4 7 ;  T u r to n  t o  th e  U n d e r - S e c r e t a r y  o f  S t a t e ,  12
J u l y  1882 , CO 1 4 7 /5 2 ;  and  Moloney t o  K im b e r le y ,  12 J u l y  1882,
CO 9 6 /1 4 1 .
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A c c ra .  T h is  v iew  was s e c o n d e d  by  t h e  C o l o n i a l  S e c r e t a r y ,  A l f r e d  
Moloney ( l a t e r  t o  be G o vernor o f  L a g o s ) ;  y e t  o n ly  once i n  h i s  mem­
o r y ,  and  he had  been  on th e  Gold C o a s t  s i n c e  t h e  A s h a n t i  War, had  
a  j u r y ' s  v e r d i c t  a t  A c cra  b e en  q u e s t i o n e d .  Cn th e  o t h e r  h a n d ,
C h ie f  J u s t i c e  B a i l e y  h ad  n e v e r  foun d  any  a n ta g o n is m  on t h e  p a r t  o f  
A ccra  j u r i e s  w h i le  he was on th e  b e n c h ,  n o t i c i n g  i n s t e a d  t h a t  th e y  
were "m ost r e a d y  t o  a c c e p t  th e  r u l i n g ,  and  t o  f o l lo w  t h e  d i r e c t i o n  
o f  th e  J u d g e s " .  And t h e s e  v iew s  w ere  s u p p o r t e d  by  t h r e e  o f  h i s  
c o l l e a g u e s .
I t  was much th e  same t h i n g  a t  L ag o s .  P u is n e  Judge  M acleod 
f e l t  th e  j u r y  s y s te m  had  f a i l e d  t h e r e .  He was " h i g h l y  d i s s a t i s f i e d  
w i th  th e  m o ra l  q u a l i f i c a t i o n s  o f  t h e  men on th e  J u r y  l i s t " ,  and  su g g ­
e s t e d  t h a t  t r i a l s  w i th  a  j u r y  be l i m i t e d  t o  c a p i t a l  o f f e n c e s  a l o n e ,  
t h e  r e m a in d e r  b e in g  t r i e d  w i th  th e  a i d  o f  a s s e s s o r s .  A c t in g  P u isn e  
Judge  W a t t ,  whose e x p e r i e n c e  a t  Lagos was l i m i t e d  t o  two v i s i t s ,  
when he h ad  h e l d  t h e  m o n th ly  A s s i z e s ,  a g r e e d  w i th  M a c le o d 's  condem­
n a t i o n .  On th e  b a s i s  o f  h i s  e x p e r i e n c e  t h e r e ,  W att h a d  fo u n d  t h a t  
" i n  s p i t e  o f  th e  m ost p o s i t i v e  e v id e n c e  o f  g u i l t  o f  p r i s o n e r s ,  v e r ­
d i c t s  o f  n o t  g u i l t y  w ere  r e t u r n e d "  by  L agos j u r i e s .  He c i t e d  one 
c a s e  i n  w h ic h ,  i n  h i s  e s t i m a t i o n ,  t h e  p r i s o n e r ' s  g u i l t  was " f u l l y  
e s t a b l i s h e d  by  th e  Crown P r o s e c u t o r " .  Y et a l t h o u g h  he  "summed up 
th e  c a s e  v e r y  c a r e f u l l y  t o  th e  j u r y ,  r e a d  t o  them th e  la w  on th e  
s u b j e c t  an d  e x p la in e d  e v e r y  p o i n t  a s  w e l l  a s  he c o u l d " ,  t h e  j u r y  
r e t i r e d  an d  came back  i n t o  c o u r t  " a lm o s t  im m e d ia te ly "  w i t h  a  v e r ­
d i c t  o f  n o t  g u i l t y .
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But n e i t h e r  M acleod*s n o r  W a t t ' s  o p in io n  was s u p p o r t e d  by th e
s e n i o r  l e g a l  o f f i c e r s  i n  t h e  co lony*  B a i l e y ,  who h i m s e l f  had  l i t t l e
f i r s t  hand  know ledge  o f  Lagos j u r i e s ,  h a d  by t h i s  s l i g h t  e x p e r i e n c e ,
s t i l l  fo rm ed  a  good i m p r e s s io n  o f  them , and  t h e  fo rm er  P u isn e  Judge
o f  th e  E a s t e r n  P r o v i n c e ,  M a r s h a l l ,  h e l d  them  i n  t h e  h i g h e s t  r e g a r d .
I t  h ad  b e en  M a r s h a l l ' s  e x p e r i e n c e  a t  L ag o s ,
t h a t  when th e  Judge  p u t s  t h e  e v id e n c e  i n  a  s im p le  
and  i m p a r t i a l  m anner b e f o r e  a  J u r y ,  and  l e t s  them 
u n d e r s t a n d  and  f e e l  t h a t  he  t r u s t s  t o  t h e i r  ho n o u r  
and  o a th s  a s  much and a s  f u l l y  a s  a  Ju dge  i n  Eng­
l a n d  does  i n  an  E n g l i s h  J u r y ,  t h e r e  w i l l  i n  g e n e r a l  
be l e s s  d a n g e r  o f  any  m i s c a r r i a g e  o f  j u s t i c e  th a n  
w i th  J u r i e s  i n  E n g la n d ,
W ith t h e  w e ig h t  o f  j u d i c i a l  o p in io n  i n  t h e  c o lo n y  opposed  t o  
t h e  a b o l i t i o n  o f  t r i a l  by j u r y ,  no c h a n g e s  w ere m ade. But i n  Lagos 
from  t h e  1 8 8 0 ' s  u n t i l  t h e  end  o f  t h e  c e n t u r y ,  t h i s  m ethod  o f  t r i a l  
was g r a d u a l l y  c u r t a i l e d .  By 1905* th e  y e a r  b e f o r e  th e  am a lg am atio n  
o f  Lagos and  S o u th e rn  N i g e r i a ,  t r i a l  by  j u r y  h ad  a l l  b u t  d i s a p p e a r e d  
from  th e  c o l o n y ' s  c o u r t s .  Now o n ly  t h e  more s e r i o u s  o f f e n c e s  w ere  
e n t i t l e d  t o  a  t r i a l  i n  t h i s  m anner, a l l  o t h e r  i n d i c t a b l e  c r im e s  b e -  
i n g  t r i e d  by th e  c o u r t  w i th  th e  a i d  o f  a s s e s s o r s .  A p a r t  from  th e
same g e n e r a l  c r i t i c i s m  t h a t  h ad  b e en  made s i n c e  t h e  i n c e p t i o n  o f  
t h e  j u r y  s y s te m  i n  186V, t h e r e  was no a t t e m p t  t o  j u s t i f y  th e  r e s t r i c t  
i o n s  p l a c e d  on t r i a l  by j u r y  i n  th e  Lagos c o u r t s .
To be  s u r e ,  t h r o u g h o u t  t h e s e  y e a r s  t h e r e  w ere  i n s t a n c e s  o f  
j u r i e s  r e t u r n i n g  v e r d i c t s  t h a t  i n  t h e  e y e s  o f  th e  a u t h o r i t i e s  a p p e a r ­
1 -  The Lagos S t a n d a r d ,  5 J u l y  19^5* " E d i t o r i a l " ,
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ed  c o n t r a r y  to  th e  e v id e n c e  p r e s e n t e d  i n  c o u r t .  But upon exam in­
a t i o n  o f  t h e  c a s e s  t h a t  evoked  o f f i c i a l  c o m p l a i n t s ,  i t  becomes 
c l e a r  t h a t  t h e  m a t t e r  i n  q u e s t i o n  was n o t  a s  s t r a i g h t f o r w a r d  and 
c o n c l u s i v e  a s  r e p r e s e n t e d  by  t h e  g o v e rn m e n t .  One d e c i s i o n ,  w hich  
The Lagos Times c a l l e d  ”a  g r o s s  m i s c a r r i a g e  o f  j u s t i c e ” , and  th e  
c o l o n i a l  a d m i n i s t r a t i o n  th o u g h t  was r e n d e r e d  ,!i n  s p i t e  o f  th e  
c l e a r e s t  e v id e n c e  o f  h i s  g u i l t ,f, had  b e en  made by a  j u r y  t h a t  i n ­
c lu d e d  i n  i t s  num bers t h e  E u ropean  a g e n t  o f  th e  c o m m erc ia l  f i r m  o f  
W it t  & B usch , who a p p a r e n t l y  h ad  a g r e e d  w i th  t h e  o t h e r  j u r o r s  on 
th e  m e r i t s  o f  t h e  c a s e .  And a n o t h e r  v e r d i c t  f o r  a c q u i t t a l ,  a l t h o u g h  
t o  th e  ju d g e * s  mind Mth e  e v id e n c e  -.'-of . . . .  g u i l t  was c o n c l u s i v e ” , 
had  b e en  th e  r e s u l t  o f  t h e  j u r y  b e in g  ta m p e re d  w i t h ,  and  -  a s  was 
l a t e r  r e v e a l e d  -  t h e  f a c t  t h a t  t h e y  had  n o t  b e en  p r o p e r l y  i n s t r u c t -  
ed  by  th e  ju d g e .
In  a d d i t i o n ,  t h e r e  w ere  i n s t a n c e s  when i t  was c la im e d  t h a t  b e ­
c a u se  t h e  a c c u s e d  commanded g r e a t  r e s p e c t  i n  t h e  com m unity , a  con ­
v i c t i o n  c o u ld  n o t  h av e  b e en  o b t a i n e d  a t  L ag o s .  I n  su c h  c a s e s  th e  
governm en t was f o r c e d  e i t h e r  t o  w i th d ra w  i t s  p r o s e c u t i o n  o r ,  u n t i l  
1 8 8 6 , t r a n s f e r  t h e  c a u se  t o  t h e  c o u r t s  i n  th e  w e s t e r n  p o r t i o n  o f  
t h e  c o lo n y .  But h e r e  t o o ,  t h e  p o i n t  i n  q u e s t i o n  was n o t  a s  s im p le  
a s  t h a t .  One c a s e ,  w hich  t h e  go v e rn m en t d e c id e d  n o t  t o  p r o s e c u t e ,  
i n v o lv e d  th e  K eeper o f  t h e  Lagos g a o l ,  E .T . S c o t t ,  an  e m ig r a n t ,
1 -  Rowe t o  K im b e r le y ,  13 A p r. 1882 , a n d  e n c l o s u r e s ,  CO IV 7/A 9 ;
memorandum by S . S m ith ,  i n  Young t o  D erb y , k  O c t.  l88*f, CO 9 ^ /1 6 0 ;
Barrow t o  Hemming, 7 O c t .  1884 , i b i d .
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w ith  o v e r  e i g h t e e n  y e a r s  o f  p u b l i c  s e r v i c e ,  S c o t t  was a c c u s e d  o f  
c r i m i n a l  n e g l i g e n c e  f o r  n o t  e n f o r c i n g  s t r i c t e r  d i s c i p l i n e  i n  th e  
g a o l  on t h e  n i g h t  b e f o r e  an  e x e c u t i o n  was t o  h av e  t a k e n  p l a c e .  
However, p r o p e r  d i s c i p l i n e  i n  th e  Lagos g a o l  was a lw a y s  d i f f i c u l t  
t o  e n f o r c e ,  and  w hat o c c u r r e d  on t h e  eve  o f  th e  e x e c u t i o n  was r a t h ­
e r  t h e  r e s u l t  o f  S c o t t ' s  p o o r  judgem en t t h a n  a n y th i n g  am o u n tin g  t o  
c r i m i n a l  n e g l i g e n c e .  D e s p i t e  t h e s e  e x t e n u a t i n g  c i r c u m s t a n c e s ,  and  
h i s  e i g h t e e n  y e a r s  o f  p u b l i c  s e r v i c e ,  t h e  governm en t a l l e g e d  t h a t  
i t  i n t e n d e d  t o  p r o s e c u t e  him b u t  h ad  t o  d ro p  i t s  c h a r g e s  b e c a u se  
no j u r y  i n  t h e  c o lo n y  w ould  c o n v ic t  h im .
On a n o t h e r  o c c a s i o n ,  t h e  gov ernm en t a l lo w e d  t h e  t r a n s f e r  o f  a  
c a s e  i n v o l v i n g  th e  w e ll-k n o w n  e m ig ra n t  m e rc h a n t  J . P . L .  D av ies  from  
Lagos t o  A c c ra .  D a v ie s '  E n g l i s h  c r e d i t o r s  h ad  a c c u s e d  him o f  f r a u d ,  
and  G o vernor U ssh e r  was o f  th e  o p in io n  t h a t  "no Lagos j u r y  w i l l  g iv e  
an  i m p a r t i a l  v e r d i c t  i n  th e  c a s e  o f  t h i s  p e r s o n . 1^  W hile  t h e r e  w ere  
some g ro u n d s  f o r  b e l i e v i n g  t h a t  a  Lagos j u r y  w ould  n o t  f i n d  a g a i n s t  
D av ies  i n  t h i s  p a r t i c u l a r  c a s e ,  U ssh e r  f o r g o t  t o  m e n t io n  th e  way i n  
w hich  t h i s  c a s e  had  been  b r o u g h t  t o  t r i a l .  In  th e  f i r s t  p l a c e ,  
D a v ie s '  c r e d i t o r s  h a d  r e t a i n e d  th e  Q u e e n 's  A d v o c a te ,  Thomas Wood­
c o c k ,  t o  a c t  on t h e i r  b e h a l f ,  w h e re a s  t h e  a c c u s e d  h a d  n o t  been  
g r a n t e d  an  a d jo u rn m e n t  p e n d in g  h i s  c o u n s e l ' s  a r r i v a l .  S e c o n d ly ,  
t h e  i n f o r m a t i o n  upon w hich  D a v ie s  was t o  be t r i e d  h a d  been  fram ed
1 -  G r i f f i t h  t o  S t a n l e y ,  13 Dec. 1 8 8 5 , CO 96 / 1 6 8 .
2 -  U ssh e r  t o  K im b e r le y ,  26 J u l y  1880, CO 147/4-1; s e e  a l s o ,  J .B .W ood , 
t o  t h e  A f r i c a n  S e c r e t a r y ,  30 J u l y  18 80 , G3 A 2 /0 .
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i n  a  lo w e r  c o u r t  which h ad  b e en  h e l d  by Woodcock h i m s e l f .  To add  
t o  t h i s  p a ro d y  o f  j u s t i c e ,  i t  was on W oodcockfs  a p p l i c a t i o n  t h a t
•i
t h e  G overnor g r a n t e d  t h e  t r a n s f e r  o f  venue  from  Lagos t o  A c c ra .  
A lth o u g h  t h e r e  m ig h t  have  b een  some j u s t i f i c a t i o n  i n  G overno r  U ss­
h e r  ' s  g e n e r a l  c r i t i c i s m  o f  A f r i c a n  j u r i e s ,  i n  c i r c u m s ta n c e s  su ch  
a s  t h e s e ,  c o m p la in t s  w ere  h y p e r c r i t i c a l .
One f u r t h e r  c a s e ,  i n  w h ich  a  c h i e f  o f  a  town n e a r  th e  e a s t e r n  
bo und ary  o f  t h e  c o lo n y  was a c q u i t t e d  by a  j u r y ,  n e e d s  t o  be m ent­
io n e d  h e r e .  The t r i a l  j u d g e ,  Smalman Sm ith  was d i s s a t i s f i e d  w i th  
t h e  v e r d i c t  and  c o m p la in e d  t h a t  r,t h e r e  i s  some o b j e c t i o n  among
Lagos j u r i e s  t o  c o n v i c t  a  c h i e f ,  how ever s t r o n g  th e  e v id e n c e  and
2however c o n c l u s i v e  t h e  g u i l t 11. But d u r in g  t h e  c o u r s e  o f  th e  t r i a l ,  
t h e  j u r y  had  r a i s e d  th e  q u e s t i o n  o f  th e  c o u r t ' s  j u r i s d i c t i o n  i n  th e  
p l a c e  th e  c r im e  was c o m m it te d .  When S m ith  r e f u s e d  t o  a l lo w  th e  
c o u r t ' s  j u r i s d i c t i o n  t o  be q u e s t i o n e d ,  t h e  j u r y  th e n  became u n w i l l ­
i n g  t o  b r i n g  i n  a  v e r d i c t  o f  g u i l t y ,  ev en  i n  th e  f a c e  o f  c o n c lu s iv e  
e v id e n c e  o f  th e  c h i e f ' s  g u i l t .  The v e r d i c t  was n o t  t h e  r e s u l t  o f  
th e  j u r y ' s  r e f u s a l  t o  c o n v i c t  a  man o f  r a n k  -  a s  S m ith  c o n te n d e d  -
b u t  o f  t h e i r  p r o t e s t  a g a i n s t  w hat th e y  c o n s i d e r e d  t o  be t h e  c o u r t ' s
3
i l l e g a l  a s s u m p t io n  o f  j u r i s d i c t i o n .
C h a r a c t e r i s t i c a l l y ,  someone a t  t h e  C o l o n i a l  O f f i c e  th o u g h t  
t h a t  ju d g e  Sm ith  o u g h t t o  r e p o r t  any  s i m i l a r  " f a i l u r e s  o f  j u s t i c e " ,  
" a s  i f  f r e q u e n t  and f l a g r a n t  th e y  w ould  c o n s t i t u t e  s u f f i c i e n t
1 -  The A f r i c a n  T im es , 2 May 1881.
2 -  S . S m ith  t o  M oloney, 21 S e p t .  1 8 8 7 , i n  Moloney t o  H o l la n d ,  21 
S e p t .  1887 , CO IV 7/ 6O.
3 -  M in u tes  o f  "R e g in a  v J o s s e h " ,  6 S e p t .  1 8 8 7 , i n  i b i d .
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g ro u n d s  f o r  a b o l i s h i n g  t r i a l  by j u r y  e x c e p t  i n  c e r t a i n  c a s e s ,  e . g .  
c a p i t a l  c a s e s . ” But th e  C o l o n ia l  O f f i c e ’s  l e g a l  e x p e r t ,  John  Brams­
t o n ,  r e a l i s e d  w hat h a d  been  th e  c o n te n d e d  i s s u e ,  and he even  th o u g h t  
t h a t  t h e  j u r y  h a d  been  e n t i t l e d  t o  d o u b t  th e  e x i s t e n c e  o f  th e  c o u r t  *s 
j u r i s d i c t i o n  i n  t h i s  c a s e .
The c h a r g e s  a g a i n s t  A f r i c a n  j u r i e s ,  t h e n ,  do n o t  a p p e a r  t o  have  
been  w e l l - f o u n d e d .  So f a r  a s  th e  a v a i l a b l e  e v id e n c e  i n d i c a t e s ,  j u r ­
o r s  i n  W est A f r i c a  p e r fo rm e d  t h e i r  d u t i e s  a s  c o n s c i e n t i o u s l y  and  a s  
c o m p e te n t ly  a s  t h e i r  c o u n t e r p a r t s  i n  E n g la n d .  They may, i n  f a c t ,  
have  p e r fo rm e d  t h e i r  d u t i e s  even  more c o n s c i e n t i o u s l y ;  f o r  i n  th e  
a b se n c e  o f  any  m e a n in g fu l  i n f l u e n c e  i n  t h e  a f f a i r s  o f  t h e  c o lo n y ,  
j u r i e s  w ere  th e  o n ly  i n s t r u m e n t  by w h ich  t h e  A f r i c a n  p o p u l a t i o n  i n  
Lagos c o u ld  v o ic e  i t s  d i s a p p r o v a l  o f  g o v ernm en t m e a s u r e s .  I n  th e  
w id e r  i n t e r e s t s  o f  j u s t i c e ,  j u r i e s  o f t e n  s e r v e  t h e  u s e f u l  p u rp o se  
o f  s o f t e n i n g  th e  a p p l i c a t i o n  o f  th e  la w ,  w h ich  by i t s  n a t u r e  i s  
r i g i d  and  u n co m p ro m is in g . As th e  e x am p les  above show , A f r i c a n  j u r ­
i e s  w ere  q u ic k  t o  q u e s t i o n  th e  g o v e rn m e n t* s  r i g h t  o r  p r o p r i e t y  i n  
p r o s e c u t i n g  c e r t a i n  c a s e s  and  i t s  m ethod o f  p u t t i n g  i n d i v i d u a l s  i n  
th e  d o ck . As w e l l ,  j u r i e s  h e lp e d  t o  a d j u s t  t h e  l a w ,  w hich  i n  West 
A f r i c a  seem ed u n d u ly  h a r s h ,  t o  f i t  t h e  c i r c u m s t a n c e s .  In  d o in g  s o ,  
A f r i c a n  j u r i e s  were r e a c t i n g  i n  much t h e  same s p i r i t  a s  E n g l i s h  
j u r i e s  h a d  a  c e n t u r y  b e f o r e ,  when th e y  r e f u s e d  t o  c o n v i c t  p r i s o n e r s
1— M in u te s  by Hemming, 4- Nov. 1887  an d  B ram sto n , 7 B ee. 1 8 8 7 * on i b i d .
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c h a rg e d  w i th  m in o r  o f f e n c e s  t h a t  c a r r i e d  th e  d e a th  p e n a l ty *  Cfa 
t h e  w h o le ,  t h e r e  were few c o m p la in t s  o f  s u b s ta n c e  a g a i n s t  t h e  w ork­
i n g  o f  th e  j u r y  s y s te m , and  c o n s i d e r i n g  th e  c o n d i t i o n s  i n  w hich  i t  
h ad  t o  f u n c t i o n ,  even  th o s e  c o m p la in t s  w ere  u n d e s e r v e d .
But t h e  f a c t  re m a in s  t h a t  th r o u g h o u t  th e  n i n e t e e n t h  c e n t u r y ,  
t r i a l  by j u r y  i n  West A f r i c a  u n d e rw en t  c o n t i n u a l  r e a p p r a i s a l  and 
was e v e n t u a l l y  r e s t r i c t e d  a t  Lagos t o  c a s e s  i n v o l v i n g  o n ly  t h e  more 
s e r i o u s  o f f e n c e s .  The a n s w e r ,  o f  c o u r s e ,  i s  t h a t  t r i a l  by  j u r y  was 
in c o m p a t i b le  w i th  t h e  demands o f  c o l o n i a l  r u l e  i n  W est A f r i c a .  In  
t h e  c o l o n i a l  c o n t e x t ,  e f f e c t i v e  r u l e  dep en d ed  e n t i r e l y  on th e  a u t h ­
o r i t y  w ie ld e d  by  th e  g overnm en t o v e r  t h e  in d ig e n o u s  p o p u l a t i o n ,  and  
w i th  o n ly  a  l i m i t e d ,  and  l a r g e l y  i n a d e q u a t e  amount o f  f o r c e  t o  m ain ­
t a i n  o r d e r ,  th e  a u t h o r i t y  o f  th e  govern m en t depended  on th e  e f f e c t ­
i v e n e s s  o f  i t s  i n s t i t u t i o n s  and t h e  r e g a r d  i n  w hich  c o l o n i a l  o f f i c ­
i a l s  w ere  h e l d .  I n s o f a r  a s  th e  j u r y  sy s te m  to o k  th e  u l t i m a t e  d e c ­
i s i o n  o f  a  m a t t e r  away from  c o l o n i a l  o f f i c i a l s  and  p l a c e d  i t  i n  t h e  
h an d s  o f  A f r i c a n s ,  i t  was a  d i r e c t  t h r e a t  t o  th e  g o v e r n m e n t s  a u t h ­
o r i t y .
I n  a  s i m i l a r  v e i n ,  t r i a l  by  j u r y  t h r e a t e n e d  th e  v e r y  fo u n d ­
a t i o n  o f  c o l o n i a l  a u t h o r i t y  by  c a l l i n g  i n t o  q u e s t i o n  t h e  ju d g em en ts  
o f  o f f i c i a l s  and  th e  e f f i c a c y  o f  c o l o n i a l  i n s t i t u t i o n s .  In  o r d e r
1 -  In  t h e  12 m onths from  A p r i l  1793 t o  March 1 7 9 ^ i h a l f  o f  th e
1 ,0 6 0  p e r s o n s  co m m itted  f o r  t r i a l  a t  t h e  Old B a i l e y  w ere  a c q u i t t e d ,  
m ost o f  them f o r  m ino r  b u t  c a p i t a l  o f f e n c e s .  A. H a rd in g ,  A S o c i a l  
H i s t o r y  o f  E n g l i s h  Law, London 196 6 , 276 .
216
t o  u p h o ld  th e  p o s i t i o n  o f  c o l o n i a l  o f f i c e r s  and  t o  p r e s e r v e  th e  awe 
i n  w hich  c o l o n i a l  i n s t i t u t i o n s  were h e l d ,  t h e  g o v e rn m en t had  t o  e n ­
s u r e  t h a t  m e a su re s  su c h  a s  p r o s e c u t i o n s  w ould  s u c c e e d  and t h a t  t h e  
d i g n i t y  o f  ju d g e s  w ould  n o t  be i m p a i r e d .  M oreover, i n  West A f r i c a ,  
where t h e  g o v e r n m e n t s  a u t h o r i t y  was i n e x t r i c a b l y  bound  t o  t h e  f o r ­
tu n e s  o f  E u ro p e a n s ,  t h e  j u r y  sy s te m  p r e s e n t e d  th e  c o n s t a n t  d a n g e r  
o f  a  w hitem an b e in g  p r o s e c u t e d  and c o n v i c t e d  by A f r i c a n s .  W ith 
c o l o n i a l  r u l e  a s  t e n u o u s  a s  i t  w as , th e  a u r a  o f  w h i t e  s u p e r i o r i t y  
had  to  be m a i n t a i n e d  a t  a l l  c o s t s .
In  t h i s  l i g h t ,  t h e  o b j e c t i o n s  r a i s e d  t o  t h e  j u r y  sy s te m  i n  
W est A f r i c a  t h r o u g h o u t  t h e  se c o n d  h a l f  o f  th e  n i n e t e e n t h  c e n tu r y  
can  be f u l l y  u n d e r s t o o d .  I n  w r i t i n g  a b o u t  h i s  " b l a c k  f e l l o w - p a s s -  
e n g e r s "  on h i s  t r i p  o u t  t o  S i e r r a  L eone , B u r to n  q u i t e  n e a t l y  summed
up th e  p ro b le m :  " I t  i s  a  p o l i t i c a l  a s  w e l l  a s  s o c i a l  m i s t a k e " ,  he
a rg u e d ,
t o  p e r m i t  t h e s e  men t o  d in e  i n  th e  m ain  c a b i n ,  
w hich  th e y  w i l l  end  by m o n o p o l iz in g :  a  r u l i n g  r a c e  
c a n n o t  be to o  p a r t i c u l a r  a b o u t  t h e s e  s m a l l  m a t t e r s .
The w h i te  man*s p o s i t i o n  i s  r e n d e r e d  f a r  more p r e ­
c a r i o u s  on t h e  c o a s t  t h a n  i t  m ig h t  b e ,  i f  t h e  b l a c k
man w ere a lw ay s  k e p t  i n  h i s  p r o p e r  p l a c e .  1
As f o r  th e  r e s t r i c t i o n s  p l a c e d  on t r i a l  by j u r y  i n  c i v i l  c a s e s  a t  
S i e r r a  Leone b e f o r e  1866 , and  a f t e r w a r d s  i n  t h e  c o u r t s  o f  t h e  West 
A f r i c a n  s e t t l e m e n t s ,  i t  h a s  been  re m a rk e d  t h a t  th e  o r d in a n c e  l i m i t ­
i n g  t r i a l  by  j u r y  t o  c r i m i n a l  c a s e s  a lo n e  was " a  d e v ic e  t o  e n a b le
1 -  B u r to n ,  W a n d e r in g s , I ,  2 1 1 .
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E uropean  o f f i c i a l s  t o  b e a t  t h e i r  s e r v a n t s  a t  w i l l " *  F i n a l l y ,  t h e  
e v e n t u a l  r e s t r i c t i o n  o f  t h e  j u r y  s y s te m  a t  Lagos t o  c a s e s  i n v o l v ­
i n g  Only t h e  more s e r i o u s  c r i m e s ,  was th e  r e s u l t  o f  th e  a n x i e t y  o f  
c o l o n i a l  a d m i n i s t r a t o r s  who r e a l i s e d  th e  in e x p e d ie n c y  o f  c o n f e r r ­
i n g  su c h  l e g a l  b e n e f i t s  on A f r i c a n s  i n  t h e  c i r c u m s ta n c e s  o f  B r i t i s h  
c o l o n i a l  r u l e  i n  West A f r i c a .  A l th o u g h  m ost l e g a l  o f f i c e r s  on th e
c o a s t ,  a s  w e l l  a s  a t  t h e  C o l o n ia l  O f f i c e ,  r e g a r d e d  t h e  w o rk in g  o f
2th e  j u r y  sy s te m  w i th  s a t i s f a c t i o n ,  i t s  d i s a d v a n t a g e s  f a r  o u tw e ig h ­
ed  th e  l e g a l  p r i n c i p l e s  i n v o l v e d .
L ike  th e  c h a r g e s  a g a i n s t  A f r i c a n  j u r i e s ,  a  s i m i l a r  m i s r e p r e s ­
e n t a t i o n  i s  found  i n  th e  t r e a t m e n t  o f  n i n e t e e n t h  c e n t u r y  A f r i c a n  
l a w y e r s .  Lawyers i n  West A f r i c a  w ere  a c c u s e d  o f  f o m e n t in g  s p u r i o u s  
l i t i g a t i o n ,  o f  h a v in g  o n ly  a  p e c u n ia r y  i n t e r e s t  i n  t h e i r  c a s e s ,  and  
o f  b e in g  a l i e n  t o  t h e  c o u n t r y  i n  w h ich  t h e y  p r a c t i s e d . ^  T hese  a c c ­
u s a t i o n s  a r e  l a r g e l y  d i s t o r t i o n s  o f  t h e  e x p e r i e n c e  o f  l a w y e r s  i n  
W est A f r i c a  and have  a lm o s t  no r e l e v a n c e  t o  t h e  e x p e r i e n c e  a t  L ag o s .
1 -  F y f e ,  A H i s t o r y  o f  S i e r r a  L eo n e , 3 4 4 .
2 -  The C o l o n i a l  O f f i c e * s  l e g a l  e x p e r t  from  1880, John  B ra m s to n ,  c o n ­
t i n u a l l y  opposed  h i s  c o l l e a g u e s *  v iew s  on West A f r i c a n  j u r i e s .  S e e ,  
f o r  e x am p le ,  h i s  m in u te  o f  16 June  1882 , on M a r s h a l l  t o  B ram ston ,
13 Jun e  1882 , CO 9 6 /1 4 7 ,  and  h i s  d e f e n c e  o f  a  j u r y  v e r d i c t  i n  1 8 8 7 , 
c i t e d  a b o v e ,  p . 214. The d ich o tom y  b e tw ee n  j u d i c i a l  a n d  e x e c u t i v e  
o p in io n s  was s t i l l  p r e s e n t  i n  Lagos i n  1897* S e e ,  McCallum to  
C h a m b e r la in ,  10 Aug. 1897 , CO 1 4 7 /1 1 6 ,  f o r  t h e  G o v e rn o r* s  w a rn in g  
t h a t  j u r y  v e r d i c t s  w ere  b e in g  i n f l u e n c e d  by th e  Ogboni s o c i e t y ;
and  S t a l l a r d  t o  C h a m b e r la in ,  2 O c t .  1 897 , CO 1 4 7 /1 2 8 ,  f o r  t h e  Queen* 
A d v o c a te * s  a s s u r a n c e  t h a t  t h e y  w ere  n o t*
3 -  F o r  two c o n te m p o ra ry  o p in io n s  s e e ,  B u r to n ,  W a n d e r in g s , I ,  2 1 3 -2 3 ,  
and  Mary K in g s l e y ,  T r a v e l s  i n  West A f r i c a , London 1&97, 24 .
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At b o th  th e  Gold C oas t  and L ago s , t h e  Supreme C o u rt  was empowered 
i n  1876  t o  a d ju d g e  t h a t  a  c a u se  had  been  b ro u g h t  " m a l i c i o u s l y  o r  
w i th o u t  p r o b a b le  g r o u n d s " ,  o r  t h a t  a  la w y e r  " th ro u g h  any s o r t  o f  
d e c e i t  in d u c e d  h i s  c l i e n t  t o  e n t e r  i n t o  o r  c o n t in u e  any l i t i g a t i o n ” . 
The la w y e r s  so  i n v o lv e d  f o r f e i t e d  t h e i r  f e e s  and were l i a b l e  f o r  
th e  c o s t s  o f  th e  c a s e ,  i n  t h e  e v e n t  o f  th e  c l i e n t ’s  r e f u s a l  t o  p a y .  
M oreov er ,  t h e  c o u r t  was g iv e n  th e  power t o  r e g u l a t e  a t t o r n e y s 1 f e e s :  
t a b l e s  o f  f e e s  had  t o  be c o n s p i c u o u s ly  d i s p l a y e d  i n  t h e i r  o f f i c e s ,  
and o v e r c h a r g in g  was p u n i s h a b le  by a  f i n e ,  i n  th e  f i r s t  i n s t a n c e ,  
and s u s p e n s io n  o f  th e  p r a c t i t i o n e r ’s l i c e n s e  f o r  a s u b s e q u e n t  i n -  
f r a c t i o n .  In  f a c t ,  t h e r e  i s  no r e c o r d  o f  any d i s c i p l i n a r y  a c t i o n  
b ro u g h t  a g a i n s t  a la w y e r  a t  e i t h e r  t h e  G old  C o a s t  o r  Lagos f o r  co n ­
t e s t i n g  a  s p u r i o u s  s u i t  o r  f o r  c h a r g in g  e x c e s s i v e  f e e s  from h i s  
c l i e n t .  I t  i s  i m p o s s ib l e  t o  deny o r  c o n f i r m  th e  c h a rg e  t h a t  law ­
y e r s  had  a  p u r e l y  p e c u n ia r y  i n t e r e s t  i n  t h e i r  c a s e s ,  b u t  i t  i s  s u r e ­
l y  no more a p p l i c a b l e  t o  t h e  law y e r  i n  West A f r i c a  th a n  t o  h i s  c o l l ­
eague  i n  E u ro p e .
I t  i s ,  o f  c o u r s e ,  t r u e  t h a t  W est A f r i c a n  la w y e r s  were m o s t ly  
a l i e n s  who came to  do w e l l  i n  th e  c o u r t s  o f  n e w l y - e s t a b l i s h e d  B r i t ­
i s h  c o l o n i e s .  From th e  i n i t i a l  i n s t i t u t i o n  o f  c o l o n i a l  c o u r t s ,  t h e  
l a c k  o f  E n g l i s h  t r a i n e d  b a r r i s t e r s  and  s o l i c i t o r s  i n  t h e s e  t e r r i ­
t o r i e s  had  to  be made good by  th e  i n t r o d u c t i o n  o f  l a w y e r s  from o l d e r
1 -  Supreme C o u r t  O rd inance  o f  1 8 7 6 , F i r s t  S c h e d u le ,  O rder V I I I ,  
R u le s  3 - 1 2 ,  i n  S t a l l a r d  and R i c h a r d s ,  O rd in a n c e s  o f  t h e  Colony o f
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B r i t i s h  c o l o n i e s .  We f i n d ,  f o r  e x am p le ,  West I n d i a n  l a w y e r s  p r a c ­
t i s i n g  i n  th e  e a r l y  S i e r r a  Leonean c o u r t s  and a  s u b s e q u e n t  movement 
o f  S i e r r a  Leonean la w y e r s  t o  t h e  c o u r t s  o f  t h e  Gold C o a s t  and  L ag o s .  
A s i m i l a r  movement e a s tw a r d  by la w y e r s  from  th e  Gold C o a s t  a n d  Lag­
os f o l lo w e d  upon th e  e s t a b l i s h m e n t  o f  c o u r t s  i n  th e  N ig e r  D e l t a  
(S o u th e rn  N i g e r i a )  a t  t h e  t u r n  o f  t h e  c e n t u r y .  W ith o u t  t h e s e  move­
m en ts  a lo n g  th e  w e s t  c o a s t ,  t h e r e  w ould  have  b een  no l e g a l  r e p r e s ­
e n t a t i o n  i n  c o l o n i a l  c o u r t s  -  a t  l e a s t  i n  th e  f i r s t  d e ca d e  o r  so  -  
o r  i t  w ould  hav e  b e en  l e f t  t o  u n t r a i n e d ,  b a r e l y  l i t e r a t e  " b u s h -  
l a w y e r s 11 o r  s e l f - s t y l e d  " a d v o c a t e s " .
I t  w as , i n  f a c t ,  th e  e x p e r i e n c e  w i t h  e a r l y  s e l f - s t y l e d  "ad v o ­
c a t e s " ,  an d  " a t t o r n e y s "  on th e  G old C o a s t  t h a t  l e d  t o  m ost o f  th e  
u n c o m p lim e n ta ry  v ie w s  o f  W est A f r i c a n  l a w y e r s  i n  g e n e r a l .  In  1833 , 
w i th  t h e  e s t a b l i s h m e n t  o f  a  Supreme C o u r t  a t  th e  G old  C o a s t ,  some 
e d u c a te d  A f r i c a n s  b eg an  t o  s p e c i a l i s e  i n  t h e  p r e s e n t a t i o n  o f  c a s e s .  
As t h e r e  w ere no b a r r i s t e r s  o r  s o l i c i t o r s  p r a c t i s i n g  i n  th e  c o u r t s  
a t  t h i s  t im e ,  t h e s e  men w ere p e r m i t t e d  t o  a c t  a s  l a w y e r s  w henever 
t h e i r  s e r v i c e s  w ere  eng ag ed  by s u i t o r s .
B ecause  o f  t h e  a d m i n i s t r a t i o n ' s  l a x n e s s ,  t h e  n o t i o n  became 
c u r r e n t  am ongst th e  p e o p le  o f  t h e  Gold C o a s t  t h a t  a c c e s s  t o  th e  
c o u r t s  c o u ld  o n ly  be g a in e d  th ro u g h  t h e s e  men. A buses so o n  f o l l o w ­
e d .  T here  w ere c o m p la in t s  t h a t  e x o r b i t a n t  f e e s  were b e in g  c h a rg e d
1
and  u n n e c e s s a r y  l i t i g a t i o n  fo m e n te d .  In  o r d e r ,  t h e r e f o r e ,  t o  c o n ­
1 -  T h is  d i s c u s s i o n  o f  e a r l y  " a d v o c a te s "  and  " a t t o r n e y s ” on t h e  Gold
C o a s t  i s  b a s e d  on C halm ers  t o  t h e  A d m i n i s t r a t o r - i n - C h i e f ,  3 J u n e ,  
1 8 7 3 , CO 9 6 /1 1 4  and  K im b le , A P o l i t i c a l  H i s t o r y  o f  G h ana , 6 8 -7 0 .
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t r o l  t h e  a c t i v i t i e s  o f  t h e s e  " a d v o c a t e s " , i n  1864 some o f  them 
( s i x  o r  s e v e n )  were l i c e n s e d  t o  p r a c t i s e  i n  th e  c o u r t s .  The f o l lo w ­
in g  y e a r ,  l i c e n s e s  were d i s c o n t i n u e d  and  a l l  a d v o c a te s  c o u ld  a g a in  
be em ployed i n  th e  c o u r t s .  In  1866 , s e v e r a l  o f  them  f e l l  f o u l  o f  
th e  s e t t l e m e n t ' s  m a g i s t r a t e s  and  two w ere  i n t e r d i c t e d  from  p r a c t i s ­
i n g  i n  t h e  f u t u r e .  L a t e r  i n  t h e  y e a r ,  t h e  A d m i n i s t r a t o r ,  C o lo n e l  
E. C on ran , d e b a r r e d  a l l  s e l f - e d u c a t e d  a t t o r n e y s ,  b u t  when some 
p e t i t i o n e d  th e  C o l o n ia l  O f f i c e ,  t h e i r  p r o s c r i p t i o n  was c e n s u r e d  a s  
a r b i t r a r y .  I n  f a c t ,  on th e  C o l o n ia l  O f f i c e ' s  i n s t r u c t i o n s ,  a l l  
a d v o c a te s  and  a t t o r n e y s  w ere  f o r m a l ly  r e c o g n i s e d  by  l i c e n s i n g  and 
e n r o l l i n g  them " i n  th e  c h a r a c t e r  and  w i th  th e  p r i v i l e g e s  o f  a t t o r -
-i
n e y s  o f  C o u r t " .
But th e  o r d e r  l i c e n s i n g  a d v o c a te s  l a p s e d  i n  1868 and  t h e r e  was 
r e l u c t a n c e  t o  r e v i v e  i t .  A d v o ca te s  and a t t o r n e y s  c o u ld  s t i l l  p r a c ­
t i s e  i n  t h e  C o u r t  o f  C i v i l  a n d  C r im in a l  J u s t i c e ,  b u t  th e y  had  f i r s t  
t o  s a t i s f y  th e  c o u r t  t h a t  t h e y  had  b e en  s p e c i a l l y  em ployed  by t h e i r  
c l i e n t .  As a  f u r t h e r  s a f e g u a r d ,  t h e y  w ere p r o h i b i t e d  o u t r i g h t  from  
h a n d l in g  t h e  e x e c u t i o n  o f  ju dgem en t d e b t s .  Most G old  C o a s t  m a g is ­
t r a t e s  a c t e d  v i n d i c t i v e l y  to w a rd s  them . One C h ie f  M a g i s t r a t e  had
even  t o  be r e l i e v e d  o f  h i s  d u t i e s  b e c a u s e  o f  t h e  way he had  " i n j u d -
2i c i o u s l y  p ro v o k e d  (some o f  them ) i n t o  h o s t i l i t y " .  And m ost j u r i s t s  
f e l t  t h a t  t h e  r e s t r i c t i o n s  p l a c e d  on them  w ere  i n s u f f i c i e n t .
1 -  C ha lm ers  t o  th e  A d m i n i s t r a t o r - i n - C h i e f ,  3 Ju ne  1873* CO 9 6 /1 1 4 .
2 -  S ta te m e n t  by G o v e r n o r - in - C h ie f  A r th u r  Kennedy, q u o te d  i n  K im ble ,
A P o l i t i c a l  H i s t o r y  o f  G hana, 6 9 *
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A f r i c a n  a d v o c a t e s  and  a t t o r n e y s ,  t h e y  c la im e d ,  n o t  o n ly  m u l t i p l i e d  
t h e  number o f  s p u r i o u s  l i t i g a t i o n s  b e in g  b ro u g h t  b e f o r e  t h e  c o u r t ,  
t h e y  a s  w e l l  w a s te d  a  c o n s i d e r a b l e  amount o f  t h e  c o u r t ' s  t im e  w i th  
i r r e l e v a n t  e v id e n c e  t h a t  t e n d e d  t o  c o n fu s e  th e  i s s u e s .
In  1 8 7 0 , t h e r e f o r e ,  a  new C h ie f  M a g i s t r a t e  f o r b a d e  them t o  a c t  
i n  c i v i l  c a s e s  i n v o l v i n g  A f r i c a n s  a l o n e ,  and  i n  1873 , i t  was s u g g e s t  
ed  t h a t  t h e y  be p r o h i b i t e d  a l t o g e t h e r  from  a c t i n g  i n  c i v i l  s u i t s .
The C o l o n ia l  O f f i c e ,  h o w e v er ,  w ere  l e s s  i n c l i n e d  t o  ju d g e  them 
h a r s h l y  a n d  were n o t  p r e p a r e d  t o  l i m i t  t h e i r  employm ent i n  th e  
c o u r t s  t o  c r i m i n a l  t r i a l s  a l o n e .  I n s t e a d ,  i t  was s u g g e s t e d  t h a t  
e x a m in a t io n s  be made c o m p u lso ry  f o r  a l l  a d v o c a te s  and  a t t o r n e y s  i n  
o r d e r  t o  e n s u r e  t h e i r  know ledge  o f  th e  law  and th e  p r o c e d u r e  i n  th e  
c o u r t s .  I t  was a l s o  s u g g e s t e d  t h a t  t h e  f e e s  c h a rg e d  f o r  t h e i r  s e r ­
v i c e s  c o u ld  be  r e g u l a t e d ,  and  any o f  them fo u n d  a c c e p t i n g  more th a n  
t h e  d e te rm in e d  f e e s  c o u ld  be d e b a r r e d  by t h e  c o u r t .
I t  was i n  t h e  l i g h t  o f  t h i s  e a r l i e r  e x p e r i e n c e  w i th  s e l f - s t y l e d  
" a d v o c a te s "  and " a t t o r n e y s "  t h a t  t h e  p r o v i s i o n s  f o r  l e g a l  r e p r e s e n t ­
a t i o n  i n  t h e  Supreme C o u rt  o f  t h e  com bined  Gold C o a s t  c o lo n y  were 
made. By t h e s e  p r o v i s i o n s ,  a l l  b a r r i s t e r s  and  a d v o c a te s  i n  G re a t  
B r i t a i n  a n d  I r e l a n d  and s o l i c i t o r s  i n  any  o f  th e  c o u r t s  o f  W estm ins­
t e r ,  D u b l in  o r  E d in b u rg h  w ere a l lo w e d  t o  p r a c t i s e  i n  t h e  Supreme 
C o u r t ,  th o u g h  th e  C h ie f  J u s t i c e  had  th e  r i g h t  to  r e f u s e  a d m is s io n  
t o  th e  b a r  on due c a u s e ,  n o t w i t h s t a n d i n g  th e  p e r s o n ' s  q u a l i f i c a t i o n s  
As w e l l ,  t h e  C h ie f  J u s t i c e  c o u ld  a d m it  a s  a  s o l i c i t o r  i n  th e  c o u r t  
anyone who had s e r v e d  a t  l e a s t  f i v e  c o n t in u o u s  y e a r s  i n  th e  o f f i c e
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o f  a  p r a c t i s i n g  b a r r i s t e r  o r  s o l i c i t o r  r e s i d e n t  w i t h i n  th e  c o u r t ’s  
j u r i s d i c t i o n ,  p r o v id e d  t h a t  t h e  a p p l i c a n t  p a s s e d  an e x a m in a t io n  s e t  
by th e  c o u r t  on t h e  p r i n c i p l e s  and p r a c t i s e s  o f  th e  la w .  I f  s u f f i c ­
i e n t  num bers  o f  q u a l i f i e d  b a r r i s t e r s  and  s o l i c i t o r s  w ere  l a c k i n g  i n  
t h e  c o lo n y ,  th e  C h ie f  J u s t i c e  c o u ld  f u r t h e r  a d m it  rff i t  and p r o p e r  
p e r s o n s 11 t o  a c t  t e m p o r a r i l y  i n  a  l e g a l  c a p a c i t y .  A d m iss ion  t o  th e  
b a r  i n  t h e  l a t t e r  two c a s e s  was l i m i t e d  t o  l i c e n s e s  f o r  p e r i o d s  o f  
up t o  s i x  m o n th s ,  a f t e r  w hich  a  l i c e n s e  c o u ld  be renew ed  o r  n o t ,  a s  
t h e  c o u r t  saw f i t .
D e s p i t e  t h e s e  s a f e g u a r d s  a g a i n s t  s e l f - e d u c a t e d  o r  u n d e s i r a b l e  
p r a c t i t i o n e r s ,  t h e  employment o f  l e g a l  c o u n s e l  i n  th e  c o u r t  was 
g r e a t l y  r e s t r i c t e d .  By r u l e  made u n d e r  th e  a u s p i c e s  o f  t h e  Supreme 
C o u r t  O rd in an ce  o f  1 8 7 6 , lft h e  employm ent o f  l a w y e r s  i n  c i v i l  c a s e s  
(w as) s u b j e c t  t o  th e  a p p r o v a l  o f  t h e  c o u r t 11. F u r th e r m o r e ,  where 
t h e  p a r t i e s  t o  a  c a u se  w ere i l l i t e r a t e ,  c o u n s e l  was s p e c i f i c a l l y  
p r o h i b i t e d  from  a p p e a r in g  on b e h a l f  o f  e i t h e r  p a r t y ,  e x c e p t  by s p e c ­
i a l  r u l i n g  o f  t h e  c o u r t .  I n  a d d i t i o n ,  w henever a  la w y e r  was e n g ag ed
by  o n ly  one p a r t y  t o  a  s u i t ,  an d  h i s  c l i e n t ’s  a c t i o n  was s u c c e s s f u l ,
2
h i s  f e e s  were n o t  r e c o v e r a b l e  i n  c o s t s  from  th e  u n s u c c e s s f u l  p a r t y .
T hese  r e s t r i c t i o n s  w ere a lm o s t  t o t a l l y  u n j u s t i f i e d .  T here  was 
no  e v id e n c e  i n  1876  t o  i n d i c a t e  t h a t  A f r i c a n  o r  E u rop ean  b a r r i s t e r s  
and  s o l i c i t o r s ,  t r a i n e d  i n  E n g land  a t  t h e  In n s  o f  C o u r t ,  w ould  b e ­
have  any  d i f f e r e n t l y  i n  W est A f r i c a  from  t h e i r  c o u n t e r p a r t s  i n  Eng-
  0 . . .  .
1 -  Supreme C o u r t  O rd inance  o f  1 8 7 6 , S e c t i o n s  7 1 -8 0 ,  and  F i r s t  
S c h e d u le ,  O rde r  V I I I ,  B u ie s  1-*f.
2 -  I b i d . ,  B u ie s  5 - 1 2 .
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l a n d .  I n d e e d ,  no a t t e m p t  was made a t  t h i s  t im e  t o  j u s t i f y  t h e s e  
r e s t r i c t i o n s  i n  te rm s  o f  p a s t  e x p e r i e n c e .  The c o n t e n t i o n  was now 
t h a t  l e g a l  r e p r e s e n t a t i o n  was e x c lu d e d  f o r  m ost c i v i l  c a s e s  c h i e f l y  
b e ca u se  i t  was e a s i e r  f o r  a  s u i t o r  t o  g e t  j u s t i c e  done w i t h o u t  o n e . 
C o n f id e n c e  i n  t h e  c o u r t s  -  t h e  a rg um en t r a n  -  w ould  be  g r e a t e r  by 
h a v in g  i t  g e n e r a l l y  known t h a t  anyone c o u ld  go t o  c o u r t  w i t h o u t  a  
m iddlem an and  r e c e i v e  t h e  b e n e f i t s  o f  c o l o n i a l  j u s t i c e .  T h u s ,  i f  
one p a r t y  t o  a  s u i t  em ployed c o u n s e l ,  t h i s  w ould  u n d e rm in e  th e  v e ry  
b a s i s  o f  t h i s  i d e a ,  a s  " i g n o r a n t  n a t i v e s 11 would th e n  f e e l  c o m p e l le d  
t o  r e t a i n  l a w y e r s  t o  r e p r e s e n t  them . By way o f  s u p p o r t i n g  t h e s e  
r a t h e r  t h i n  a rg u m e n ts ,  i t  was a l s o  p o i n t e d  o u t  t h a t  th e  employment 
o f  som eone, w i th  no p e r s o n a l  i n t e r e s t  i n  th e  c a s e ,  t o  r e p r e s e n t  a
2s u i t o r  o r  d e f e n d a n t  was a l i e n  t o  t h e  i d e a s  and w is h e s  o f  A f r i c a n s .
The o f f i c i a l  l o g i c  f o r  s e v e r e l y  c i r c u m s c r i b i n g  t h e  employment 
o f  l a w y e r s  i n  th e  c o l o n y ' s  c o u r t s  was f a u l t y  an d  c o n t r i v e d .  In  t h e  
f i r s t  p l a c e ,  t h e  q u e s t i o n  o f  w h e th e r  t h e r e  s h o u ld  be l e g a l  r e p r e s ­
e n t a t i o n  i n  th e  c o u r t s  h ad  e a r l i e r  b e en  a n sw e red  by t h e  C o l o n i a l  
O f f i c e ,  when i t  r e f u s e d  t o  p r o s c r i b e  o u t r i g h t  th e  em ploym ent o f  
s e l f - s t y l e d  a d v o c a t e s .  N e x t ,  t h e  s u r m is e  t h a t  i t  was a l i e n  t o  A f r i ­
can  i d e a s  and  w is h e s  t o  have  a  d i s i n t e r e s t e d  r e p r e s e n t a t i v e  a p p e a r ­
i n g  on t h e i r  b e h a l f ,  h ad  p a r t i a l l y  been p ro v e d  f a l s e  by t h e  e x t e n s i v e  
u s e  made o f  a d v o c a te s  b e f o r e  i t  became commonly s u p p o s e d  t h a t  e n t r y  
t o  th e  c o u r t s  c o u ld  o n ly  be g a in e d  th ro u g h  them . F u r th e r m o r e ,  t o
1 -  The f i r s t  q u a l i f i e d  A f r i c a n  b a r r i s t e r  t o  p r a c t i s e  i n  t h e  Supreme 
C o urt  was C.A. S a p a r a - W i l l i a m s , who was c a l l e d  t o  th e  Bar from  t h e  
I n n e r  Temple i n  1879*
2 -  C ha lm ers  t o  S t r a h a n ,  30 Mar. 1 8 7 6 , i n  S t r a h a n  to  C a r n a r v o n ,  31 
Mar. 1 8 7 6 , CO 9 6 /1 1 8 .
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d i s a l l o w  l e g a l  r e p r e s e n t a t i o n  i n  c o l o n i a l  c o u r t s  on t h e  g ro u n d s  
t h a t  i t  was a l i e n  t o  t h e  A f r i c a n  m e n t a l i t y ,  i s  to  a rg u e  t h a t  B r i t ­
i s h - t r a i n e d  l a w y e r s  a i d i n g  p l a i n t i f f s  and  d e f e n d a n t s  i n  E n g l i s h -  
s t y l e d  c o u r t s  w ould  seem u n n a t u r a l  t o  A f r i c a n s ,  w h i l e  th e  c o u r t s ,  
th e m s e lv e s ,  and  th e  p r o c e d u r e  i n  them  w ould  n o t .  L a s t l y ,  even  i f  
i t  had  b e en  d e s i r a b l e  t o  r e s t r i c t  t h e  p r a c t i c e s  o f  A f r i c a n " a d v o ­
c a t e s "  an d  " a t t o r n e y s " ,  t h e r e  was no c o m p u ls io n  t o  r e s t r i c t  t h e  
employment o f  q u a l i f i e d  b a r r i s t e r s  and  s o l i c i t o r s .  S u r e l y  u n t r a i n ­
ed  A f r i c a n  " l a w y e r s "  c o u ld  have  b e en  p r e v e n t e d  from  c o m m it t in g  e x ­
c e s s e s  by e s t a b l i s h i n g  two c a t e g o r i e s  o f  c o u r t  p r a c t i t i o n e r s ,  one 
t o  i n c l u d e  a l l  t r a i n e d  b a r r i s t e r s  a n d  s o l i c i t o r s ,  and  th e  o t h e r  t o  
i n c l u d e  a l l  t h o s e  th o u g h t  f i t  t o  be l i c e n s e d  by t h e  c o u r t ,  t h e  fo rm ­
e r  h a v in g  th e  same r i g h t s  a s  t h e i r  c o u n t e r p a r t s  i n  E n g la n d ,  w h i le  
th e  l a t t e r  b e in g  a l lo w e d  t o  p r a c t i s e  o n ly  u n d e r  c o n d i t i o n s  e s t a b ­
l i s h e d  by th e  c o u r t .
No a r r a n g e m e n t ,  h o w e v e r ,  was made t o  s e p a r a t e  t h e  r i g h t s  o f  
A f r i c a n  b a r r i s t e r s  and  s o l i c i t o r s  -  o r  f o r  t h a t  m a t t e r ,  th e  r i g h t s  
o f  E n g l i s h  b a r r i s t e r s  and  s o l i c i t o r s  p r a c t i s i n g  i n  t h e  c o l o n y 's  
c o u r t s  -  from  th o s e  o f  l i c e n s e d  a d v o c a t e s ,  n o r ,  i n  f a c t ,  was one 
c o n te m p la te d .  I t  i s  c l e a n ,  t h e r e f o r e ,  t h a t  o f f i c i a l  r e a s o n s  do 
n o t  e x p l a i n  th e  r e s t r i c t i o n s  im posed  on t h e  employm ent o f  la w y e r s  
i n  th e  G old  C o a s t  Supreme C o u r t .  N e v e r t h e l e s s ,  t h e  e x p l a n a t i o n  
can  be i n f e r r e d  from  th e  g e n e r a l  a t t i t u d e  o f  a d m i n i s t r a t o r s  to w a rd s  
t h e  c o u r t  s y s te m ,  and  p a r t i c u l a r l y  t h e  c o n t r o v e r s y  o v e r  t h e  u se  o f  
j u r i e s .  I t  was f u l l y  r e a l i s e d  t h a t  m ost D i s t r i c t  C om m iss ion ers
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and  some Supreme C o u r t  ju d g e s  i n  t h e  c o lo n y  would be young and 
r e l a t i v e l y  i n e x p e r i e n c e d  j u r i s t s ,  some n o t  even q u a l i f i e d  i n  th e  
l a w .  C o n d i t i o n s  o f  s e r v i c e  on th e  c o a s t  b e in g  w hat t h e y  w e re ,  t h i s  
was th e  b e s t  t h a t  c o u ld  be e x p e c te d .  T h e re  was t h e  r i s k ,  t h e r e f o r e ,  
t h a t  young law  o f f i c e r s ,  whose f i r s t  p r a c t i c a l  e x p e r i e n c e  on th e  
bench  more o f t e n  th a n  n o t  came a f t e r  t h e i r  a r r i v a l  i n  W est A f r i c a ,  
w ould n o t  be c a p a b le  o f  u p h o ld in g  t h e  d i g n i t y  o f  t h e i r  c o u r t ,  w h i le
-t
c o n t e s t i n g  a  p o i n t  o f  law  w i th  a  sh re w d ,  e x p e r i e n c e d  A f r i c a n  la w y e r .  
C o l o n ia l  r u l e  i n  West A f r i c a  was d e p e n d e n t  on th e  a u r a  s u r r o u n d in g  
t h e  w h i t e - m a n 's  a u t h o r i t y ,  an d  th e  p r o s p e c t s  o f  a  w h i t e  jud ge  ( o r  
D i s t r i c t  C om m iss ion er)  b e in g  made t o  l o o k  th e  f o o l  by an  A f r i c a n  
l a w y e r  was s u f f i c i e n t  c a u se  t o  p r o v id e  a s  f a r  a s  p r a c t i c a b l e  a g a i n s t  
t h i s .  S in c e  b l a c k  l a w y e r s  a lo n e  c o u ld  n o t  be p r o h i b i t e d  from  p r a c ­
t i s i n g  i n  th e  c o u r t s ,  a l l  l e g a l  p r a c t i t i o n e r s ,  c o l o u r  o r  q u a l i f i ­
c a t i o n  a p a r t ,  were r e s t r i c t e d .
S e c o n d ly ,  t h e  p a u c i t y  o f  l e g a l  o f f i c e r s  i n  th e  c o lo n y  would 
n o t  a l lo w  f o r  th e  i n c r e a s e  i n  c o u r t  b u s i n e s s  t h a t  i t  was f e a r e d  
would have  r e s u l t e d  from  t h e  A f r i c a n  p o p u l a c e ' s  w id e s p r e a d  aw are ­
n e s s  o f  t h e i r  r i g h t s  i n  c o l o n i a l  c o u r t s .  E x c lu d in g  s p u r i o u s  l i t i ­
g a t i o n s ,  th e  f l o o d  o f  l e g i t i m a t e  l a n d  c l a im s  and  m in o r  c i v i l  a c t ­
i o n s  i n v o l v i n g  i l l i t e r a t e  A f r i c a n s  w ould  have  in u n d a t e d  th e  s p a r s e l y  
s c a t t e r e d  c o l o n i a l  c o u r t  s y s te m ,  i f  A f r i c a n s  became f u l l y  a p p r i s e d
1 -  As t h e  Supreme C o u r t  was e n jo i n e d  t o  a d m i n i s t e r  " n a t i v e  law "  i n  
c e r t a i n  c i r c u m s t a n c e s ,  t h e  r i s k  o f  young E n g l i s h  b a r r i s t e r s  b e in g  
u n e q u a l  t o  A f r i c a n  l a w y e r s  was v e r y  r e a l .  The law  a d m i n i s t e r e d  
i n  t h e  Supreme C o u r t  i s  d i s c u s s e d  more f u l l y  b e lo w , C h a p te r  V#
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o f  t h e i r  l e g a l  r i g h t s .  As lo n g  a s  A f r i c a n  l a w y e r s  c o u ld  n o t  be 
em ployed i n  c a s e s  i n v o l v i n g  i l l i t e r a t e s ,  and t h e i r  f e e s  w ere  s e v ­
e r e l y  l i m i t e d  i n  o t h e r  i n s t a n c e s ,  t h e s e  m ino r  c la im s  w ould  n o t  
f i n d  t h e i r  way i n t o  t h e  c o l o n y ’s  c o u r t s .  I m p o r ta n t  c i v i l  m a t t e r s  
would i n  an y  e v e n t  s t i l l  be b ro u g h t  t o  t h e  c o u r t s ’ a t t e n t i o n ,  b u t  
t h e s e  w ere  c o m p a r a t i v e ly  few i n  number and  u s u a l l y  i n v o lv e d  E uro ­
p e an  e s t a b l i s h m e n t s .  In  e f f e c t ,  t h e  r e s t r i c t i o n s  on l e g a l  r e p r e s ­
e n t a t i o n  i n  th e  c o u r t s  w i t h h e l d  from  t h e  a v e ra g e  A f r i c a n  know ledge 
o f  h i s  r i g h t s  i n  c o l o n i a l  c o u r t s ,  t h e r e b y  f r e e i n g  t h e  j u d i c i a r y  f o r  
more i m p o r t a n t  com m erc ia l  m a t t e r s .
The r e s t r i c t i o n s  p l a c e d  on t h e  employm ent o f  b a r r i s t e r s  and 
s o l i c i t o r s  i n  th e  Supreme C o u r t  w e re ,  t h e r e f o r e ,  n o t  t h e  r e s u l t  o f  
u n e t h i c a l  p r a c t i c e s  by  q u a l i f i e d  A f r i c a n  l a w y e r s .  Nor can  i t  be 
a c c e p t e d  t h a t  c o n s i d e r a t i o n s  f o r  w hat A f r i c a n s  fo u n d  more n a t u r a l  
h ad  much t o  do w i th  them e i t h e r .  T here  w e re ,  t o  be s u r e ,  good r e a ­
so n s  f o r  p u t t i n g  an end t o  t h e  a b u s e s  co m m itted  by s e l f - s t y l e d  
" a d v o c a te s "  and " a t t o r n e y s ’1; b u t  th e  p a r t i a l  r e s t r i c t i o n  o f  th e  em­
p loym en t o f  A f r i c a n  b a r r i s t e r s  and  s o l i c i t o r s  i n  c o l o n i a l  c o u r t s ,  
on a c c o u n t  o f  t h i s  e a r l i e r  e x p e r i e n c e ,  was b o th  u n w a r r a n te d  and 
a r b i t r a r y .  L ik e  A f r i c a n  j u r i e s ,  h o w ev er ,  A f r i c a n  l a w y e r s  p o se d
t h r e a t  t o  th e  r e l a t i o n s h i p  t h a t  e x i s t e d  b e tw een  w h i te  r u l e r  and 
b l a c k  s u b j e c t ,  and l i k e  A f r i c a n  j u r i e s ,  t h e r e f o r e ,  t h e y  to o  had t o
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be l i m i t e d  i n  t h e  sc o p e  o f  t h e i r  a c t i v i t i e s .
A l th o u g h  la w y e r s  w ere  p r o h i b i t e d  th r o u g h o u t  from  a p p e a r in g  
i n  c a u s e s  t o  w hich  b o th  p a r t i e s  w ere  i l l i t e r a t e ,  a f t e r  th e  s e p a r ­
a t i o n  o f  Lagos from th e  Gold C o a s t ,  m ost o t h e r  r e s t r i c t i o n s  w ere 
r e l a x e d .  As a  m a t t e r  o f  c o u r s e ,  l a w y e r s  a p p e a re d  on b e h a l f  o f  
c l i e n t s  i n  c i v i l  a c t i o n s ,  th o u g h  by law  th e  c o u r t ’s  c o n s e n t  had  
f i r s t  t o  be o b t a i n e d .  The C h ie f  J u s t i c e  o f  th e  Lagos Supreme 
C o u r t  e x p l a i n e d  i n  1903 t h a t  th e  r u l e s  r e s t r i c t i n g  th e  p r a c t i c e s
o f  l a w y e r s  h ad  l a r g e l y  f a l l e n  i n t o  d e s u e tu d e  b e c a u se  o f  t h e  g e n e r -
2a l  adv an cem en t o f  th e  p e o p le  o f  Lagos o v e r  th e  p a s t  y e a r s .  But 
t h e r e  w ere  o t h e r  r e a s o n s  a s  w e l l .  The r e l a x a t i o n  o f  t h e  r u l e s  
g o v e rn in g  th e  employm ent o f  la w y e r s  i n  t h e  c o u r t s  was a l s o  th e  r e ­
s u l t  o f  t h e  g ro w th  o f  t h e  l e g a l  p r o f e s s i o n  i n  L ag o s , th e  i n f l u e n c e  
th e y  h ad  begun t o  w i e ld  and th e  e s te e m  i n  w hich  i t  was h e l d  by th e  
c o l o n i a l  a u t h o r i t i e s .  By t h e  t u r n  o f  t h e  c e n t u r y  t h e r e  were n in e  
b a r r i s t e r s  p r a c t i s i n g  i n  t h e  c o u r t s ,  r e p r e s e n t i n g  th e  m ost im p o r t ­
1 -  I n  d e f e n d in g  th e  t o t a l  e x c l u s i o n  o f  l a w y e r s  from  th e  P r o v i n c i a l  
C o u r ts  o f  N i g e r i a ,  C h ie f  J u s t i c e  E .A . Speed w r o t e :  ’’h a v in g  r e g a r d  
t o  t h e  f a c t  t h a t  th e  ju d g e s  o f  th e  P r o v i n c i a l  C o u r t s  a r e  m o s t ly  
n o t  p r o f e s s i o n a l  men, t h e  p r e s e n c e  o f  c o u n s e l  t a k i n g  p a r t  i n  th e  
p r o c e e d in g  h a v in g  h i g h e r  p r o f e s s i o n a l  q u a l i f i c a t i o n s  th a n  th e  
bench  i s  n o t  f a i r  t o  t h e  l a t t e r  a s  t e n d i n g  t o  im p a i r  i t s  a u t h o r ­
i t y  a n d  d e s t r o y  p u b l i c  c o n f id e n c e  i n  i t s  d e c i s i o n s ” . P e t i t i o n
by th e  N i g e r i a l  Reform  A s s o c i a t i o n  t o  S i r  F . L u g a rd ,  11 F e b . 191^* 
Memorandum ”A” .
2 -  N i c o i l  t o  M a cg re g o r ,  Dec. 1903* i n  M acgregor t o  L y t t l e t o n ,  15 
Dec. 1905 , CO 1 *f7/16 7 .
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a n t  E u ro pean  and  A f r i c a n  i n t e r e s t s  on th e  i s l a n d .  A f r i c a n s  su ch  
a s  C.A. S a p a ra - W i l l i a m s  and K i to y e  A ja s h a  and  E u ro p ean s  o f  th e  
s t a t u r e  o f  N e v i l l e  G eary  were h i g h l y  r e s p e c t e d  members o f  th e  Lag­
os com m unity , who w ere commonly u s e d  by th e  governm en t i n  th e  con­
d u c t  o f  t h e  c o l o n y ’s  l e g a l  b u s i n e s s .  From t im e  t o  t im e ,  a lm o s t  a l l  
o f  th e  members o f  th e  B ar p r o s e c u t e d  f o r  t h e  Crown a t  m o n th ly  a s s ­
i z e s ,  and  some a c t e d  t e m p o r a r i l y  i n  o f f i c i a l  c a p a c i t i e s ,  when th e
2governm en t r e q u i r e d  th e  s e r v i c e s  o f  l e g a l  p e r s o n n e l#
Of c o u r s e ,  t h e  Lagos Bar was n o t  a lw ay s  above r e p ro a c h #  In  
1880 , t h e  l i c e n s e  o f  C h a r le s  F o r e s y t h e ,  who h ad  p r a c t i s e d  i n  th e  
c o u r t s  f o r  f i f t e e n  y e a r s ,  was n o t  renew ed# N e i th e r  a  b a r r i s t e r ,  
n o r  a  s o l i c i t o r ,  F o r e s y th e  h ad  e a r l i e r  i n  t h e  y e a r  b e en  c o n v ic t e d  
o f  p e r j u r y  and had  a l s o  b een  p r o s e c u t e d  f o r  f r a u d  f o r  d raw in g  up a  
f a u l t y  docum ent t h a t  c o s t  h i s  c l i e n t  £ 1 0 0 .  The f o l lo w in g  y e a r ,  t h e  
l i c e n s e  o f  a  E uropean  p r a c t i t i o n e r ,  G .E . Moss, was r e v o k e d  f o r  u n ­
p r o f e s s i o n a l  c o n d u c t  on h i s  p a r t ,  an d  i n  1882 , S a p a r a - W i l l i a m s  r e ­
c e iv e d  a  s e v e r e  r e b u k e  from  th e  C h ie f  J u s t i c e  and  was n e a r l y  d e -
3
b a r r e d  on th e  a d v ic e  o f  t h e  C o l o n i a l  O f f i c e .  In  s u c c e e d in g  y e a r s ,
1 -  A f r i c a n  b a r r i s t e r s  p r a c t i s i n g  i n  t h e  c o u r t s  a t  t h i s  t im e  w e re :
C .A .S a p a ra - W il l i a m s ,  K i to y e  A ja s h a ,  A .J .B u c k n o r ,  G .H .S a v ag e ,  J . E .  
S hyng le  and  R o t im i  A lade# T h ere  w ere a l s o  t h r e e  E u ro p ean  b a r r i s ­
t e r s :  H.W. de S a u sm a rez ,  E. de L .C o l in s o n  and W .M .N ev il le  G e ary .
By 1906 , f i v e  more A f r i c a n  b a r r i s t e r s  h ad  b een  ad d ed  to  th e  b a r :
P .R .T a y lo r ,  J .T .N .C o l e ,  E . J . A . T a y l o r , S .H .B uckn o r  and S .L .O .  
M a c a u le y .
2 -  De S ausm arez  a c t e d  a s  Q ueen ’s  A d voca te  i n  1891 f o r  a  s h o r t  p e r i o d ,  
and  de L .C o l in s o n  was em ployed on num erous o c c a s io n s  a s  a  D i s t r i c t  
Com m issioner#
3 -  M acleod t o  G r i f f i t h ,  8 D e c .1 8 8 0 , i n  G r i f f i t h  t o  K im b e r le y ,  8 Dec. 
1880, CO 1 4 7 /4 2 ;  J.B .W ood t o  th e  A f r i c a n  S e c r e t a r y ,  30 J u l y  1880, 
G .3 . A 2 /0 ;  M a r s h a l l  t o  Rowe, 30 D e c # l8 8 l ,  and  r e p o r t  by G r i f f i t h ,  
i n  Rowe t o  K im b e r le y ,  13 A pr. 1882 , CO 1 4 7 /4 9 ;  CO t o  Rowe, 26 May 
1 8 8 2 , i b i d .
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d i s t r u s t  o f  t h e  l e g a l  p r o f e s s i o n  was o p e n ly  e x p r e s s e d  by th e  Lagos 
p r e s s ,  p a r t i c u l a r l y  The Lagos Weekly R e c o r d * The n e w sp a p e rs  r e g u l ­
a r l y  n o t e d  f o r  t h e i r  r e a d e r s  " th e  d e p th s "  t o  which t h e  l e g a l  f r a t ­
e r n i t y  a t  Lagos had  f a l l e n ,  p r i n c i p a l l y  by i n a u g u r a t i n g  a  sy s te m  
o f  t o u t i n g  f o r  b u s i n e s s  " w h o l ly  unknown b e f o r e  i n  th e  p r a c t i c e  o f  
t h e  p r o f e s s i o n " .
W e l l- fo u n d e d  o r  n o t ,  t h e s e  c o m p la in t s  w ere no l o n g e r  s h a r e d  
by  th e  c o l o n i a l  a u t h o r i t i e s ,  whose fo rm e r  h o s t i l i t y  had  by th e n  
been  r e p l a c e d  by an  acknow ledgem ent o f  th e  v a l u a b l e  p a r t  p la y e d  by 
th e  Bar i n  t h e  c o l o n y ’s  a f f a i r s .  In  f a c t ,  th e  g o vern m en t s i d e d  w i th  
t h e  l e g a l  p r o f e s s i o n  on many c o n t r o v e r s i a l  i s s u e s  w h ich  c o n c e rn e d  
th e  r e g u l a t i o n  o f  t h e  a c t i v i t i e s  o f  n o n - l e g a l  p e r s o n s  p e r f o r m in g  
l e g a l  f u n c t i o n s .  I n  one i n s t a n c e ,  a  b i l l  was p ro p o s e d  t o  make i t  
i l l e g a l  f o r  n o n - q u a l i f i e d  l a w y e r s  t o  draw  up l e g a l  docum ents  f o r  
i l l i t e r a t e  p e o p l e .  O b je c t io n s  t o  t h e  b i l l  w ere  r a i s e d  by th e  l a r g e  
Muslim community i n  L ag o s ,  who had  t h e i r  own p r o f e s s i o n a l  d r a f t s ­
men, and  th e  p r e s s ,  who c h a r a c t e r i s t i c a l l y  c h a rg e d  t h a t  th e  b i l l  
would b e n e f i t  t h e  members o f  th e  Bar a l o n e .  W ith s t r o n g  o p p o s i t ­
io n  t o  t h e  b i l l ,  t h e  governm en t was r e l u c t a n t  t o  f o r c e  th e  i s s u e  
and  amended i t  t o  p r o v id e  o n ly  t h a t  a  l e g a l  document w ould  have  t o
be s ig n e d  by  th e  w r i t e r  and  c o u n t e r s i g n e d  by th e  mark o f  th e  p e r -
Zson  who r e q u e s t e d  i t  t o  be d r a f t e d .
1 -  The L agos Weekly R e c o rd , 14 O c t .  1905* The R e c o r d ’s " c r u s a d e "  
a g a i n s t  t h e  l e g a l  p r o f e s s i o n  a t  Lagos d a t e s  from  t h e  1 8 9 0 's .
2 -  C a r t e r  t o  C h a m b e r la in ,  18 Jun e  1 8 9 6 , CO 147/105? The ^ g ° 5 W eekly 
R e co rd ,  13 Ju n e  1 8 9 6 ; o r d in a n c e  7 o f  15 June  1 8 9 6 , CO l 4 o / 2 .
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A lm ost t e n  y e a r s  l a t e r ,  h o w ev er ,  t h e  governm en t a g a i n  i n t r o ­
duced a  b i l l  t o  c o n f in e  th e  p r e p a r a t i o n  o f  l e g a l  docum en ts  t o  q u a l ­
i f i e d  l a w y e r s .  By t h i s  t im e  -  1904 -  t h e r e  had  been  a  l a r g e  i n ­
c r e a s e  i n  th e  number o f  " p r o f e s s i o n a l  w i l l - w r i t e r s " ,  whose p r o d u c t s
to o  o f t e n  c o n ta in e d  c l a u s e s  e n t i t l i n g  them  t o  a  m o ie ty  o f  th e  e s -
-)
t a t e  and  even  c o n t r o l l i n g  power o v e r  i t .  A c c o r d in g ly ,  an  o r d i n ­
ance  was p a s s e d  w hich  made i t  a  m isdem eanour f o r  " u n q u a l i f i e d "  p e r -
2s o n s  t o  draw o r p r e p a r e  l e g a l  d ocum en ts . But b e c a u s e  o b j e c t i o n s  
had  a g a i n  been  r a i s e d  t o  th e  c o n se q u e n c e s  o f  th e  b i l l ,  a l l  rem u n e r­
a t i o n  f o r  s e r v i c e s  i n  t h e s e  m a t t e r s  had  t o  be i n  a c c o rd a n c e  w i th  a  
s c a l e  o f  f e e s  t o  be drawn up by th e  Supreme C o u r t .  As w e l l ,  i n
d e f e r e n c e  t o  th e  o p in io n s  o f  th e  Muslim com m unity , th e  governm en t
d id  n o t  i n s i s t  t h a t  a l l  l e g a l  docum ents b e  p r e p a r e d  by l a w y e r s .  
" Q u a l i f i e d "  p e r s o n s ,  i t  was e x p l a i n e d ,  c o u ld  i n c l u d e  a l l  th o s e  who 
h a d  p r e p a r e d  su ch  docum ents i n  th e  p a s t  and  w ere fou nd  t o  be com­
p e t e n t  and  h o n e s t .  The C h ie f  J u s t i c e  was empowered t o  l i c e n s e  su ch  
p e r s o n s  a s  s o l i c i t o r s  i n  th e  Supreme C o u r t ,  and th e  c o u r t  w ou ld ,
t h e r e b y ,  be i n  a  p o s i t i o n  t o  r e g u l a t e  t h e  p r a c t i c e s  o f  t h o s e  who
3
c o n t r a v e n e d  th e  o r d in a n c e .
I t  can  be s e e n ,  t h e r e f o r e ,  t h a t  th e  h i g h l y  c r i t i c a l  v iew  o f  
West A f r i c a n  la w y e r s  i n  th e  n i n e t e e n t h  c e n t u r y  i s  n o t  j u s t i f i e d .
I t  I s  b a s e d  l a r g e l y  on th e  e a r l y  e x p e r i e n c e  o f  s e l f - s t y l e d  "a d v o -
1 -  The Lagos Weekly R e c o rd , 23 J a n .  1904.
2 -  O rd in an ce  11 o f  16 May 1904, CO 1 4 8 /3 -
3 -  Ross t o  M o se ley , 16 May 1904 , i n  M oseley  t o  L y t t l e t o n ,  16 May 
1904. CO 1 4 7 /1 7 0 .
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c a t e s "  and  " a t t o r n e y s "  i n  t h e  c o u r t s  o f  t h e  Gold C o a s t ,  and  i s  
m is p la c e d  when a p p l i e d  t o  t h e  q u a l i f i e d  A f r i c a n  l a w y e r s  o f  t h e  
l a t t e r  two d e c a d e s  o f  th e  c e n t u r y .  I n d e e d ,  i t  was t h e  g ro w th  o f  
th e  A f r i c a n  l e g a l  p r o f e s s i o n  t h a t  p u t  an  end t o  th e  a b u s e s  o f  
t h e s e  e a r l y  p r a c t i t i o n e r s ,  and  i t  was t h e i r  s u b s e q u e n t  e x c l u s i o n  
from  n a t i v e  c o u r t s  u n d e r  I n d i r e c t  R u le  t h a t  gave r i s e  t o  s i m i l a r  
m a l p r a c t i c e s  a lm o s t  a  c e n t u r y  l a t e r *  A f r i c a n  l a w y e r s  w ere  a  n e c ­
e s s a r y  f e a t u r e  o f  t h e  ty p e  o f  l e g a l  sy s te m  e s t a b l i s h e d  i n  L ag o s , 
and  by th e  b e g in n in g  o f  th e  t w e n t i e t h  c e n t u r y ,  t h e i r  im p o r ta n c e  
was r e c o g n i s e d  by th e  c o l o n i a l  a u t h o r i t i e s .
The r e s t r i c t i o n s  p l a c e d  on some o f  t h e  b a s i c  r i g h t s  o f  A f r i ­
can  p r i s o n e r s  and l i t i g a n t s  w e re ,  t h e r e f o r e ,  d i c t a t e d  by th e  e x i ­
g e n c e s  o f  c o l o n i a l  r u l e  i n  W est A f r i c a .  C o u r t s ,  j u r i e s  and la w y e r s  
a r e  s a f e g u a r d s  a g a i n s t  a r b i t r a r y  g o v e rn m en t m e a s u re s ;  b u t  c o l o n i a l  
r u l e  depended  l a r g e l y  on th e  a b s o l u t e  a u t h o r i t y  o f  th e  e x e c u t i v e .  
I n s o f a r  a s  th e  u l t i m a t e  r e s o l u t i o n  o f  m a t t e r s  o f  im p o r ta n c e  was in  
t h e  h an ds  o f  c o l o n i a l  ju d g e s  o r  A f r i c a n  j u r i e s ,  t h i s  a u t h o r i t y  was 
w eakened . J u s t i c e  was to o  i m p o r t a n t  a  f u n c t i o n  o f  c o l o n i a l  r u l e  
i n  West A f r i c a  t o  be a d m i n i s t e r e d  a c c o r d i n g  t o  th e  w i l l  o f  ju d g e s  
and  th e  c o n s c i e n c e s  o f  j u r i e s .
1 -  The B l a c k a l l  com m ittee  r e p o r t e d  i n  19^3 t h a t  b e c a u s e  r e g u l a r  p r a c ­
t i t i o n e r s  h ad  n o t  been  a l lo w e d  t o  a p p e a r  i n  " N a t iv e  C o u r t s " ,  a  r a c e  
o f  " b u s h - l a w y e r s "  had  sp ru n g  up who a p p e a re d  f o r  p a r t i e s  u n d e r  t h e  
p r e t e n s e  o f  b e in g  members o f  th e  l i t i g a n t ' s  f a m i ly .  O f f i c i a l s  
c o m p la in e d  o f  t h e  a c t i v i t i e s  o f  t h e s e  men, who w ere  p o o r l y  e d u c a te d  
and  had  o n ly  a  s l i g h t  know ledge o f  E n g l i s h  la w ,  and  whose " s o l e  
o b j e c t  b e in g  t o  make money, th e y  t o u t  f o r  b u s i n e s s  and  fom ent 
f r i v o l o u s  l i t i g a t i o n " .  R e p o r t  o f  t h e  N a t iv e  T r i b u n a l s  Com mittee 
o f  E n q u iry  o f  1 94 3 t 14 .
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O f f i c i a l  an d  u n o f f i c i a l  a t t i t u d e s  to w a rd s  A f r i c a n s  w ere  an 
i m p o r t a n t  f a c t o r  i n  d e te r m in in g  th e  im p a c t  o f  c o l o n i a l  c o u r t s  on 
t h e  A f r i c a n  p o p u l a t i o n  o f  L ag o s . I t  h a s  a l r e a d y  been  shown t h a t  
b e c a u s e  o f  th e  te n u o u s  n a t u r e  o f  c o l o n i a l  r u l e  i n  West A f r i c a  
o f f i c i a l  s a n c t i o n  was g iv e n  t o  m e a su re s  t h a t  s e v e r e l y  a b r id g e d  th e  
r i g h t s  o f  A f r i c a n s  who a p p e a re d  i n  t h e  c o u r t s .  To w h a t d e g re e  
t h i s  s a n c t i o n  i n d i c a t e s  a  p r e j u d i c e d  a t t i t u d e  a g a i n s t  A f r i c a n s ,  
and  n o t  s im p ly  th e  n a t u r e  o f  th e  demands o f  c o l o n i a l  r u l e ,  i s  b e ­
yond th e  sc o p e  o f  t h i s  a rg u m e n t;  b u t  i t  c a n n o t  be g a i n s a i d  t h a t  an 
e le m e n t  o f  p r e j u d i c e  was p r e s e n t  i n  m e a su re s  t h a t  c l e a r l y  d i s c r i m ­
i n a t e d  i n  f a v o u r  o f  E u ro p e a n s .  T h is  p r e j u d i c e  i s  n o t i c e d  n o t  o n ly  
i n  o f f i c i a l  p o l i c y  b u t  i n  th e  d a i l y  f u n c t i o n i n g  o f  th e  c o u r t s .  
W hether t h i s  p o l i c y  m e re ly  r e i n f o r c e d  t h e  p r e j u d i c e s  o f  th o s e  who 
a d m i n i s t e r e d  j u s t i c e  o r ,  i n  f a c t ,  p ro d u c e d  th e  a tm o sp h e re  i n  w hich  
i t  c o u ld  f l o u r i s h  i s  a  m a t t e r  o f  d e g re e  r a t h e r  th a n  k i n d .  The p r e ­
v a i l i n g  o p in io n  o f  E u ro p ean s  i n  Lagos was p r e j u d i c e d  a g a i n s t  A f r i ­
c a n s ,  and t h i s ,  i n  p a r t ,  d e te rm in e d  th e  e x t e n t  t o  w hich  th e y  were 
b ro u g h t  w i t h i n  th e  p a le  o f  th e  c o l o n i a l  c o u r t  s y s te m .
In  t h e  e a r l y  y e a r s  o f  th e  s e t t l e m e n t ' s  h i s t o r y ,  t h e r e  were 
num erous i n s t a n c e s  o f  A f r i c a n s  b e in g  t r e a t e d  a r b i t r a r i l y  by g o v e rn ­
ment o f f i c i a l s .  On one o c c a s i o n ,  some Lagos c h i e f s  w ere  im p r is o n e d  
by th e  P o l i c e  M a g i s t r a t e ,  Thomas Mayne, f o r  p r o t e s t i n g  a g a i n s t  t h e  
p r o v i s i o n s  o f  a  r e c e n t l y  p a s s e d  o r d i n a n c e .  A n o th e r  t im e ,  G overnor 
Freeman p ro p o s e d  t o  c o n f i s c a t e  th e  p r o p e r t y  o f  a  S i e r r a  L eonean , 
who was a d v o c a t in g  " A f r i c a  f o r  th e  A f r i c a n " ,  w h i le  t e m p o r a r i l y  r e -
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s i d i n g  i n  A b e o k u ta ,  on th e  g ro u n d s  t h a t  he  was an  ,!a b s e n t e e  con­
s p i r a t o r ” • Freem an a rg u e d  t h a t  h i s  a c t i o n s  were t r e a s o n a b l e  and  
c o n f i s c a t i o n  o f  h i s  p r o p e r t y  "would c e r t a i n l y  s e r v e  a s  a w a rn in g  
t o  o t h e r s " ,  b u t  th e  C o l o n ia l  O f f ic e  w ould  n o t  c o n te n a n c e  th e  p r o ­
c e d u re  and  th o u g h t  t h e i r  G o vernor " o u g h t  n o t  t o  r e q u i r e  t o  be t o l d
-l
t h a t  he c a n n o t  c o n f i s c a t e  a  m a n ^  p r o p e r t y  w i th o u t  t r i a l " .  As
w e l l  t h e r e  were c o m p la in t s  t h a t  c o u r t  s e n t e n c e s  w ere  to o  s e v e r e
and  i t s  d e c i s i o n s  h u r r i e d l y  c o n s i d e r e d .  F o r  a l l e g e d l y  s t e a l i n g
f o u r  b a g s  o f  c o w r ie s  and  a  p i e c e  o f  s i l k ,  one S i e r r a  Leonean was
s e n te n c e d  t o  two y e a r s  im p r iso n m e n t  a t  h a r d  l a b o u r .  S ix  m onths
l a t e r ,  h o w e v e r ,  he was r e l e a s e d  a f t e r  one o f  th e  a s s e s s o r s  o f  th e
c o u r t  t h a t  h a d  t r i e d  him  e x p r e s s e d  a  b e l a t e d  b e l i e f  t h a t  th e  e v i -
2dence  a t  h i s  t r i a l  had  b e en  m a l i c i o u s l y  i n s p i r e d .
W hile  m ost o f  t h e s e  e a r l y  c o m p la in t s  were t h e  r e s u l t  o f  th e
g ro w in g  p a i n s  o f  th e  new s e t t l e m e n t  and u n f a m i l i a r  p r o c e d u r e s ,  by
t h e  end o f  t h e  f i r s t  decad e  o f  B r i t i s h  r u l e  more om inous s i g n s  h a d
a p p e a r e d .  In  1 8 7 1 , members o f  t h e  n a t i v e  community a p p e a le d  a g a i n s t
t h e i r  t r e a t m e n t  by P o l i c e  M a g i s t r a t e  G e r a r d .  They p e t i t i o n e d  th e
C o l o n ia l  O f f ic e  c l a im in g  t h a t :
f o r  th e  l a s t  two y e a r s ,  we and  o u r  p e o p le  have  been  
s u b j e c t e d  by h im  t o  th e  g r e a t e s t  and  m ost e x tre m e  ro u gh  
h a n d l i n g .  When any  o f  u s  h av e  o c c a s io n  t o  come b e f o r e  
him a s  P o l i c e  M a g i s t r a t e  o u r  g r i e v a n c e s  o r  o u r  d e fe n c e s
1 -  M em oria l o f  A f r i c a n  c h i e f s  t o  C o lo n e l  Qrd, 27 Dec. 1864-, i n  O r d fs  
R e p o r t ,  o p . c i t . , *+9? Freem an t o  N e w c a s t l e ,  9 A pr. 1 8 6 3 , CO 1V7 /65  
m in u te  by Barrow , 11 May l 8 6 ^f, and  m in u te  by F o r t e s c u e ,  13 May 
l 8 6 *f, on i b i d .
2 -  S i e r r a  Leonean M em oria l t o  C o lo n e l  O rd, 27 D ec. 1864 , i n  Ord*s 
R e p o r t ,  o p .  c i t .
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a r e  h e a r d  w i th  th e  u tm o s t  o f fh a n d e d  m ann er ,  an d  v e r y  
o f t e n  th e  a c c u s e r  and  th e  a c c u s e d  a r e  b o th  s u b j e c t  t o  
d i s g r a c e f u l  re m a rk s  from  him  a d d ed  t o  e i t h e r  a  f i n e  
o r  im p r is o n m e n t ;  v e ry  o f t e n  o u r  E ld e r s  a r e  sp o k e n  t o
by him  i n  open c o u r t  i n  t h e  m ost o f fh a n d e d  and  c o n ­
tem p tu o u s  e x p r e s s i o n  i m a g i n a b l e ;  th u s  s u b j e c t i n g  u s  
t o  annoyance  and i n d i g n i t i e s #  1
A lth o u g h  th e  c h a r g e s  a g a i n s t  G e ra rd  w ere  su m m ari ly  d i s m is s e d
2
i n  London a s  b e in g  to o  g e n e r a l ,  t h e  A d m i n i s t r a t o r  o f  L a g o s ,  John  
G lo v e r ,  c o u ld  a p p r e c i a t e  t h e s e  c o m p l a i n t s .  Over th e  p a s t  few y e a r s  
he  had  n o t i c e d  th e  g row th  o f  a  d o u b le  s t a n d a r d  i n  th e  a p p l i c a t i o n
o f  j u s t i c e ,  one f o r  E u ro p ean s  and  one f o r  A f r i c a n s .  He c o u ld
p o i n t  t o  th e  exam ple  o f  an  E ng lishm an  b e in g  s e n t e n c e d  t o  f o u r  mon­
t h s  i n  p r i s o n  w i th  h a r d  l a b o u r  f o r  a t t e m p t i n g  t o  r a p e  a  se v en  y e a r  
o ld  g i r l ,  w h e rea s  an  A f r i c a n  a c c u s e d  o f  th e  same o f f e n c e  r e c e i v e d  
a  s e n te n c e  o f  t h r e e  y e a r s  i n  p r i s o n  w i th  h a r d  l a b o u r .  M o reo v er ,  
w h i le  he  s e r v e d  h i s  f o u r  month t e r m ,  th e  E n g l i s h m a n 's  l o t  had  been  
made q u i t e  c o m f o r ta b le  by t h e  C o l o n i a l  S u rg e o n ,  who i n t e r v e n e d  on
3
h i s  b e h a l f  and s c r e e n e d  him  from  t h e  r i g o u r s  o f  h i s  s e n t e n c e .
Yet a n o t h e r  i n s t a n c e  o f  t h i s  p a r t i a l i t y  c o u ld  be s e e n  i n  th e  
p r o c e e d in g s  o f  th e  C o u r t  o f  C i v i l  and  C r im in a l  J u s t i c e  u n d e r  C h ie f  
M a g i s t r a t e  B enjam in  Way. On one o c c a s i o n ,  a  E u ropean  C a p ta in  o f  a  
m erc h an t  v e s s e l ,  a c c u s e d  o f  m u rd e r ,  was a l lo w e d  t o  change  h i s  p l e a  
and  e s c a p e  w i th  a  n o m in a l  f i n e  a f t e r  a  j u r y  o f  t e n  A f r i c a n s  and two 
E u ro p ea n s  c o u ld  n o t  a g re e  t o  a  v e r d i c t  -  t h e  E u ro p ean s  h o l d in g  o u t  
f o r  a c q u i t t a l .  Way p e r m i t t e d  t h e  C a p ta in  t o  change h i s  p l e a  from
1 -  P e t i t i o n  o f  31 Aug. 1 8 7 1 , i n  Kennedy t o  K im b e r le y ,  27 Nov. 1 8 7 1 , 
CO 14-7/21.
2 -  K im b er ley  t o  Kennedy, 6 J a n .  1 8 7 2 ,  CO 14-7/21.
3 -  G lo v e r  t o  K e n d a l l ,  16 Nov. 1 8 6 9 , G .P .
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i n n o c e n t  o f  m u rd e r  t o  g u i l t y  o f  a s s a u l t ,  and  th e n  f i n e d  him £ 1 0 .
W hile  G lo v e r  was a t  L a g o s ,  d i s c r i m i n a t i o n  i n  t h e  a d m i n i s t r a t ­
i o n  o f  j u s t i c e  r e m a in e d  u n o f f i c i a l .  G lo v e r  p e r s o n a l l y  d e p lo r e d  i t  
and  denounced  i t  w h en ev er  i t  was b r o u g h t  t o  h i s  a t t e n t i o n .  But 
a f t e r  h i s  d e p a r t u r e  from  Lagos i n  1 8 7 2 , and  e s p e c i a l l y  a f t e r  187^, 
when B r i t a i n  s t r e n g t h e n e d  h e r  commitment on th e  Gold C o a s t ,  d i s c r i m ­
i n a t i o n  b e tw een  E uropean  and  A f r i c a n  became more p ro n o u n c e d  and l e s s  
u n a c c e p t a b l e  t o  th e  c o l o n i a l  a u t h o r i t i e s .  Exam ples o f  th e  w ide d i s ­
p a r i t y  i n  th e  t r e a t m e n t  o f  w h i t e s  and  b l a c k s  f o r  th e  m ost p a r t  w ent 
uncommented upon by t h e  g o v e rn m e n t.  T h u s ,  we f i n d  i n  1 8 7 7 , t h a t  an 
E n g l i s h  s e a - c a p t a i n ,  c o n v i c t e d  o f  m a n s la u g h te r  and s e n t e n c e d  t o  two 
y e a r s  p e n a l  s e r v i t u d e ,  was f r e e l y  p a rd o n e d  on a  t e c h n i c a l i t y  w i t h ­
o u t  even  r e m a in in g  i n  p r i s o n  u n t i l  th e  C o l o n ia l  O f f i c e  c o u ld  re v ie w  
th e  c a s e .  But a t  a b o u t  th e  same t im e ,  an  A f r i c a n  found  g u i l t y  o f  
m a n s la u g h te r ,  an d  recommended t o  m ercy  by th e  j u r y ,  r e c e i v e d  a  s e n ­
t e n c e  o f  t e n  y e a r s  i n  p r i s o n ;  and  a l t h o u g h  e x t e n u a t i n g  c i r c u m s ta n c e s  
b ro u g h t  o u t  i n  t h e  c o u r s e  o f  th e  t r i a l  l e d  b o th  th e  e d i t o r  o f  The 
A f r i c a n  Times an d  th e  C o l o n i a l  O f f i c e  t o  e x p e c t  a  reco m m enda tio n
by t h e  Q ueen’s  A dv oca te  f o r  an e a r l y  r e m i s s io n  o f  h i s  s e n t e n c e ,  a
2y e a r  l a t e r  none had  been  made.
1 -  I b i d . See a l s o ,  The A f r i c a n  T im e s , J a n .  187 0 , G lo v e r  s u s p e n d ­
ed Way a f t e r  t h i s  c a s e ,  b u t  t h e  C o l o n i a l  O f f ic e  r e i n s t a t e d  h im . 
S e e ,  m in u te  by  B arrow , 28 Ju n e  1 8 7 0 , on Kennedy t o  G r a n v i l l e ,  7 
Jun e  1870, CO 1 ^ 7 /1 8 .
2 -  F r e e l i n g  t o  C a rn a rv o n ,  26 O c t. 1877* and  e n c l o s u r e s ,  CO 1^7/33*  
T h is  c a s e ,  R e g in a  v .  S h a n k l in  (4 O c t .  1877) i s  m e n t io n e d  b r i e f l y  
i n  E l i a s ,  The N i g e r i a n  L e g a l  S y s te m , 71* F i t z g e r a l d  t o  H icks  
Beach, 23 Nov. 1o7&, and e n c l o s u r e s ,  CO 1 ^ 7 /3 6 ;  m in u te s  by Hemming 
and  H e r b e r t ,  26 Nov. 1 8 7 8 , on i b i d .
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S i m i l a r l y ,  t h e  t r e a t m e n t  a c c o rd e d  J . P . L .  D a v ie s ,  when th e  
c o u r t  r e f u s e d  an  a d jo u rn m e n t  u n t i l  h i s  c o u n s e l  c o u ld  a r r i v e  t o  d e ­
fe n d  h im , d i f f e r e d  s u b s t a n t i a l l y  when t h e  d e f e n d a n t  was a  E u ro p ea n .
In  a  c i v i l  a c t i o n  b r o u g h t  by th e  g o v e rn m en t a g a i n s t  t h e  f i rm  o f  
M e s s r s .  M i l l e r  B r o t h e r s  and  Company, th e  d e f e n d a n t s  a p p l i e d  f o r  and 
r e c e i v e d  t h r e e  a d jo u rn m e n ts  o f  c o u r t  o v e r  a  f o u r  month p e r i o d ,  a l l e g ­
i n g  t h a t  p e r t i n e n t  e v id e n c e  was en r o u t e  from  E n g la n d .  The e v id e n c e
"j
i n  f a c t ,  n e v e r  a r r i v e d .
Of c o u r s e ,  d i s c r i m i n a t i o n  i n  f a v o u r  o f  E u ro p ean s  o f t e n  m eant 
p r e j u d i c e  a g a i n s t  A f r i c a n s .  To many i n  th e  c o lo n y ,  t h e r e  was l i t t l e  
d o u b t  t h a t  w h i te  ju d g e s  and D i s t r i c t  C om m iss io ners  s i d e d  w i th  E u ro ­
p e a n s  in v o lv e d  i n  c i v i l  c a u s e s  w i th  A f r i c a n s .  The a u t h o r i t i e s  w ere  
o v e r  s e n s i t i v e  a b o u t  t h i s  c h a rg e  and  i n s t i t u t e d  a  l i b e l  s u i t  a g a i n s t  
The Lagos O b se rv e r  when th e  p a p e r ,  i n  a  m i l d l y  worded e d i t o r i a l ,  com­
p l a i n e d  o f  t h i s  a p p a r e n t  p r e j u d i c e .  N e e d le s s  t o  s a y ,  t h e  governm en t
Zwon t h e i r  s u i t .
W ith A f r i c a n s  a c c u s e d  o f  c r i m i n a l  o f f e n c e s ,  th e  c o n se q u e n c e s  
o f  p r e j u d i c e  were a s  e v i d e n t .  Even i n  i d e a l  c o n d i t i o n s ,  j u s t i c e  i s  
d i f f i c u l t  t o  a d m i n i s t e r ;  a l l  to o  o f t e n  e v id e n c e  b e f o r e  t h e  c o u r t  i s  
c i r c u m s t a n t i a l  and  v i r t u a l l y  i m p o s s i b l e  t o  v e r i f y .  I n  su c h  c a s e s ,  
t h e  c o u r t  i s  f o r c e d  t o  r e l y  on th e  a c c u s e d ’s  c h a r a c t e r  and  i t s  own 
a s s e s s m e n t  o f  th e  p r o b a b i l i t y  o f  c r i m i n a l  a c t i o n .  In  W est A f r i c a ,
1 -  T u r to n  t o  M oloney, 3 A p r .  1879* i n  M oloney t o  L e e s ,  3 A pr. 1879*
CO 147/37*
2 -  The Lagos O b s e r v e r , 18 May and 1 Jun e  1882.
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where th e  c o n d i t i o n s  i n  w hich  j u s t i c e  h a d  t o  be a d m i n i s t e r e d  were 
f a r  rem oved from  t h e  i d e a l ,  t h e  p i c t u r e  b e f o r e  th e  m inds o f  you ng , 
i n e x p e r i e n c e d  D i s t r i c t  C om m iss io ners  was t h a t  o f  t h e  s t e r e o t y p e d  
A f r i c a n ,  s h i f t l e s s ,  l a z y ,  p r e v a r i c a t i n g .  In  d e t e r m i n i n g  th e  g u i l t  
o r  in n o c e n c e  o f  a  p r i s o n e r  s t a n d i n g  i n  th e  d o ck , t h e  onus o f  p r o o f  
i n  su ch  c i r c u m s ta n c e s  was more o f t e n  on th e  a c c u s e d  th a n  on th e  
p r o s e c u t i o n .
Obvious i n j u s t i c e s ,  o f  c o u r s e ,  c o u ld  be amended by  a p p e a l  t o  
h i g h e r  c o u r t s  o r  by th e  e x e c u t i v e  e x e r c i s i n g  i t s  r i g h t  t o  p a rd o n  
o r  r e m i t  s e n t e n c e s .  But i n  Lagos th e  p r o b a b i l i t y  o f  a  p r i s o n e r  b e ­
in g  aw are o f  h i s  r i g h t  t o  a p p e a l ,  much l e s s  i n f l u e n t i a l  enough t o  
b r i n g  p r e s s u r e  t o  b e a r  on t h e  e x e c u t i v e ,  c o u ld  n o t  have  b e en  v e ry  
g r e a t .  I t  w as , i n d e e d ,  r a r e  t h a t  a  C h ie f  J u s t i c e  w ould  o p e n ly  d i s ­
a g r e e  w i th  th e  d e c i s i o n  o f  a  c o l l e a g u e  and  recommend th e  e x e c u t i v e  
p a rd o n ;  and  a l th o u g h  C h ie f  J u s t i c e  B a i l e y  once d id  make su c h  a  
recom m enda tio n  when a  c a s e  d e c id e d  a t  th e  Lagos A s s i z e s  had  n o t  
been  p ro v e d  t o  h i s  s a t i s f a c t i o n ,  th e  c a s e  i n  p o i n t  i n v o lv e d  an e d u ­
c a t e d  e m i g r a n t ,  known and  r e s p e c t e d  by th e  com m unity, who knew o f
1
h i s  r i g h t  t o  p e t i t i o n  th e  G o v e rn o r .
T h is  m ust a rg u e  t h a t  i f  a  w e l l -k n o w n , l i t e r a t e  A f r i c a n  o f  good 
s t a n d i n g  c o u ld  be  c o n v ic t e d  by e v id e n c e  t h a t  th e  C h ie f  J u s t i c e  l a t e r  
deemed i n s u f f i c i e n t ,  t h e  number o f  i l l i t e r a t e  A f r i c a n s  o f  c a s u a l  em­
p lo ym en t who were c o n v ic t e d  w i t h o u t  t h e  c h a rg e  b e in g  r e a s o n a b l y
1 -  G r i f f i t h  t o  K im b e r le y ,  26 Nov. 1882 , and  e n c l o s u r e s ,  CO 147/51*
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p ro v e d  m ust have  b e en  l e g i o n .  T h is  can  be s e e n  more d r a m a t i c a l l y  
i n  th e  s t a t i s t i c s  o f  t r i a l  v e r d i c t s  i n  t h e  Lagos c o u r t s  d u r in g  th e  
n in e  y e a r  p e r i o d  1877* 1 8 8 5 , when o v e r  e i g h t y  p e r  c e n t ,  o f  a l l  t r i a l s  
r e s u l t e d  i n  c o n v i c t i o n s ,  a s  th e  c h a r t  be low  show s.
CONVICTIONS AND ACQUITTALS, 1877-1885  *
H eld  by C ases  C o n v ic t io n s  A c q u i t t a l s  %
T r ie d  C o n v ic t io n s
A s s i z e s  800 5 7 8  222 7 2 .2
D.C. C o u r t s  5»16^ ^ ,1 9 ^  970 8 1 .2
T o t a l s  5* 964- ^ ,7 7 2  1*192 8 0 .0
* -  F i g u r e s  from  B lue  Books f o r  1 877 - 1 8 8 5 , CO 151/15*23*
Even i n  I n d i a ,  t h e  f i g u r e s  f o r  c o n v i c t i o n s  n e v e r  r e a c h e d  t h i s  h e i g h t  
and  i n  1 8 9 1 * l e s s  th a n  f i f t y  p e r  c e n t ,  o f  a l l  c r i m i n a l  p r o s e c u t i o n s  
r e s u l t e d  i n  c o n v i c t i o n s .
P r e j u d i c e  a g a i n s t  A f r i c a n s  o f t e n  m a n i f e s t e d  i t s e l f  i n  l e s s  
s t r i k i n g  w ays . I t  i s  th e  n a t u r e  o f  th e  p r e j u d i c e d  p e r s o n  to  b e ­
l i e v e  th o s e  t h i n g s  t h a t  h e lp  s u p p o r t  h i s  p r e j u d i c e ,  i n  s p i t e  o f  t h e  
l u d i c r o u s  form  th e y  som etim es  t a k e .  E x t r a o r d i n a r y  p r o c e d u r e s  can  
th e n  be j u s t i f i e d  i n  te rm s  l i k e ,  " i t  i s  a l l  t o  t h e i r  own good" o r  
" th e y  w o n ' t  r e a l l y  n o t i c e  t h e  d i f f e r e n c e  anyw ay". T h e re  i s  no l a c k  
o f  e x am p les  o f  t h i s  d u r in g  th e  c o l o n i a l  p e r i o d  i n  W est A f r i c a ;  one 
s h o u ld  s e r v e  t o  i l l u s t r a t e  th e  way i n  w h ich  th e s e  s e n t i m e n t s  c r e p t  
i n t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  I n  1 8 8 3 , t h e  G o verno r  o f  th e  
Gold C o a s t  c o lo n y ,  Samuel Rowe, a p p o in t e d  th e  D i s t r i c t  C om m issioner 
o f  L ag o s , Commander Rumsey, a c t i n g  P u is n e  Judge  o f  th e  E a s t e r n  
P ro v in c e  (L ag o s)  f o r  t h e  s p e c i f i c  p u rp o s e  o f  h e a r i n g  some l a n d
1 -  The I m p e r i a l  G a z e t t e e r  o f  I n d i a , O xfo rd  1907, IV, 1 5 8 .
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c l a i m s .  T hese  c a s e s  h ad  been  s c h e d u le d  f o r  h e a r i n g  by ju d g e  Q u a y le -  
J o n e s ,  b u t  he h ad  been  c a l l e d  back  t o  t h e  Gold C o a s t  b e f o r e  t h e i r  
a p p o in t e d  d a t e .  Rowe e x p l a i n e d  t h a t  i t  w ould  hav e  been  j u s t  a s  p r o ­
p e r  f o r  Rumsey a s  D i s t r i c t  C om m issioner t o  h e a r  t h e s e  c l a i m s ;  b u t  
th e  te m p o ra ry  a p p o in tm e n t  was made b e c a u s e  th e  c l a i m a n t s  "w ould  be 
more s a t i s f i e d  i f  t h e y  s t a t e d  t h e i r  c a s e  b e f o r e  th e  Supreme C o u r t .
Mr. Rumsey, t h e r e f o r e ,  i n  a c t i n g  a s  Judg e  p e r fo rm e d  o n ly  i n  a  d i f f ­
e r e n t  p o s i t i o n  th e  same d u t i e s  w hich  I  s h o u ld  have  c a l l e d  on him  t o  
do a s  C om m issioner i f  I  h a d  n o t  a p p o in t e d  him  t o  t h i s  p o s t . "  A f r i ­
can  r e a c t i o n  t o  t h i s  i s  n o t  m e n t io n e d ,  b u t  someone a t  th e  C o l o n ia l  
O f f ic e  c o u ld  n o t  h e lp  b u t  comment on t h e  " c u r i o u s  a r r a n g e m e n ts "  th e  
G overnor th o u g h t  n e c e s s a r y .
The a t t i t u d e s  o f  c o l o n i a l  o f f i c i a l s  to w a rd s  A f r i c a n s  t u r n e d  f o r  
t h e  w orse  i n  t h e  l a s t  d ecad e  o r  so  o f  t h e  n i n e t e e n t h  c e n t u r y .  By 
and  l a r g e ,  t h i s  change  was p rom p ted  by  th e  p r e v a i l i n g  i n t e l l e c t u a l  
c l i m a t e  o f  E u ro p e ,  p a r t i c u l a r l y  a s  r e g a r d s  th e  g ro w th  o f  r a c e  t h e o r ­
i e s  and  t h e  a p p l i c a t i o n  o f  S o c ia l - D a r w in is m  t o  E u ropean  an d  n o n -E u r ­
opean s o c i e t i e s .  R a c i a l  p r e j u d i c e  h ad  now a  f i r m ,  i n t e l l e c t u a l  
f o u n d a t i o n ,  and  more th a n  e v e r  E u ro p ean s  c o n c e iv e d  i t  t h e i r  d u ty  t o  
u p l i f t  t h e i r  l e s s  f o r t u n a t e  b l a c k  fe l lo w -h u m a n s  t o  t h e  h e i g h t s  o f  
E uropean  c i v i l i s a t i o n .
A c c o r d in g ly ,  a t t i t u d e s  to w a rd s  A f r i c a n s  became more p a t e r n a l ­
i s t i c ,  an d  a l l  A f r i c a n s  -  e d u c a te d  o r  n o t  -  w ere  v iew ed  a s  c h i l d l i k e ,
1 -  Rowe t o  D erby , 28 June  1 8 8 3 , CO 9 6 /1 5 0 ;  00 m in u te ,  on i b i d .
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in g e n u o u s  c r e a t u r e s .  W ith t h e  d i s c o v e r y  o f  t h e  p r o p h y l a c t i c  u s e s  
o f  q u i n i n e ,  and  th e  c o n s e q u e n t  g ro w th  o f  a  c o rp s  o f  E u ro p ean  A f r i ­
can  a d m i n i s t r a t o r s ,  A f r i c a n s  found  th e m s e lv e s  b e in g  e a s e d  o u t  o f  
p o s i t i o n s  o f  r e s p o n s i b i l i t y  i n  th e  c o lo n y .  Where f o r m e r l y  some 
d e p a r tm e n ts  o f  gov ernm en t h a d  been  h e a d e d  by A f r i c a n s  s i n c e  t h e  
s t a r t  o f  B r i t i s h  r u l e ,  by t h e  t u r n  o f  t h e  c e n t u r y ,  t h e s e  p o s i t i o n s  
w ere  o c c u p ie d  by E u ro p e a n s .  A E uropean  r e p l a c e d  t h e  A f r i c a n  K eeper 
o f  t h e  Lagos gaol i n  1 8 8 9 * and  t e n  y e a r s  l a t e r  one was c h o se n  t o  r e ­
p l a c e  th e  r e t i r i n g  J .A .  Payne a s  R e g i s t r a r  o f  t h e  Supreme C o u r t .
In  1901, t h e  same h ap p en ed  a s  r e g a r d s  th e  Lagos P o s t  O f f i c e .
A f r i c a n s  were e a s e d  o u t  o f  p o s i t i o n s  i n  th e  c o l o n i a l  g o v e rn m en t 
by  i n d i r e c t  w ays. T h is  was som etim es a c c o m p l is h e d  by  im p o s in g  d i f f i ­
c u l t  c o n d i t i o n s  on t h e i r  c o n t in u e d  s e r v i c e .  I n  th e  1880*s , th e  
s t r i c t  e n fo rc e m e n t  o f  t h e  p r o h i b i t i o n  o f  " h ig h ” g o v e rn m en t o f f i c i a l s  
e n g a g in g  i n  t r a d e  e i t h e r  th e m s e lv e s  o r  th r o u g h  t h e i r  w iv e s  an d  r e l a ­
t i o n s  l e d  t o  some r e s i g n a t i o n s  and d i s c o u r a g e d  o t h e r s  from  o f f e r i n g  
t h e i r  s e r v i c e s .  And i n  1897* G overnor McCallum*s o b j e c t i o n  t o  c o l o ­
n i a l  o f f i c i a l s  h o l d in g  p r o p e r t y  i n  L a g o s ,  d i r e c t l y  r e s u l t e d  i n  th e  
r e s i g n a t i o n  o f  th e  S u rv e y o r  o f  Crown G r a n t s ,  H e r b e r t  M a ca u ley ,  and  
t h e  p re m a tu re  r e t i r e m e n t  o f  t h e  R e g i s t r a r  o f  th e  Supreme C o u r t ,  J .A ,
p
P a y n e .  As f o r  th e  c o u r t s ,  w he reas  A f r i c a n s  had  p r e v i o u s l y  been  
r e g u l a r l y  em ployed a s  D i s t r i c t  C o m m iss io n e rs ,  none w ere  a p p o in t e d
1 -  S e e ,  B lue  Books f o r  1 8 8 9 , 1900, 19 01 , CO 1 5 1 /2 7 ,  3 8 , 3 9 .
2 -  McCallum t o  C h a m b e r la in ,  10 Aug. 18 97 , CO 1 ^ 7 /1 1 6 .  T h is  was t h e  
H e r b e r t  M acau ley , one o f  t h e  e a r l i e s t  "m ak e rs” o f  m odern N i g e r i a .
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t o  c o m m is s io n e r s h ip s  a f t e r  t h e  r e s i g n a t i o n  o f  George Sm ith  i n  1889 ,
The t r e n d  a g a i n s t  t h e  employm ent o f  A f r i c a n s  i n  r e s p o n s i b l e  p o s ­
i t i o n s  was b r i e f l y  c h e c k e d  d u r in g  t h e  g o v e r n o r s h ip  o f  S i r  W il l ia m  
M acg reg o r ,  1899-1903* M acgregor deemed i t  e s s e n t i a l  f o r  A f r i c a n s  
t o  p a r t i c i p a t e  i n  t h e  c o l o n y ’s  govern m en t and  t o  r e n d e r  a d v ic e  
f r e e l y  on m a t t e r s  t h a t  c o n c e rn e d  t h e  A f r i c a n  community a t  L agos. 
A g a in s t  t h e  wave o f  p r e j u d i c e  t h a t  h ad  e n g u l f e d  th e  m inds o f  o f f i c ­
i a l s  i n  London a s  w e l l  a s  on th e  w e s t  c o a s t ,  M acgregor l e n t  s u p p o r t  
t o  a  p r o p o s a l  t h a t  w ould  have  empowered J u s t i c e s  o f  t h e  Peace  t o  s i t  
and  d i s p o s e  o f  c e r t a i n  m in o r  c r i m i n a l  c a s e s  i n  t h e  c o u r t s .  T h is  
a r ra n g e m e n t  w ould  have  a l lo w e d  f o r  t h e  t r a i n i n g  o f  A f r i c a n s  i n  c o u r t
p r o c e d u r e s  and  e v e n t u a l l y  f o r  t h e i r  w id e s p r e a d  u s e  i n  t h e  a d m in i s -
2t r a t i o n  o f  j u s t i c e .  The C o l o n ia l  O f f i c e ,  h o w ev er ,  d i d  n o t  have  Mac- 
g r e g o r ’s  f e r v e n t  d e s i r e  t o  s e e  A f f r i c a n s  p l a y i n g  a  l a r g e r  r o l e  i n  
t h e  c o l o n y ’s  c o u r t s  o r ,  f o r  t h a t  m a t t e r ,  i n  th e  c o l o n y ' s  a f f a i r s .  
O f f i c i a l s  a t  t h e  C o l o n ia l  O f f i c e  w ere  w ary  o f  " t r y i n g  c a s e s  by a  
bench  o f  m a g i s t r a t e s  i n  w hich  c o lo u r e d  Lagos g e n t le m e n  a r e  i n  a  
m a j o r i t y " ,  and  th e  p r o p o s a l ,  t h e r e f o r e ,  d i d  n o t  r e c e i v e  i t s  s a n c t i o n . ^  
L u r in g  an  e a r l i e r  p e r i o d ,  M a c g re g o r ’s  a t t i t u d e s  to w a rd s  A f r i c a n s  
w ould  have  r e c e i v e d  th e  a t t e n t i o n  t h e y  d e s e r v e d .  By t h e  end o f  t h e  
c e n t u r y ,  h o w e v e r ,  h i s  p r o - A f r i c a n  p o l i c i e s  w ere  an  a n a c h ro n is m .
1 -  He was r e p l a c e d  a s  D i s t r i c t  C om m issioner o f  L e c k ie  i n  J a n u a ry  1890  
by George S t a l l a r d ,  an  E n g l i s h  b a r r i s t e r .  S e e ,  B lue Book f o r  1890 ,
co  1 5 1 /2 8 .
2 -  M acgregor t o  C h a m b e r la in ,  23 F e b . 1901* CO 1 ^ 7 /1 5 ^ •
3 -  S e e ,  m in u te s  by Cox, 13 May 1901 and A n t ro b u s ,  *\k May 1901, on 
i b i d .
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S in c e  t h e  s c ra m b le  f o r  A f r i c a n  t e r r i t o r i e s  i n  th e  1 8 8 0 's ,  B r i t a i n ' s
commitment i n  West A f r i c a  h ad  i n c r e a s e d  i n l a n d  from  th e  c o a s t .  In
th e  a r e a  t h a t  was l a t e r  t o  become N i g e r i a ,  t h i s  comm itm ent was a t
f i r s t  d i s c h a r g e d  by t h e  R o y a l A f r i c a n  Company u n d e r  S i r  George
G o ld ie ;  b u t  w i th  t h e  ad vancem en t o f  F re n ch  i n t e r e s t s  i n  Dahomey
and  on t h e  u p p e r  N ig e r  i n  t h e  1 8 9 0 's ,  t h e  s u r r o g a t e  r u l e  o f  c h a r t -
1
e r e d  com pan ies  was no l o n g e r  a d e q u a t e .  The new p r o t e c t o r a t e  o f  
N o r th e rn  N i g e r i a ,  h o w e v er ,  c o m p r is e d  much l a r g e r  b o d ie s  o f  A f r i c a n s  
who w ere more a l i e n  and  l i a b l e  t o  r e v o l t  t h a n  th e  c o a s t a l  p e o p le s ;  
and  b e c a u se  s o u r c e s  o f  r e v e n u e  i n  t h e  n o r t h  w ere  l i m i t e d  by t h e  
a r e a ' s  g e o g ra p h y  and  i t s  p re d o m in a n t  r e l i g i o n ,  E u ropean  p e r s o n n e l  
would be even  more t h i n l y  s p r e a d .  In  su c h  c i r c u m s t a n c e s ,  more r e ­
l i a n c e  th a n  e v e r  was p l a c e d  on r a c e  p r e s t i g e .
The demands o f  c o l o n i a l  r u l e  i n  N o r th e rn  N i g e r i a  h a d  t h e i r  r e ­
p e r c u s s i o n s  on L ag os . The a u t h o r i t i e s '  a t t i t u d e  to w a rd s  th e  A f r i c a n  
community became more r i g i d :  o p p o s i t i o n  t o  g overnm en t m e a su re s  was 
m u zz le d .  In  1903* an  o r d in a n c e  p r o h i b i t e d  th e  p u b l i c a t i o n  o f  new s­
p a p e r s  i n  L ag o s , u n l e s s  a  bond o f  £ 2 5 0  was p o s t e d  w i t h  t h e  C h ie f  
R e g i s t r a r .  O f f i c i a l  r e a s o n s  f o r  t h i s  m easu re  c la im e d  t h a t  i t  w ou ld  
e n s u re  t h a t  a  s u c c e s s f u l  p l a i n t i f f  a g a i n s t  a  n e w sp a p e r  w ould  be a b l e  
t o  c o l l e c t  a t  l e a s t  t h e  am ount o f  t h e  bond i n  dam ages; h o w e v er ,  a s  
t h e r e  h ad  b een  o n ly  t h r e e  l i b e l  a c t i o n s  a g a i n s t  Lagos n e w sp a p e rs  
s i n c e  t h e  f i r s t  one a p p e a re d  i n  1 8 6 3 , t h i s  was a  f r i v o l o u s  ex cu se
1 -  J . E .  F l i n t ,  S i r  George G o ld ie  and  t h e  Making o f  N i g e r i a , London 
1960, 265-66 .
243
f o r  s i l e n c i n g  A f r i c a n  c r i t i c i s m . 1
To w hat e x t e n t  t h e  e x c l u s i o n  o f  A f r i c a n s  from  p o s i t i o n s  o f  
r e s p o n s i b i l i t y  i n  t h e  c o lo n y  and t h e  h a r d e n i n g  o f  o f f i c i a l  a t t i t ­
u d e s  to w a rd s  A f r i c a n s  i n f l u e n c e d  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  i s  
d i f f i c u l t  t o  a s s e s s .  W ith o u t  A f r i c a n s  i n  p o s i t i o n s  o f  r e s p o n s i b i l ­
i t y ,  t h e r e  m ust have  been  even  l e s s  em pathy th a n  b e f o r e  be tw een  th e  
bench  and  A f r i c a n  p r i s o n e r s ;  and th e  t e n d e n c y  t o  d e - p e r s o n a l i s e  
A f r i c a n s  i n  th e  dock m ust h av e  become even  g r e a t e r .  M o reo v er ,  t h e  
p e r s o n a l  p r e j u d i c e s  o f  t h e  bench  w ere  now t a c i t l y  a c c e p t e d  by th e  
a u t h o r i t i e s ,  whose p r im a ry  c o n c e rn  was w i th  t h e  i n c r e a s i n g  demands 
o f  c o l o n i a l  r u l e  i n  th e  r e g i o n .
W hereas f o r m e r ly  th e  h a r s h  and  u n d u ly  s e v e r e  s e n t e n c e s  m ete^ 
o u t  t o  A f r i c a n s  o c c a s io n e d  comment by  e i t h e r  th e  g o v e rn m e n t  o r  t '
i m p e r i a l i s m  had  t u r n e d .  S e n te n c e s  l i k e  l i f e  im p r iso n m e n t  f o r  man­
s l a u g h t e r  end  f o u r t e e n  y e a r s  im p r iso n m e n t  f o r  b u r g l a r y  o r  f o r g e r y  
w ere  a  commonplace and h ad  e a r l i e r  evok ed  re m a rk s  f rom  t h e  C o l o n ia l  
O f f i c e .  The s e n t e n c e  o f  f o u r t e e n  y e a r s  f o r  f o r g e r y  was -  t o  H o l l ­
a n d ^  m ind -  " u n n e c e s s a r i l y  s e v e r e 11, a n d  a l t h o u g h  th e  p r i s o n e r  
s e r v i n g  t h i s  s e n t e n c e  h a d  a  p o o r  p r i s o n  r e c o r d ,  H o l la n d  recommended
he be c o n s i d e r e d  f o r  r e m i s s i o n  i n  two y e a r s  t im e ,  i f  h i s  r e c o r d  i n
p
p r i s o n  im p ro v e d .  But a l t h o u g h  e v id e n c e  a g a i n s t  p r i s o n e r s  re m a in e d
1- O rd in an ce  10 o f  3 O c t.  1903 , C 0 14 8 /3 . The d e b a te  on t h e  m e r i t s  o f  
th e  o r d in a n c e  can  be fo u n d  i n  th e  p a g e s  o f  The Lagos S ta n d a r d  and  
The Lagos Weekly R ecord  f o r  t h e  w eeks b e f o r e  and  a f t e r  i t s  e n a c t ­
m en t. The m o d e ra te  to n e  o f  e d i t o r i a l s  a f t e r  3 O c to b e r  19^3 shows 
i f  n o t  th e  r e a s o n  f o r  t h e  l e g i s l a t i o n  th e n  c e r t a i n l y  t h e  e f f e c t
i t  h a d .
2 -  M inute  by H o l la n d ,  6 J a n .  1888, on M oloney t o  H o l l a n d ,  2 Dec. 1 8 8 7 , 
CO 1 4 7 /6 1 .
C o l o n ia l  O f f i c e ,  no su c h  comment was fo r th c o m in g  a f t e r  t h e  t i d e
Zkk
1d i f f i c u l t  t o  o b t a i n  and some c a s e s  p ro v e d  im p o s s i b l e  t o  d e c i d e ,  \ 
o p p o s i t i o n  t o  h a r s h  s e n t e n c e s  h ad  b e en  s u c c e s s f u l l y  s t i f l e d  by th e  
t u r n  o f  t h e  c e n t u r y  and  comments w ere  n o  l o n g e r  f o r th c o m in g  on sucji 
a c c o u n ts *
W ith  a l l  t h e  o b s t a c l e s  t h a t  c o n f r o n t e d  A f r i c a n s  i n  c o l o n i a l
c o u r t s ,  i t  s h o u ld  n o t  be u n e x p e c te d  t h a t  A f r i c a n s  f o r  t h e  m ost p a r t
d i d  n o t  a v a i l  th e m s e lv e s  o f  t h e i r  s e r v i c e s .  In  18 6 5 , C o lo n e l  Crd
r e p o r t e d  t h a t  t h e  i n h a b i t a n t s  o f  Lagos h a d  s t i l l  t o  !,l e a r n  t o  a -
v a i l  th e m s e lv e s  o f  th e  c h e a p  and  r e a d y  j u s t i c e  w hich  o u r  c o u r t s  
2d i s p e n s e 11. But a s  th e  c h a r t  on t h e  f o l lo w in g  page sh o w s , t h e r e  
i s  no d i s c e r n i b l e  i n c r e a s e  i n  th e  amount o f  b u s i n e s s  c o n d u c te d  by 
th e  c o lo n y * s  c o u r t s  be tw een  1867  and  1 8 9 2 . ^  Even t a k i n g  i n t o  con­
s i d e r a t i o n  a  s l i g h t  d e c r e a s e  i n  t h e  s c a l e  o f  f e e s  c h a r g e d  i n  th e  
c o u r t s ,  t h e  r e s u l t a n t  c o m p a r iso n  o f  p e r i o d s  o f  t h e  c o u r t s *  h i s t o r y  
r e v e a l s  t h a t  no new g ro u p  o f  c l a im a n t s  b egan  t o  make u s e  o f  th e
1 -  W hile v i s i t i n g  t h e  P o l i c e  M a g i s t r a t e  C o u r t ,  t h e  e d i t o r  o f  The 
Lagos W eekly R eco rd  mused o v e r  a  s u i t  i n  w hich  flt h e  e v id e n c e  was 
a s  s t r o n g  and  c o n c l u s i v e  on one s i d e  a s  i t  was on t h e  o t h e r ,  
th o u g h  o f  c o u r s e  v i o l e n t l y  c o n t r a d i c t o r y , . . .  As i t  w as ,  t h e  d i s ­
p e n s e r  o f  j u s t i c e  ( t h e  P o l i c e  M a g i s t r a t e )  was q u i t e  n o n p lu s s e d  •• 
and he w i s e l y  s e n t  t h e  d i s p u t a n t s  away w i th  a  s o r t  o f  non  s u i t  and  
w i t h o u t  any  one o f  them b e in g  t h e  g a i n e r 11. The Lagos W eekly 
R e c o rd , 5 J u l y  1902.
2 -  Ord*s R e p o r t ,  o p .  c i t . ,  2*f-23
3“ The c h a r t  h a s  b een  d i v id e d  i n t o  p e r i o d s  c o r r e s p o n d in g  w i th  t h e  
f u n c t i o n i n g  o f  th e  C o u r t  o f  C i v i l  and  C r im in a l  J u s t i c e  and  f u n c t ­
i o n in g  o f  th e  Supreme C o u r t  w i th  Lagos a s  p a r t  o f  t h e  Gold C o a s t  
c o lo n y  and  in d e p e n d e n t .  The c h a r t  e n d s  a t  1892  b e c a u s e  t h e  e x ­
p a n s io n  o f  t h e  c o u r t ' s  j u r i s d i c t i o n  t o  p a r t s  o f  I j e b u  i n  t h a t  y e a r  
and  l a t e r  makes any f u r t h e r  c o m p a r iso n  i n v a l i d .
FINES AHD FEES IN THE LAGOS COURTS. 1867-1892  1
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TOTAL FINES AND
YEAR FINES ( £ ' s ) FEES ( £ ' s ) FEES ( £ 'b )
1867 330 527 857
1868 426 901 1,327
1869 508 962 1,497
1870 658 1 ,6 9 0 2,348
1871 890 1 ,148 2 ,0 3 8
1872 596 974 1,570
1873 337 1,143 1,480
1874 362 1 ,0 2 6 1 ,3 8 8
1875 327 743 1 ,0 7 0
1876 271 691 962
AVE p . a . £  470 £  970 £ 1,340
1877 1,158
1878 1,621  X
1879 1 ,801
1880 1,241
1881 1,069
1882 1 ,1 0 0
1883 869
1884 1,044  x
1885 1,009  X
AVE. p . a . £ 1 ,2 1 2
1886 822
1887 1 ,0 5 6
1888 820
1889 904
1890 935
1891 530 795 1,325
1892 167 863 1,031
AVE. p . a . £  985
1 -  F i g u r e s  a r e  from  B lue  Books f o r  1 8 6 7 -1 8 9 2 , CO 1 5 1 /5 -3 0  and a r e  
r e p r e s e n t e d  t o  th e  n e a r e s t  £ .  The B lue Books g iv e  f i g u r e s  o n ly  
f o r  t o t a l  f i n e s  and  f e e s  from  18 7 7 -1 8 9 0 .
x -  No f i g u r e s  w ere  g iv e n  f o r  f i n e s  and  f e e s  i n  t h e  Lagos D i s t r i c t  
C om m issioner C o u r t  f o r  t h e s e  y e a r s .  The f i g u r e s  i n  t h i s  c h a r t  
r e p r e s e n t  t h e  f i n e s  and  f e e s  i n  t h e  Lagos D i v i s i o n a l  C o u rt  and 
and  t h e  D i s t r i c t  C om m issioner C o u r t s  a t  B adagry  and  L ec k ie  p l u s  
th e  a v e r a g e  a n n u a l  amount o f  f i n e s  and  f e e s  c o l l e c t e d  i n  t h e  Lag 
os D i s t r i c t  C om m issioner C o u r t  i n  t h e  o t h e r  s i x  y e a r s  o f  t h i s  
p e r i o d ,  18 7 7 -1 8 8 5 .
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c o u r t s  d u r in g  t h i s  p e r i o d .
In  f a c t ,  t h e  c o u r t s  a t  t im e s  w ere  h a r d l y  p r e s s e d  t o  com ple te  
t h e i r  s c h e d u le d  b u s i n e s s .  In  one s i x  month p e r i o d  i n  1 8 7 2 , th e  
C o u r t  o f  C i v i l  and C r im in a l  J u s t i c e  s a t  a  t o t a l  o f  o n ly  f o u r t e e n  
d a y s ,  and  i n  th e  f i r s t  e i g h t  m onths o f  t h e  fo l lo w in g  y e a r  s a t  o n ly  
t h i r t y - o n e  d a y s .  The s e t t l e m e n t ' s  o t h e r  c o u r t s  were s c a r c e l y  b u s ­
i e r :  th e  C o u r t  o f  R e q u e s ts  convened  once a  week and was a b le  t o
d i s p o s e  o f  i t s  b u s i n e s s  i n  a b o u t  t h r e e  h o u r s ,  w h i le  th e  P o l i c e  Mag­
i s t r a t e  C o u r t ' s  d a i l y  work o n ly  o c c u p ie d  be tw een  two and  t h r e e  
h o u r s .  I n d e e d ,  t h e  b u s i n e s s  c o n d u c te d  by  a l l  t h r e e  c o u r t s  was i n ­
s u f f i c i e n t  t o  occupy th e  t im e  o f  t h r e e  C le r k s  o f  C o u r t  and i t  was
2t h o u g h t  p r a c t i c a b l e  to  am algam ate  t h e i r  d u t i e s  i n t o  one o f f i c e .  
A lm ost t w e n t y - f i v e  y e a r s  l a t e r ,  i t  was commonplace f o r  th e  judge  o f
th e  Supreme C o u r t  t o  c o m p le te  h i s  w ork  b e f o r e  11 a .m . and f o r  th e
3
P o l i c e  M a g i s t r a t e  C o u r t  t o  f i n i s h  i t s  w ork even  b e f o r e  t h a t .
1 -  In  th e  C o u r t  o f  C i v i l  and C r im in a l  J u s t i c e ,  f e e s  f o r  summonses 
where th e  c la im  was l e s s  th a n  £25  w ere  5 s w here  th e  c la im  d id  n o t  
e x c e e d  £ 1 0 ,  and  8s . 4 d .  above t h i s  am ount. In  th e  Supreme C o u r t  th e  
c o r r e s p o n d in g  c h a r g e s  w ere 5 s .  and  1 1 s .  F ees  f o r  c la im s  above £25 
were l e s s  i n  t h e  Supreme C o u rt  u n t i l  1888, when th e y  were i n c r e a s e d  
and new c a t e g o r i e s  w ere  ad ded  to  th e  t a b l e  o f  f e e s .  S e e ,  Blue 
Books f o r  th e  T a b le s  o f  F e e s  p a y a b le  i n  th e  c o u r t s .
2 -  Fow ler  to  Pope H en n essey , 12 Nov. 1 8 7 3 1 CO 1 4 7 /2 4 ;  L ees t o  B e rk e ­
l e y ,  16 S e p t .  1 8 7 3 , i n  B e rk e le y  t o  K im b e r le y ,  30 S e p t .  1873i CO
147/ 27 .
3 -  McCallum t o  B ram ston , 13 J u l y  1897, a t t a c h e d  t o  McCallum t o  Cham­
b e r l a i n ,  18 Aug. 1897? CO 1 4 7 /1 1 6 .  The t i t l e  o f  t h e  Lagos D i s t r i c t  
C om m issioner had  been  chang ed  i n  1895  t o  P o l i c e  M a g i s t r a t e ,  i n  o r d ­
e r  t o  e m p h a s ise  th e  d i f f e r e n c e  b e tw een  h i s  p r i m a r i l y  j u d i c i a l  f u n c ­
t i o n  a s  opposed  t o  th e  p o l i t i c a l  a c t i v i t i e s  o f  t h e  c o l o n y 's  o t h e r  
D i s t r i c t  C o m m iss io n e rs .  O rd inance  8 o f  9 Dec, 1895» CO 1 4 8 /2 .
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D e s p i t e  t h e  s lo w n e s s  o f  b u s i n e s s  i n  t h e  c o l o n y ' s  c o u r t s ,  t h e r e  
was no a t t e m p t  t o  b r i n g  t h e  m a j o r i t y  o f  A f r i c a n s  i n  Lagos w i t h i n  
t h e  sc o p e  o f  t h e i r  a c t i v i t i e s .  L e g a l  r e p r e s e n t a t i o n  i n  t h e  c o u r t s  
was d e n ie d  i n  c a s e s  i n v o l v i n g  i l l i t e r a t e  p a r t i e s ,  and  a l t h o u g h  f e e s  
p a y a b le  i n  t h e  Supreme C o u r t  w ere r e d u c e d  a f t e r  1 8 7 6 , f o r  c la im s  
above £ 2 5 » t h e r e  was a t  t h e  same t im e  a  s l i g h t  i n c r e a s e  i n  f e e s  f o r  
m in o r  c l a i m s .  M o reov er ,  m inor l e g a l  d i s p u t e s ,  t h e  m a j o r i t y  o f  
w hich  w ould  have i n v o lv e d  A f r i c a n s ,  w ere  f u r t h e r  d i s c o u r a g e d  from 
a p p e a r in g  i n  th e  c o u r t s  by ju d g e s  th e m s e lv e s .  In  1 8 7 5 , C h ie f  M agis­
t r a t e  Jo h n  M a r s h a l l  s e t  a s i d e  two days o f  each  week i n  w hich  t o  h e a r
1
d i s p u t e s  i n  h i s  c h am b ers ,  t h e r e b y  e n c o u r a g in g  i n f o r m a l  a r b i t r a t i o n
o u t s i d e  o f  c o u r t  i n  s m a l l ,  u n im p o r ta n t  m a t t e r s .  And C h ie f  J u s t i c e
Smalman Sm ith  was a lw ay s  q u ic k  t o  i n v e s t i g a t e  any su d d e n  i n c r e a s e
i n  th e  number o f  a c t i o n s  b e in g  b ro u g h t  b e f o r e  th e  c o u r t s  and  p u t  a
s t o p  t o  i t .  I t  was c la im e d  t h a t  Sm ith  was a b l e  t o  m a i n t a i n  c o n t r o l
o v e r  s p u r i o u s  l i t i g a t i o n  i n  t h i s  way w i t h o u t  i m p a i r i n g  th e  l e g i t i -
2m ate p l a i n t i f f ' s  a c c e s s  t o  t h e  c o u r t s ,  b u t  th e  s u s p i c i o n  r e m a in s  
t h a t  some w heat was l o s t  w i th  t h e  c h a f f .
C o l o n i a l  c o u r t s  w ere m a in ly  f o r  th e  u s e  o f  c o m m e rc ia l  i n t e r e s t s  
on th e  i s l a n d .  W ith an in a d e q u a te  num ber o f  t r a i n e d  l e g a l  o f f i c e r s  
i n  th e  c o lo n y ,  i t  was n o t  i n  th e  i n t e r e s t s  o f  t h e  c o lo n y  t o  u rg e  th e  
f a c i l i t i e s  o f  c o l o n i a l  c o u r t s  on t h e  A f r i c a n  p o p u l a t i o n .  T here  was 
no  l a c k  o f  c o u r t  a c t i o n s  i n v o l v i n g  E u ropean  o r  A f r i c a n  m e r c a n t i l e
1 -  S t r a h a n  t o  C a rn a rv o n ,  16 Mar. 1 8 7 6 , and  e n c l o s u r e s ,  CO 1 4 7 /3 2 .
2 -  The Lagos Weekly R e c o rd , 17 Dec. 1 8 9 8 .
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e s t a b l i s h m e n t s .  At L ag o s ,  w here  t r a d e  depended  on c r e d i t  be tw een  
m e rc h a n t  and  m idd lem an , a  d e c l i n e  i n  c o m m erc ia l  c o n d i t i o n s  l e f t  
c r e d i t o r s  w i th  r e c o u r s e  o n ly  t o  th e  c o u r t s .  In  1880 -  a  n o t  e s ­
p e c i a l l y  p o o r  y e a r  f o r  t r a d e  -  th e  f i r m  o f  W alsh B r o t h e r s  w ere  i n ­
v o lv e d  i n  tw e n ty  l i t i g a t i o n s ,  a l l  b u t  once  a p p e a r in g  a s  p l a i n t i f f s .  
I n  t h a t  same y e a r ,  even  su c h  s m a l l  h o u s e s  a s  E .E .  P i t t a l u g a  and 
J . S .  L e igh  fo und  th e m s e lv e s  i n  c o u r t  on e i g h t  o c c a s io n s  e a c h ;  and 
o v e r  th e  tw o - y e a r  p e r i o d  1880-81 E s c h e r i c h  and  Company a p p e a re d  
tw e n ty -o n e  t im e s  i n  t h e  c o u r t s  a s  p l a i n t i f f s .  C o n s id e r in g  t h a t  
i n  t h e  p r e v i o u s  e i g h t  y e a r  p e r i o d ,  1 8 6 7 -1 8 7 4 , an a v e r a g e  o f  j u s t  
o v e r  s i x t y  c i v i l  c a u s e s  a p p e a re d  a n n u a l l y  i n  th e  C o u r t  o f  C i v i l  and
C r im in a l  J u s t i c e ,  t h e  overw helm ing  p r o p o r t i o n  o f  c i v i l  a c t i o n s  com-
2m g  b e f o r e  th e  c o u r t s  m ust have in v o lv e d  Lagos c o m m erc ia l  h o u s e s .
A f r i c a n s ,  o f  c o u r s e ,  s t i l l  h a d  t h e i r  own c u s to m a ry  t r i b u n a l s  
i n  w hich  m ost o f  t h e i r  d i s p u t e s  w ere  a i r e d  and  s e t t l e d .  B a le s  and  
w a r d - c h i e f s  c o n t in u e d  t o  e x e r c i s e  t h e i r  j u d i c i a l  p r e r o g a t i v e  i n  
c a s e s  w hich  f e l l  w i t h i n  t h e i r  j u r i s d i c t i o n .  T here  was no  a t t e m p t  
by th e  c o l o n i a l  a u t h o r i t i e s  t o  i n t e r f e r e  i n  t h e s e  p u r e l y  A f r i c a n  
m a t t e r s ,  and  a l t h o u g h  ,fn a t i v e  c o u r t s "  w ere  n o t  f o r m a l ly  r e c o g n i s e d  
i n  Lagos u n t i l  1937i c a s e s  w ere  s e t t l e d  by  n a t i v e  a u t h o r i t i e s  w i t h ­
o u t  i n t e r r u p t i o n  th ro u g h o u t  th e  c o l o n i a l  p e r i o d .  In  more im p o r t a n t  
A f r i c a n  m a t t e r s ,  h o w ev er ,  t h e  c u s to m a ry  j u d i c i a l  r i g h t s  o f  n a t i v e
1 -  S c h e d u le  o f  L i t i g a t i o n s ,  i n  Rowe t o  K im b e r le y ,  13 A pr. 1882, CO
1 4 7 /4 9 .
2 -  A t o t a l  o f  505 c i v i l  c a u s e s  w ere  t r i e d  d u r in g  t h a t  8 y e a r  p e r i o d .  
S e e ,  sp e e c h  by C.H.H. M oseley  o f  21 J a n u a r y  1904, i n  The L agos 
S t a n d a r d ,  27 J a n .  1904.
2k  9
a u t h o r i t i e s  w ere  s e v e r e l y  c i r c u m s c r i b e d .  By th e  s e c o n d  a r t i c l e  o f  
t h e  t r e a t y  o f  c e s s i o n ,  Oba Dosunmu was o n ly  Tlp e r m i t t e d  t o  d e c id e  
d i s p u t e s  b e tw ee n  n a t i v e s  o f  Lagos w i th  t h e i r  c o n s e n t ” , and t h i s  
”s u b j e c t  t o  a p p e a l  t o  B r i t i s h  l a w s ” . I t  seems u n l i k e l y  t h a t  Dos­
unmu f u l l y  u n d e r s t o o d  how l i m i t e d  h i s  j u d i c i a l  pow ers  w ould  become 
u n d e r  t h i s  a r t i c l e ,  f o r  l e s s  th a n  two m onths a f t e r  t h e  c e s s i o n ,  Dos­
unmu and  some o f  h i s  c h i e f s  o b j e c t e d  t o  th e  j u r i s d i c t i o n  o f  th e  new­
l y  e s t a b l i s h e d  D ebt C o u r t .  The c o u r t  h a d  b ro u g h t  d e c i s i o n s  a g a i n s t  
some o f  h i s  s u b j e c t s  and  f o r c e d  them t o  pay  t h e i r  d e b t s  i n  a c c o r d ­
an ce  w i th  E n g l i s h  l a w .  He had  n o t  f o r m e r l y  o b j e c t e d  t o  th e  i m p r i s ­
onment o f  a num ber o f  S i e r r a  Leonean e m ig r a n t s  f o r  d e b t ,  b u t  i t  was
f e a r e d  ” t h a t  he w i l l  t a k e  th e  f i r s t  o p p o r t u n i t y  t o  r e s i s t  t h e  a c t -
2i o n  o f  o u r  law  on h i s  a d h e r e n t s ” .
The a c t i n g  G o v e rn o r  a t  th e  t im e ,  W il l ia m  M cCoskry, c la im e d  
t h a t  a t  t h e  s i g n i n g  o f  th e  c e s s i o n  t r e a t y  he  had  ”p ro m is e d  t h a t  fehould 
h i s  ( t h e  Oba’s )  own p e o p le  . . .  a g r e e  t o  go by h i s  d e c i s i o n  he m ig h t  
s e t t l e  d i s p u t e s ;  a s  how ever i t  i s  o n ly  one g e n e r a l l y  who w i l l  a g r e e ,  
t h e  o t h e r  a p p l i e s  h e r e ,  a n d  I  summon t h e  f i r s t  t o  a p p e a r . ”^  McCos­
k r y  fs  a c c o u n t  o f  w h a t  was p ro m is e d  a t  t h e  s i g n i n g  o f  t h e  t r e a t y  m ust 
be s u s p e c t ;  so  m ust h i s  l a t e r  c o n t e n t i o n  t h a t  i t  was g e n e r a l l y  o n ly  
one o f  th e  O b a 's  s u b j e c t s  who would a g r e e  t o  a b id e  by h i s  d e c i s i o n .
I t  a p p e a r s  v e r y  u n l i k e l y  t h a t  a f t e r  l e s s  th a n  two m on ths  o f  B r i t i s h
1 -  A r t i c l e  I I  o f  t h e  T r e a t y  o f  6 A ugust 1861 . T h is  t r e a t y  can  be  
fou nd  i n  B u rn s ,  H i s t o r y  o f  N i g e r i a , A ppendix  D.
2 -  McCoskry t o  R u s s e l l ,  3 O c t .  1861 , FO 8 4 /1 1 M .
3 -  I b i d .
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r u l e  t h e  in d ig e n o u s  p o p u l a t i o n  w ould  have p r e f e r r e d  t o  b r i n g  t h e i r  
c la im s  t o  new ly  e s t a b l i s h e d  c o l o n i a l  c o u r t s  i n s t e a d  o f  t h e i r  own 
c u s to m a ry  c o u r t s .  T h e r e f o r e ,  Dosunmufs  o b j e c t i o n  m ust have  been  t o  
th e  c o u r t ' s  j u r i s d i c t i o n  i n  a  c a s e  t h a t  in v o lv e d  one o f  h i s  s u b j e c t s  
and a  n o n - n a t i v e  o f  L a g o s .  M o reo v er ,  t h e  f a c t  t h a t  t h i s  o b j e c t i o n  
was r a i s e d  l e s s  th a n  two m onths a f t e r  t h e  t r e a t y  was s ig n e d  s u r e l y  
i n d i c a t e s  e i t h e r  t h a t  Dosunmu d id  n o t  f u l l y  u n d e r s t a n d  th e  i m p l i c ­
a t i o n s  o f  th e  se c o n d  a r t i c l e ,  o r  t h a t  McCoskry m i s r e p r e s e n t e d  i t  t o  
h im . In  f a c t ,  i t  i s  n o t  u n l i k e l y  t h a t  McCoskry a s s u r e d  th e  Oba 
t h a t  he  c o u ld  d e c id e  a l l  d i s p u t e s  i n v o l v i n g  h i s  s u b j e c t s  and n o t  
s im p ly  t h o s e  t h a t  o c c u r r e d  be tw een  them .
At a n y  r a t e ,  th e  i n d ig e n o u s  comm unity d i d  r e s i s t  t h e  im p le m e n t­
a t i o n  o f  c o l o n i a l  law s  and c o u r t  d e c i s i o n s .  McCoskry found  i t  im­
p o s s i b l e  t o  g e t  t h e  Oba o r  h i s  c h i e f s  t o  comply w i th  any  o f  h i s  m eas­
u r e s  o r  t h e  d i c t a t e s  o f  t h e  c o u r t s ,  and  i t  was n e c e s s a r y  t o  c a l l  i n  
Commodore Edmonstone o f  t h e  B ig h ts  d i v i s i o n  t o  have  an i n t e r v i e w  
w i th  Dosunmiu - E dm onstone, who a lo n g  w i t h  McCoskry n e g o t i a t e d  t h e  
t r e a t y  o f  c e s s i o n ,  e x p l a in e d  th e  o b j e c t s  o f  G re a t  B r i t a i n  " i n  w is h ­
i n g  t o  p u t  Lagos u n d e r  B r i t i s h  j u r i s d i c t i o n " ,  and  " u rg e d  him to  
a s s i s t  i n  e x e c u t i n g  th e  la w s  a s  th e y  w ould  h e n c e f o r t h  be a d m in is ­
t e r e d " .  Edmonstone seem s t o  have  u r g e d  w e l l ,  f o r  a f t e r  t h e  i n t e r ­
v iew  Dosunmu was more c o - o p e r a t i v e  and  on s e v e r a l  o c c a s io n s  "u se d  
h i s  i n f l u e n c e  t o  c a u se  t h e  n a t i v e s  t o  s u b m i t  t o "  B r i t i s h  j u r i s d i c t i o n .
1 -  McCoskry t o  R u s s e l l ,  5 Nov. 1861 , FO 8 k / ' \ ' \ k ' \ •
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Dosunm u's c o - o p e r a t i o n  w i th  t h e  a u t h o r i t i e s  p ro v e d  t o  be s p o r ­
a d i c  a n d  i n t e r f e r e n c e  w i th  t h e  r u l i n g s  o f  th e  c o u r t s  and  o b s t r u c t ­
i o n  o f  j u s t i c e  i n  g e n e r a l  c o n t i n u e d .  C o n s ta b le s  w ere  a s s a u l t e d  
w h i le  p e r fo r m in g  t h e i r  d u t i e s ,  and  i t  was i m p o s s ib l e  t o  a p p re h e n d  
an  i m p o r t a n t  c h i e f  o r  headman w i t h o u t  t h e  u se  o f  t r o o p s .  Dosunmu 
h a d  g iv e n  h i s  word t h a t  none o f  h i s  p e o p le  w ould  be exem pt from  
a t t e n d i n g  c i t a t i o n s  t o  t h e  c o u r t s  and  t h a t  no v i o l e n c e  w ould  be done 
t o  o f f i c e r s  on d u ty ;  b u t  he  had  no d e s i r e  t o  a i d  c o l o n i a l  o f f i c i a l s  
i n  t h e s e  dem ands. On one o c c a s i o n ,  a f t e r  a  "W hite -C ap ped"  c h i e f  
h a d  f lo g g e d  two c o n s t a b l e s ,  t r o o p s  w ere  s e n t  i n t o  t h e  n a t i v e  s e c t i o n  
t o  a r r e s t  h im . When he c o u ld  n o t  be fo u n d ,  G overnor Freem an p l a c e d
a  f i n e  o f  f i v e  days  p e n s io n  on th e  Oba f o r  e v e r y  day  t h e  c h i e f  r e -
2m ained  a t  l a r g e .  Soon a f t e r w a r d s  he gave  h i m s e l f  u p .
The j u d i c i a l  p r e r o g a t i v e  was n o t  o n ly  an  i n t e g r a l  p a r t  o f  th e  
O b a 's  power b u t  a  m a jo r  s o u r c e  o f  r e v e n u e  f o r  him  a n d  h i s  c o u n c i l  
a s  w e l l ;  a s  s u c h ,  i t  was o n ly  r e l u c t a n t l y  s u r r e n d e r e d .  But t h i s  
e a r l y  c o n f r o n t a t i o n  be tw een  th e  n a t i v e  and  c o l o n i a l  a u t h o r i t i e s  was 
p r i m a r i l y  p o l i t i c a l  i n  n a t u r e .  Once t h e  u n c e r t a i n t i e s  o f  th e  f i r s t  
few y e a r s  o f  B r i t i s h  r u l e  h a d  e n d e d ,  a n d  B r i t i s h  j u r i s d i c t i o n  had  
been  e s t a b l i s h e d ,  t h e r e  w ere  no f u r t h e r  c o n f l i c t s .  The c o l o n i a l  
a u t h o r i t i e s  w i l l i n g l y  a c c e p t e d  th e  j u d i c i a l  r o l e s  o f  A f r i c a n  c h i e f s  
i n  Lagos and  even  e n c o u ra g e d  th o s e  i n  t h e  d i s t r i c t s .  I t  was r e l a t ­
i v e l y  i n e x p e n s i v e  t o  a l l o w  A f r i c a n  c h i e f s  t o  r e t a i n  c o n t r o l  o v e r
1 -  McCoskry t o  R u s s e l l ,  6 J a n .  1862, i n  FO to  CO, 13 F e b . 1862, 
CO 1 ^ 7 /2 .
2 -  J .A .  Lamb to  th e  A f r i c a  S e c r e t a r y ,  8 Aug. 1862 , CA 2/M5.
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t h e i r  p e o p le  (a  y e a r l y  s t i p e n d  o f  £ 2 5 -£ 5 0  s u f f i c e d  i n  m ost c a s e s )  
and  c o n v e n ie n t  w here  t h e r e  was no n e e d  t o  p r o v id e  c o l o n i a l  c o u r t s  
f o r  E u ropean  c o m m erc ia l  i n t e r e s t s .
By t h e  end o f  t h e  1 8 7 0 's ,  A f r i c a n  t r i b u n a l s  o u t s i d e  o f  th e  
i s l a n d  o f  Lagos w ere  r e c o g n i s e d  by  t h e  c o l o n i a l  g o v e rn m e n t.  T h e i r  
pow ers  w ere  r e g u l a t e d  and  a  p ro c e d u re  f o r  a p p e a l s  t o  c o l o n i a l  c o u r t s  
from  t h e i r  d e c i s i o n s  was p r o v i d e d .  At t h e  t im e ,  i t  was n o t  c e r t a i n  
t h a t  f o r m a l  r e c o g n i t i o n  c o u ld  be g r a n t e d  t o  " n a t i v e  c o u r t s "  i n  th e  
c o lo n y ,  a s  t h e  Supreme C o u rt  O rd in an ce  o f  1876  had  i n v e s t e d  th e  Sup­
reme C o u r t  w i th  a l l  o f  t h e  Crown*s j u r i s d i c t i o n ;  h o w e v e r ,  by h a v in g
a p p e a l s  l i e  t o  t h e  Supreme C o u r t ,  t h i s  l e g a l  d i f f i c u l t y  was c i r c u m -  
2v e n te d .
A lth o u g h  th e  j u d i c i a l  p r e r o g a t i v e  i n  p u r e l y  A f r i c a n  m a t t e r s  
re m a in e d  w i th  t h e  i n d ig e n o u s  a u t h o r i t i e s  o f  L agos , B r i t i s h  r u l e  had  
b ro u g h t  a b o u t  new c o n d i t i o n s  on th e  i s l a n d .  By t h e  1880*s , th e  Oba 
and  h i s  c o u n c i l  w ere  no  lo n g e r  a  p o t e n t  f o r c e  i n  t h e  a f f a i r s  o f  t h e  
i s l a n d .  T h ro u g h o u t  h i s  l i f e t i m e ,  Dosunmu was a b l e  t o  r e t a i n  much o f  
t h e  c h a r i s m a  t h a t  s u r r o u n d s  a  r o y a l  p e r s o n a g e ;  b u t  h i s  d e a th  i n  1885  
saw t h e  c o m p le te  e c l i p s e  o f  t r a d i t i o n a l  a u t h o r i t y  i n  L ag o s .  The 
once p o w e r fu l  ’W hite-C apped  and War c h i e f s  o f  Lagos w ere  humble j o u r ­
neymen: t h e  E l e t u  Odibo and  Qnimole w ere  f i s h e rm e n  and f a r m e r s ;  th e
1 -  The Gold C o a s t  N a t iv e  J u r i s d i c t i o n  O rd in an c e  n o . 8 o f  2 k  June  1 8 7 8 , 
CO 9 7 / 2 .  L ag o s , i t  w i l l  be rem em bered , was p a r t  o f  th e  Gold C o a s t  
c o lo n y  from  187^ - 1 8 8 6 .
2 -  I t  was o n ly  i n  1887  t h a t  t h e  Supreme C o u r t  r u l e d  t h a t  n a t i v e  
c o u r t s  h a d  n o t  b e e n  p r o h i b i t e d  by th e  Supreme C o u r t  O rd in an ce  o f  
1 8 7 6 . S e e ,  Nwabueze, The M ach ine ry  o f  J u s t i c e  i n  N i g e r i a , ^ 6-*f8 .
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Olumagbon, th e  E l e t u  I j e b u  and  A s h e s i  w ere  o r d i n a r y  f i s h e r m e n ;  th e
Ashagbon and  th e  Saba w ere  r e t i r e d  t r a d e r s ;  P r in c e  Tadeyo was a l s o
a  f i s h e r m a n ;  and  P r i n c e  Ogunbambi was a  c lo c k  and  u m b r e l l a  r e p a i r -  
1man.
The O bash ip  a s  w e l l  s u f f e r e d .  Dosunm u's s u c c e s s o r ,  Oyekan, 
was c h o sen  by  t h e  governm en t a s  Dosunmu had  been  c h o se n  by C am pbell 
o v e r  t h i r t y  y e a r s  b e f o r e ;  b u t  O yek an 's  " p e n s i o n 11 was n o t  th e  same 
a s  h i s  p r e d e c e s s o r ' s  and  was h a r d l y  s u f f i c i e n t  t o  m a i n t a i n  th e  sem­
b la n c e  o f  r o y a l  d i g n i t y ,  much l e s s  th e  e n to u r a g e ,  e x p e c te d  o f  an 
Oba. F u r th e r m o r e ,  i t  was d e c id e d  t h a t  on O y ek an 's  d e a t h  t h e  g o v e rn ­
ment w ould  n o t  i n t e r f e r e  i n  th e  s e l e c t i o n  o f  an  Oba -  t h e  i m p l i c a t i o n  
b e in g  t h a t  t h e  c o l o n i a l  a u t h o r i t i e s  no l o n g e r  r e c o g n i s e d  t h e  r o y a l t y
o f  th e  House o f  Dosunmu a n d ,  i n d e e d ,  r e g a r d e d  i t  a s  any o t h e r  f a m i ly  
2on th e  i s l a n d .
B ecause  o f  th e  d e c l i n e  i n  th e  i n f l u e n c e  o f  th e  Oba and  h i s  
c o u n c i l ,  an d  p e r h a p s  i n  e m u la t io n  o f  t h e  B r i t i s h ,  j u d i c i a l  a u t h o r i t y  
came i n c r e a s i n g l y  t o  be e x e r c i s e d  by i n d i v i d u a l ,  h i g h - r a n k i n g  mem­
b e r s  o f  th e  n a t i v e  com m unity . Most p ro m in e n t  o f  t h e s e  men was A ja s h a ,  
t h e  Apena o f  L ag o s ,  who a s  a  member o f  t h e  O b a 's  c o u n c i l  h ad  fo r m e r ­
l y  p e r fo rm e d  th e  f u n c t i o n s  o f  jud ge  and  p r o s e c u t o r  when t h e  c o u n c i l
3h a d  s a t  i n  i t s  j u d i c i a l  c a p a c i t y . '  In  t h e  y e a r s  a f t e r  t h e  c e s s i o n ,
1 -  S e e ,  C ovenan t be tw een  c h i e f s  o f  Lagos and  D en to n , i n  D enton t o  
K n u t s f o r d ,  28 May 1 8 9 1 , CO 1 * 7 /8 0 .
2 -  The House o f  Dosunmu was r e s u s c i t a t e d  i n  th e  t w e n t i e t h  c e n t u r y  and  
became a  p o t e n t  f o r c e  i n  th e  p o l i t i c s  o f  in d e p e n d e n c e .  S e e ,  H er­
b e r t  M acau lay ,  J u s t i t i a  F i a t , London 1 921 , and  J . S .  Colem an,
N i g e r i a ;  B ackground  t o  N a t io n a l i s m , B e rk e le y  and  Los A n g e le s  1958.
5* The Apena was a l s o  th e  s e c o n d  o f  th e  two c h i e f  t i t l e - h o l d e r s  o f  
t h e  Ogboni S o c i e t y .  S e e ,  R .C . Abraham, D i c t i o n a r y  o f  Modern Y o ru b a , 
London 195&, 59*
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A ja s h a  i n  company w i th  o t h e r  fo rm er  n a t i v e  a u t h o r i t i e s  c a l l e d  upon 
th e  in d ig e n o u s  p o p u l a t i o n  n o t  t o  a v a i l  th e m s e lv e s  o f  e i t h e r  t h e  
a u t h o r i t y  o f  t h e  c o l o n i a l  g overnm en t o r  t h e i r  f a c i l i t i e s ,  b u t  t o  
k e e p  d i s p u t e s  w i t h i n  th e  n a t i v e  p r e r o g a t i v e .  As a  r e s u l t ,  i t  was 
t o  h i s  c o u r t  t h a t  m ost o f  t h e  A f r i c a n s  o f  Lagos came t o  s e t t l e  t h e i r  
d i f f e r e n c e s ,  and by  v i r t u e  o f  h i s  j u d i c i a l  pow ers and  th e  f i n e s  and 
f e e s  w hich  h i s  c o u r t  l e v i e d ,  t h e  Apena by 1880 had  become one o f  t h e  
m ost p o w e r fu l  A f r i c a n s  on t h e  i s l a n d .
T here  w ere  a l s o  o t h e r  A f r i c a n s  i n  Lagos by th e  l 8 8 0 ' s  -  A f r i c ­
a n s  who w ere  n e i t h e r  s u b j e c t s  o f  t h e  Oba n o r  am enab le  t o  w e s t e r n i s ­
a t i o n  l i k e  th e  e m ig ra n t  S i e r r a  Leonean and  B r a z i l i a n  c o m m u n i t ie s .
The p o p u l a t i o n  o f  Lagos and i t s  v i c i n i t y  had  i n c r e a s e d  by a lm o s t
h a l f  i n  t h e  decad e  a f t e r  1 8 7 1 , r i s i n g  from  3 6 ,0 0 0  i n  t h a t  y e a r  t o
2
o v e r  5 3 1000 i n  1881 . V a r io u s  g ro u p s  from  th e  i n t e r i o r ,  d i s s a t i s ­
f i e d  w i th  t h e i r  l o t  i n  more c o n s e r v a t i v e  A f r i c a n  s o c i e t i e s  o r  s e e k ­
i n g  t h e i r  freedom  u n d e r  t h e  a u s p i c e s  o f  t h e  B r i t i s h  f l a g ,  w ere  
a t t r a c t e d  t o  Lagos by t h e  co m m erc ia l  a c t i v i t y  o f  th e  p o r t .  Some 
fo u n d  l e s s  th a n  w hat th e y  e x p e c te d  and  r e t u r n e d  t o  t h e  i n t e r i o r ;  
b u t  th o s e  who re m a in e d  became a  s e p a r a t e  s e c t i o n  o f  t h e  Lagos comm­
u n i t y ,  whose i n t e r e s t s  w ere  a lm o s t  e n t i r e l y  d e v o te d  t o  com m erce .^
As an  a l i e n  g r o u p ,  t h e y  a l s o  r e m a in e d  l a r g e l y  o u t s i d e  t h e  p u r -
1 -  The A f r i c a n  T im es , 1 J a n .  1876  and  2 A pr. 1877 ( l e t t e r ) ;  Bowe t o  
D erby , 3 °  June  1 8 8 3 , CO 9 6 /1 5 0 ;  Young t o  D erby , * O c t .  1884, and  
e n c l o s u r e s ,  CO 9 6 /1 6 0 .
2 -  Newbury, The W este rn  S la v e  C o a s t , 80 .
3 -  Betw een 1866 and 18&1, th e  number o f  p e o p le  em ployed i n  commerce 
more th a n  d o u b le d .  S e e ,  i b i d . , 8 0 -8 1 .
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v iew  o f  t h e  A f r i c a n  a u t h o r i t i e s  and w ere n o t  i n c l i n e d  t o  f r e q u e n t  
c o l o n i a l  c o u r t s .  F o r  th e  s e t t l e m e n t  o f  t h e i r  d i s p u t e s ,  t h e y  t u r n ­
ed  to  w h a te v e r  m eans o f  r e d r e s s  w ere  a v a i l a b l e  t o  them . At f i r s t ,  
t h e y  b r o u g h t  t h e i r  c l a im s  and  c o m p la in t s  b e f o r e  th e  A pena, whose 
c o u r t ,  th o u g h  e x p e n s i v e ,  p r e s e n t e d  t h e  fa c a d e  o f  a u t h o r i t y  s o u g h t  
by  th e s e  r e c e n t  im m ig r a n t s .  A f t e r  a  few y e a r s  i n  L a g o s ,  h o w ev er ,  
t h e r e  em erged  from  t h i s  g ro u p  s u c c e s s f u l  m e r c h a n t s ,  n o t a b l y  D.C. 
Taiwo, who r e f u s e d  t o  p a t r o n i s e  th e  A p e n a 's  c o u r t ,  and who i n  t u r n  
e s t a b l i s h e d  t h e i r  own i n f o r m a l  c o u r t s  t o  s e t t l e  d i s p u t e s  i n v o l v i n g  
t h e i r  " f o l l o w e r s " .
At t h e  same t im e ,  l e s s  s c r u p u l o u s  p e o p le  to o k  a d v a n ta g e  o f  th e  
ig n o r a n c e  o f  th e  im m ig ra n ts  by r e p r e s e n t i n g  th e m s e lv e s  a s  go v ern m en t 
o f f i c i a l s  w i th  e x t r a o r d i n a r y  p o w e rs .  One S i e r r a  L eonean , N .T .B . 
S h e p h e rd ,  e s t a b l i s h e d  a  c o u r t  i n  h i s  h o u se  a t  I t o l o  O f f i n ,  a t  th e  
n o r t h w e s t e r n  c o r n e r  o f  t h e  i s l a n d .  S h e p h e rd  had  b een  a  c l e r k  t o  a  
Lagos s o l i c i t o r ,  an d  a f t e r  g a in i n g  some s u p e r f i c i a l  l e g a l  know ledge  
i n  h i s  em ploy , h ad  s p r e a d  t h e  rum our t h a t  he was a  la w y e r  i n  g o v e rn ­
ment s e r v i c e .  H is  mock c o u r t  even  h ad  " b a i l i f f s "  i n  a t t e n d a n c e  t o  
l e n d  a tm o sp h e re  t o  i t s  p r o c e e d i n g s ,  and  t h e r e  was a l s o  a  p r i v a t e
g a o l  i n  h i s  compound, w here  he im p r i s o n e d  th o s e  who r e f u s e d  t o  a b id e
2
by h i s  ju d g e m e n ts .
T h is  sudden  b i r t h  o f  num erous m a k e - s h i f t  c o u r t s  l e d  i n e v i t a b l y
1 -  Memorandum by J .  C ro w th e r ,  2* S e p t .  188* , i n  Young t o  D erby , k  
O ct. 188* , CO 96/ 1 6 0 .
2 -  Rowe t o  K im b e r le y ,  13 A pr. 1882 , an d  e n c l o s u r e s ,  CO 1 * 7 /* 9 ;  Rowe 
t o  K im b e r le y ,  11 May 1882 and  W att t o  Rowe, 6 May, 1882 , e n c l o s e d ,  
CO 1 * 7 /5 0 ;  l e t t e r  t o  The A f r i c a n  T im es , 1 O c t .  1881.
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t o  a n ta g o n is m  b e tw een  t h e i r  " s u p p o r t e r s "  and  th o s e  o f  th e  o l d e r ,  
more e s t a b l i s h e d  modes o f  j u s t i c e  on t h e  i s l a n d .  The c o l o n i a l  
a u t h o r i t i e s  f o r  t h e i r  p a r t  were c o n t e n t  t o  a l l o w  t h e s e  c l a n d e s t i n e  
c o u r t s  t o  t a k e  some o f  t h e  b u rd e n  from  t h e i r  own u n d e r s t a f f e d  j u d ­
i c i a r y .  D.C. T a iw o 's  c o u r t ,  f o r  e x am p le ,  was n o t  r e s t r a i n e d  from  
o p e r a t i n g  when i t  came t o  th e  governm en t *s a t t e n t i o n  t h a t  he was 
e x e r c i s i n g  a  q u a s i - l e g a l  j u r i s d i c t i o n .  But when m ethods became 
f r a u d u l e n t  i n  p a r t i c u l a r  c o u r t s ,  t h e s e  w ere  p r o m p t ly  p r o s c r i b e d .  
S h e p h e rd ,  f o r  i n s t a n c e ,  was b ro u g h t  t o  t r i a l  f o r  f r a u d  a f t e r  l i t i ­
g a n t s  i n  h i s  c o u r t  c o m p la in e d  t o  t h e  Lagos a u t h o r i t i e s  t h a t  th e y  
c o u ld  n o t  c o l l e c t  t h e i r  money a f t e r  h i s  ju d g e m e n ts .
A lth o u g h  th e  B r i t i s h  re m a in e d  l a r g e l y  u n c o n c e rn e d  w i th  th e  
a c t i v i t i e s  o f  t h e s e  c o u r t s ,  t h e y  d i d  come i n t o  d i r e c t  c o n f l i c t  w i th  
t h e  A p en a1s  c o u r t .  In  t h e  f l u i d  c o n d i t i o n s  o f  A f r i c a n  s o c i e t y  i n  
L ag o s ,  an  i n c r e a s i n g  number o f  d i s p u t e s  o f  a  p e r s o n a l  an d  b u s i n e s s  
k i n d  in v o lv e d  members o f  th e  new im m ig ra n t  community and  th e  O b a 's  
s u b j e c t s .  And w here  t h e s e  w ere  n o t  s e t t l e d  by  r e c o u r s e  t o  c o l o n i a l  
c o u r t s ,  t h e  r i g h t  t o  a d j u d i c a t e  (and  c o l l e c t  f e e s  f o r  t h i s  s e r v i c e )  
was th e  o b j e c t  o f  j e a l o u s  c o m p e t i t i o n .
I n d i r e c t l y  t h i s  r e s u l t e d  i n  a  c o n f r o n t a t i o n  be tw een  A ja sh a  and  
Taiwo w hich  t h r e a t e n e d  t o  e r u p t  i n t o  c i v i l  w a r .  Of hum ble o r i g i n ,  
A ja s h a ,  a c c o r d i n g  t o  one i n f o r m a n t ,  a s p i r e d  t o  th e  O b ash ip  o f  L ag o s ,  
and  w i t h  t h e  power and  w e a l th  g a in e d  from  h i s  j u d i c i a l  p o s i t i o n ,  he
1 -  I b i d .
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a t t r a c t e d  a  l a r g e  f o l lo w in g  among t h e  O b a 's  s u b j e c t s .  Taiw o, on 
t h e  o t h e r  h a n d , was a  c h i e f  o f  I s h e r i  ( n o r t h  o f  Lagos i n  Egbado 
c o u n t r y )  who was s a t i s f i e d  w i t h  c o n d i t i o n s  i n  Lagos and  t h e  se m i­
autonom y t h a t  he and  h i s  f o l l o w e r s  h a d .  The d i f f e r e n c e s  be tw een  
t h e  two h a d  lo n g  b e en  g ro w in g  and  came t o  a  h e ad  i n  1883  when, w i th  
T a iw o 's  s u p p o r t ,  Oba Dosunmu d e p o se d  t h e  Apena a f t e r  a  p e r s o n a l  
i n t e r v i e w  i n  th e  Ig a  ( p a l a c e ) .
A ja s h a  was u n p r e p a r e d  a t  t h e  t im e  t o  r e s i s t  t h e  f o r c e s  o f  b o th  
Dosunmu and  T aiw o, b u t  l a t e r  t h a t  y e a r ,  i n  d e f i a n c e  o f  t h e  O b a 's  
a u t h o r i t y ,  he e n t e r e d  t h e  Ogboni h u t  a n d  p ro c e e d e d  t o  c u t  open th e  
r i t u a l  d rum s. A ja s h a ,  who was no l o n g e r  a  member o f  t h e  Ogboni a f ­
t e r  b e in g  d e p o sed  a s  Apena, hoped  t h e r e b y  t o  p ro v o k e  t h e  s o c i e t y  
t o  r e t a l i a t i o n ,  w hich  he c o u ld  th e n  u s e  a s  e x c u se  f o r  open c i v i l  
w a r .  The O gboni, h o w ever ,  w ere  w e l l  a d v i s e d  and  i n s t e a d  b ro u g h t  
a  c i v i l  s u i t  a g a i n s t  him i n  t h e  Lagos D i s t r i c t  C o u r t  f o r  damages 
o f  £8 . N o rm a lly ,  v i o l a t i o n  o f  t h e  Ogboni h u t  m eant d e a th  t o  th e  
p e r p e t r a t o r ,  b u t  by b r i n g i n g  A j a s h a ' s  a c t i o n s  t o  th e  n o t i c e  o f  th e  
g o v e rn m e n t,  an  o u t r i g h t  s t r u g g l e  was a v o id e d  and  A ja sh a  was i n d i r ­
e c t l y  d i s p o s e d  o f  anyway. The a u t h o r i t i e s ,  h a v in g  t h e i r  a t t e n t i o n  
drawn t o  t h e  s e r i o u s n e s s  o f  t h e  s i t u a t i o n ,  w ere f o r c e d  t o  i n t e r v e n e ,
and  a f t e r  f i n d i n g  th e  fo rm e r  Apena g u i l t y  o f  p ro v o k in g  h i s  oppon-
1
e n t s ,  d e p o r t e d  him t o  th e  Gold C oast#
As t h e  i n c i d e n t  r e c o u n t e d  above sh o w s, A f r i c a n s  d id  u se  c o l o n i a l
1 -  Rowe t o  D erby , 30 June  1 8 8 3 , CO 9 6 /1 5 0 ;  Young t o  B arrow , 28 O c t .  
188* ,  i n  Young to  D erby , 28 O c t .  188* , CO 9 6 /1 6 0 .  See a l s o ,  J .B .  
L o s i ,  H i s t o r y  o f  L a g o s , London 191*1  2 3 - 2 * .
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c o u r t s  when i t  s e r v e d  t h e i r  p u r p o s e .  The s i t u a t i o n  was v e ry  much 
th e  same a s  t h a t  d u r in g  t h e  c o n s u l a r  p e r i o d ,  t h i r t y  y e a r s  b e f o r e .  
T hen, e a c h  o f  th e  d i f f e r e n t  g ro u p s  on th e  i s l a n d  -  t h e  e m i g r a n t s ,  
t h e  m e rc h a n ts  and  th e  i n d ig e n o u s  p e o p le s  -  had  t h e i r  own c o u r t s  o r  
means o f  a d j u s t i n g  d i s p u t e s ,  and  m ost m a t t e r s  t h a t  c u t  a c r o s s  comm­
u n a l  d i v i s i o n s ,  w ere b r o u g h t  b e f o r e  t h e  B r i t i s h  c o n s u l .  In  th e  
1 8 8 0 fs ,  o f  c o u r s e ,  c o l o n i a l  a u t h o r i t y  was suprem e on t h e  i s l a n d ,  
and  th e  c o u r t s  w ere  u t i l i s e d  even  i n  m a t t e r s  o f  p u r e l y  A f r i c a n  con ­
c e r n .  I n d e e d ,  cu s tom s e v o lv e d  c o n c e r n in g  th e  c o u r t s .  V i c t o r i o u s  
s u i t o r s  and  t h e i r  a d h e r e n t s  w ould  c e l e b r a t e  a  c o u r t  v i c t o r y  w i th  
so ng  and d an ce  i n  th e  s t r e e t s ,  a im ed a t  i n s u l t i n g  t h e  l e s s  f o r t u n ­
a t e  p a r t i e s  t o  t h e  a c t i o n .  U n d e r s t a n d a b ly ,  t h e s e  d i s p l a y s  w ere  n o t  
a lw ay s  t a k e n  i n  good s p i r i t  by u n s u c c e s s f u l  l i t i g a n t s ,  and  once i n  
1885  i t  was n e c e s s a r y  f o r  t h e  g ov ernm en t t o  p r o h i b i t  t h i s  p u b l i c  
c e l e b r a t i o n  i n  o r d e r  t o  a v e r t  a  c l a s h  b e tw een  th e  s u p p o r t e r s  o f  
two i n f l u e n t i a l  c o u r t  c o n t e s t a n t s .
C o l o n ia l  c o u r t s  w ere  n o t  a lw ay s  so  s c r u p u l o u s l y  u s e d .  Lagos 
s o c i e t y  was d iv id e d  n o t  o n ly  a lo n g  communal l i n e s  b u t  a l s o  i n t o  
f a c t i o n s  w i t h i n  e a c h  g r o u p .  I n i t i a l l y  t h e s e  d i v i s i o n s  w ere  d e t e r ­
m ined by o p p o s i t i o n  t o  th e  B r i t i s h  o c c u p a t i o n  o f  Lagos i n  1861.
The O b a 's  s u p p o r t e r s  com bined w i th  v a r i o u s  d i s s i d e n t  e m ig r a n t  l e a d ­
e r s  i n  r e s i s t i n g  th e  i m p o s i t i o n  o f  c o l o n i a l  r u l e  and  o p p o s in g  B r i t ­
i s h  a u t h o r i t y  i n  g e n e r a l .  D u rin g  th e  a d m i n i s t r a t i o n  o f  John  G lo v e r ,  
t h e  s p l i t  i n t o  f a c t i o n s  became more p ro n o u n c e d .  A nx ious  t o  e s t a b ­
l i s h  th e  a u t h o r i t y  o f  t h e  f l e d g l i n g  c o l o n i a l  g o v e rn m e n t ,  G lo v e r
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opposed  any  m easu re  t h a t  l e n t  p r e s t i g e  t o  th e  fo rm er  n a t i v e  a u t h o r ­
i t i e s ,  an d  a l t h o u g h  by t h e  c e s s i o n  t r e a t y  Dosunmu was ’’a l lo w e d  th e  
u s e  o f  t h e  t i t l e  o f  K ing ” , G lo v e r  c o n s i s t e n t l y  a d d r e s s e d  him a s  
t h e  "E x -K in g ” o f  L ago s .
As w e l l ,  he  p rom o ted  f a c t i o n a l i s m  by  h i s  p o l i c i e s  v i s - a - v i s  
t h e  A f r i c a n  s t a t e s  i n  t h e  Lagos h i n t e r l a n d .  H is  p r e o c c u p a t io n  w i th  
t h e  t r a d e  r o u t e s  i n  th e  i n t e r i o r ,  and  h i s  t o t a l  l a c k  o f  a p p r e c i a t ­
i o n  f o r  t h e  c o m p l e x i t i e s  o f  ’’Y oruba” p o l i t i c s ,  f o r c e d  him  i n t o  p o l ­
i c i e s  t h a t  a c c e n t u a t e d  th e  a l r e a d y  e x i s t i n g  d i f f e r e n c e s  am ongst 
t h e  e m ig ra n t  com m unity . B ecause  o f  h i s  b e l l i g e r e n t  a t t i t u d e  to w a rd s  
t h e  Egba a n d  I j e b u ,  e m ig r a n t s  o f  Egba o r  I j e b u  e x t r a t i o n s ,  l i k e  J . P .  
L . D av ies  and  J .A .  P ayne , form ed an  o p p o s i t i o n  t o  h im , w h i le  th o s e
o f  Oyo b i r t h ,  l i k e  t h e  W il lo u g h b y  f a m i ly  o r  C h a r le s  F o r e s y t h e ,  b e -
2came th e  " G o v e r n o r ’s  men” .
In  t im e ,  t h e s e  o p p o s in g  camps became in v o lv e d  i n  th e  i n t e r n a l  
p o l i t i c s  o f  t h e  i n d ig e n o u s  p o p u l a t i o n ,  t h e  E g b a - I je b u  g ro u p  s u p p o r t ­
i n g  th e  Apena and  e n c o u r a g in g  h i s  d e s i g n s ,  and th e  e m ig r a n t s  o f  Qyo 
b i r t h  b a c k in g  t h e  Oba and  Taiw o. B ecause  many o f  th e  e m ig r a n t s  w ere  
em ployed i n  t h e  c o u r t s ,  c a s e s  t h a t  i n v o lv e d  s u p p o r t e r s  o f  e i t h e r  f a c ­
t i o n  w ere  r a r e l y  f r e e  from  i r r e g u l a r i t i e s .  C o u r t  i n t e r p r e t e r s  l e n t  
c o lo u r  t o  t h e i r  i n t e r p r e t a t i o n s  a c c o r d i n g  t o  w h e th e r  t h e  p a r t y  c o n ­
c e rn e d  was an  A ja sh a  o r  Taiwo man. M a l ic io u s  p r o s e c u t i o n s  w ere  i n -
1 -  By a r t i c l e  I I  o f  t h e  t r e a t y  o f  6 Aug. 1861.
2 -  The s p l i t  o f  e m ig r a n t s  i n t o  f a c t i o n a l  l o y a l t i e s  a lo n g  l i n e s  
a p p r o x im a t in g  th e  i n t e r i o r  w a rs  and  t r a d e  p a t t e r n s  i s  d i s c u s s e d  
i n  K o p y to f f ,  A P r e f a c e  t o  Modern N i g e r i a ,  193*97*
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i t i a t e d ,  p r i m a r i l y  by t h e  c o u r t  R e g i s t r a r ,  J .A .  P ay n e , who once even  
had  a  w r i t  i l l e g a l l y  s e r v e d  on a  Taiwo p a r t i s a n  who was a  s u b j e c t  o f  
Ik o ro d u  a n d ,  t h e r e f o r e ,  beyond  t h e  j u r i s d i c t i o n  o f  t h e  Lagos c o u r t s .  
I t  was a l s o  Payne who was a c c u s e d  o f  c o n s p i r i n g  t o  r u i n  Taiwo by 
m a n u f a c tu r in g  e v id e n c e  a g a i n s t  h im  i n  a  c i v i l  a c t i o n  t h a t  was l a t e r  
p ro v e d  t o  have  b een  m a l i c i o u s l y  i n s p i r e d .  One Taiwo s u p p o r t e r  h a d ,  
o v e r  a  two month p e r i o d ,  b e en  b r o u g h t  b e f o r e  th e  Lagos P o l i c e  M agis­
t r a t e  on t h r e e  s e p a r a t e  o c c a s i o n s  a n d  f i n e d  £3 e a c h  t i m e .  H is  o f f ­
e n c e s  h a d  b e en  r e p r e s e n t e d  t o  t h e  P o l i c e  M a g i s t r a t e  by Payne and 
J . S .  C o le ,  an  e m ig ra n t  o f  Egba b i r t h ,  a n d  some Lagos c o n s t a b l e s .
The l a s t  o f f e n c e  in v o lv e d  th e  b u r y i n g  o f  a  c h i l d  i n  a  p r o h i b i t e d  
a r e a ,  and  a f t e r  a  more th o ro u g h  i n v e s t i g a t i o n  r e v e a l e d  t h a t  t h e
c h a rg e  c o u ld  n o t  be s u b s t a n t i a t e d ,  th e  p r e v i o u s  d e c i s i o n  was r e v e r s e d
2and  th e  c o n s t a b l e  who a id e d  Payne and  C o le  d i s m is s e d .
O v e r a l l ,  t h e n ,  i t  can  be s e e n  t h a t  f o r  a  v a r i e t y  o f  r e a s o n s ,  
A f r i c a n s  d id  n o t  r e a d i l y  a v a i l  t h e m s e lv e s  o f  t h e  s e r v i c e s  o f  c o l o ­
n i a l  c o u r t s .  The c o l o n i a l  a u t h o r i t i e s  w ere  q u i t e  w i l l i n g  t o  a l l o w  
them  t o  s e t t l e  t h e i r  d i f f e r e n c e s  w i t h o u t  r e c o u r s e  t o  t h e i r  p e r p e t ­
u a l l y  underm anned  f a c i l i t i e s ,  a n d  th r o u g h o u t  t h e  c o l o n i a l  p e r i o d  
A f r i c a n  c o u r t s  f u n c t i o n e d .  A f r i c a n  m e r c h a n t s ,  o f  c o u r s e ,  u s e d  th e  
c o u r t s  i n  th e  c o u r s e  o f  t h e i r  c o m m e rc ia l  e n t e r p r i s e  -  J . S .  L e ig h ,  
f o r  ex am p le ,  was an  A f r i c a n  -  a n d  th e  c o u r t s  were u s e d  by A f r i c a n s
1 -  T es tim o n y  o f  A p a t i r a  o f  2 k  S e p t .  1884 , t e s t im o n y  o f  Odutomi o f  
23 S e p t .  l 8 8 *f, Sm ith  t o  B arro w , 26 Aug. 188*+, and  e v id e n c e  o f  
Kasumu o f  9 Nov. l 88*f, i n  Young t o  D erb y , 31 Dec. 1884 , CO 9 6 /
1 6 1 ,
2 -  W illo u g h b y  t o  G lo v e r ,  7 F e b .  1 8 7 3 , G .P .
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i n  t h e  c o u r s e  o f  t h e i r  f a c t i o n a l  d i s p u t e s .  But by and  l a r g e ,  
A f r i c a n s  d id  n o t  come w i l l i n g l y  w i t h i n  t h e  p a l e  o f  c o l o n i a l  j u r i s ­
d i c t i o n ,  and  t h e  a u t h o r i t i e s ,  f o r  t h e i r  p a r t ,  w ere c o n te n t  t o  a l lo w  
them  t o  r e m a in  o u t s i d e .
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CHAPTER V 
The Law and i t s  A p p l i c a t i o n
B ecause  m ost  o f  t h e  c a s e  law  o f  p r e s e n t - d a y  N i g e r i a  d e v e lo p e d  a f t e r  
1900 , t h e  r u l e s  o f  law  han d ed  down by th e  Supreme C o u r t  and th e  P r i ­
vy C o u n c i l  a r e  o f  l i m i t e d  u s e  i n  d e te r m in in g  w hat t h e  law  was d u r in g  
t h i s  e a r l i e r  p e r i o d .  T h is  c h a p t e r  c a n ,  t h e r e f o r e ,  o n ly  b r i e f l y  and  
t e n t a t i v e l y  d e s c r i b e  th e  law  t h a t  was c o n s i d e r e d  t o  be i n  f o r c e  a t  
t h e  t im e .  More r e l e v a n t  t o  t h e  sc o p e  o f  t h i s  t h e s i s  i s  t h e  law  a s  
a p p l i e d  by  t h e  c o l o n y ' s  c o u r t s  o r  th e  c o l o n i a l  g o v e rn m e n t .  I t  i s  
one o f  t h e  c o n t e n t i o n s  o f  t h i s  c h a p t e r  t h a t  th e  law  a s  a d m i n i s t e r e d  
i n  t h e  c o u r t s  b o r e  l i t t l e  r e l a t i o n  t o  th e  law  a l l e g e d  t o  be i n  f o r c e  
i n  t h e  c o lo n y ,  t h a t  D i s t r i c t  C om m iss ion ers  and ju d g e s  a l i k e  adm in­
i s t e r e d  t h e  law  on an  ad  hoc b a s i s ,  p a y in g  s c a n t  a t t e n t i o n  t o  th e  
l e g a l  p r i n c i p l e s  in v o lv e d  o r  t h e  r u l i n g s  o f  h i g h e r  c o u r t s .  I t  i s  
f u r t h e r  c o n te n d e d  t h a t  i n  a p p ly in g  t h e  law  r e l a t i n g  t o  s l a v e r y ,  
d e b t  and  l a n d ,  th e  c o l o n i a l  a u t h o r i t i e s  w ere  p r i m a r i l y  i n f l u e n c e d  
by  p o l i t i c a l  and  econom ic  c o n s i d e r a t i o n s  r a t h e r  th a n  th e  c o r r e c t  
l e g a l  p o s i t i o n .
T h ro u g h o u t  m ost o f  i t s  i n d e p e n d e n t  e x i s t e n c e ,  t h e  law  o f  th e  
c o lo n y  was d e r i v e d  from  t h r e e  s o u r c e s :  E n g l i s h  la w ,  c u s to m a ry  law
and c o l o n i a l  l e g i s l a t i o n .  By o r d in a n c e  3 o f  1 8 6 3 * E n g l i s h  law  was 
i n t r o d u c e d  i n t o  t h e  s e t t l e m e n t  i n  t h e  f o l l o w in g  t e r m s :
2 6 3
A l l  Laws and S t a t u t e s  which w ere i n  f o r c e  w i t h i n  th e  
r e a lm  o f  E n g la n d ,  on 1 J a n u a r y  1 8 6 3 , n o t  b e in g  i n c o n ­
s i s t e n t  w i th  any O rd inance  i n  f o r c e  i n  t h i s  C olony . . .  
s h a l l  be deemed and t a k e n  to  be i n  f o r c e  i n  t h i s  C o l­
ony , and s h a l l  be a p p l i e d  i n  th e  a d m i n i s t r a t i o n  o f  
j u s t i c e ,  so  f a r  a s  l o c a l  c i r c u m s ta n c e s  w i l l  p e r m i t .  1
In  1 8 7 6 , th e  e x t e n t  t o  w hich E n g l i s h  law  was a p p l i c a b l e  i n  Lagos
was r e - d e f i n e d  a s :
The Common Lav;, th e  d o c t r i n e s  o f  E q u i ty ,  and th e  S t a t ­
u t e s  o f  g e n e r a l  a p p l i c a t i o n  w hich  were i n  f o r c e  i n  Eng­
l a n d  a t  th e  d a te  when th e  C olony  o b t a in e d  a  l o c a l  L e g i s ­
l a t u r e ,  t h a t  i s  to  s a y ,  on th e  2*fth day o f  J u l y ,  187^-, 
s h a l l  be i n  f o r c e  w i t h i n  th e  j u r i s d i c t i o n  o f  th e  C o u r t .  2
In  a l l  m a t t e r s  coming b e f o r e  th e  c o u r t ,  f,Law and E q u i t y ’1 w ere  t o  be 
a d m i n i s t e r e d  c o n c u r r e n t l y ,  and  i n  any  m a t t e r  i n  w hich  t h e r e  was c o n ­
f l i c t  be tw een  th e  r u l e s  o f  E q u i ty  and  th e  r u l e s  o f  th e  Common Law,
3
’’t h e  r u l e s  o f  E q u i ty  s h a l l  p r e v a i l ” . As f o r  th e  a p p l i c a t i o n  o f
I m p e r i a l  Laws, th o s e
d e c l a r e d  t o  e x te n d  o r  a p p ly  t o  th e  Colony o r  th e  j u r i s ­
d i c t i o n  o f  th e  C o u r t  s h a l l  be i n  f o r c e  so  f a r  o n ly  a s  
t h e  l i m i t s  o f  t h e  l o c a l  j u r i s d i c t i o n  and  l o c a l  c irc u m ­
s t a n c e s  p e r m i t ,  and s u b j e c t  t o  any  e x i s t i n g  o r  f u t u r e  
O rd in a n c e s  o f  t h e  C o lo n ia l  L e g i s l a t u r e .  k
C ustom ary  la w , on t h e  o t h e r  h an d , d id  n o t  become p a r t  o f  th e  
law  o f  Lagos u n t i l  1 8 7 6 . C o lo n e l  Qrd h ad  e a r l i e r  s u g g e s t e d  b e f o r e  
th e  P a r l i a m e n t a r y  S e l e c t  Com m ittee o f  1863  t h a t  some form  o f  ’’m odi­
f i e d  n a t i v e  la w ” s h o u ld  be a d m i n i s t e r e d  by th e  s e t t l e m e n t ’s  c o u r t s ,
1 -  S e c t i o n  1 o f  o r d in a n c e  3 o f  k  Mar. 1 8 6 3 * CO 1 ^ 8 /1 .
2 -  S e c t i o n  o f  th e  Supreme C o urt  O rd in an ce  o f  1 8 7 6 , i n  S t a l l a r d  
and R i c h a r d s ,  O rd in a n c e s  o f  th e  C olony o f  L a g o s .
3 -  S e c t i o n  18 o f  i b i d .
4 -  S e c t i o n  17 o f  i b i d .
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b u t  i t  was n o t  u n t i l  Lagos became p a r t  o f  th e  Gold C o a s t  Colony 
t h a t  su ch  p r o v i s i o n  was made* By th e  Supreme C o u r t  O rd in an ce  o f  
1 8 7 6 , c u s to m a ry  law  f,n o t  b e in g  r e p u g n a n t  t o  n a t u r a l  j u s t i c e ,  e q u i t y  
and  good c o n s c i e n c e 11, n o r  i n c o m p a t ib le  w i th  th e  la w s  o f  th e  c o lo n y ,  
was t o  be o b s e rv e d  and e n f o r c e d  by th e  c o u r t  i n  m a t t e r s  w here  th e  
p a r t i e s  i n v o lv e d  w ere n a t i v e s  o f  th e  c o lo n y .  T h is  was p a r t i c u l a r l y  
u r g e d  on th e  c o u r t  i n  a c t i o n s  r e l a t i n g  t o  m a r r i a g e ,  t o  t e n u r e  and  
t r a n s f e r  o f  r e a l  and  p e r s o n a l  p r o p e r t y ,  and  t o  i n h e r i t a n c e .
F u r th e r m o r e ,  i n  m a t t e r s  be tw een  n a t i v e s  o f  th e  c o lo n y  and E u ro ­
p e a n s ,  c u s to m a ry  law  would be a p p l i e d  i f  i t  a p p e a re d  t o  th e  c o u r t  
" t h a t  s u b s t a n t i a l  i n j u s t i c e  would  be done t o  e i t h e r  p a r t y  by a  
s t r i c t  a d h e re n c e  t o  t h e  r u l e s  o f  E n g l i s h  l a w " .  Where i t  a p p e a re d ,  
h o w ev er ,  t h a t  i t  h ad  b een  a g re e d  t h a t  a  t r a n s a c t i o n ,  and  th e  o b l i ­
g a t i o n s  a r i s i n g  from  i t ,  w ere  t o  be r e g u l a t e d  by E n g l i s h  la w , no 
c la im s  c o u ld  be made t o  c u s to m a ry  la w .  L a s t l y ,  i n  c a s e s  w here  no 
e x p r e s s  E n g l i s h  o r  c u s to m a ry  law  r u l e  was a p p l i c a b l e  t o  t h e  m a t t e r
i n  c o n t r o v e r s y ,  " th e  C o u rt  s h a l l  be g o v e rn e d  by th e  p r i n c i p l e s  o f
2j u s t i c e ,  e q u i t y ,  and  good c o n s c i e n c e " .
In  a d d i t i o n  t o  E n g l i s h  and c u s to m a ry  la w ,  t h e r e  was th r o u g h o u t  
a  body o f  c o l o n i a l  l e g i s l a t i o n  c o n s i s t i n g  o f  o r d in a n c e s  p a s s e d  by  
t h e  l e g i s l a t i v e  c o u n c i l  and  r u l e s  an d  o r d e r s  made u n d e r  t h e i r  p r o ­
1 -  S e e ,  q . 8657  o f  th e  R e p o r t  o f  t h e  P a r l i a m e n t a r y  S e l e c t  Committee 
o f  1865, o p . c i t .  On th e  Gold C o a s t  i t s e l f ,  p r o v i s i o n  f o r  o b s e r v ­
in g  l o c a l  c u s to m a ry  law  h a d  been  i n  f o r c e  s i n c e  t h e  O rder i n  Coun­
c i l  o f  3 S e p t .  18^4 made u n d e r  t h e  a u s p i c e s  o f  two I m p e r i a l  A c t s ,
6 V i e t .  C. 13 and 6 & 7 V i e t .  c .  9 k ,  S e e ,  Redwar, Comments, 6 1 -6 2 .
2 -  S e c t i o n  19 o f  th e  Supreme C o u rt  O rd in an c e  o f  1 8 7 6 .
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v i s i o n s .  The e f f e c t i v e n e s s  o f  c o l o n i a l  o r d i n a n c e s ,  h o w e v er ,  was 
somewhat q u a l i f i e d  by t h e  C o l o n ia l  Laws V a l i d i t y  A ct o f  1865  (28 &
29 V i e t .  c .  6 3 ) w hich  p r o v id e d  t h a t  an A ct o f  P a r l i a m e n t  e x te n d e d  
t o  a  c o lo n y  when t h e  p r o v i s i o n s  o f  t h e  a c t  made i t  a p p l i c a b l e  by 
" n e c e s s a r y  in te n d m e n t"  t o  t h e  c o lo n y .  A l l  c o l o n i a l  la w s  r e p u g n a n t  
to  su ch  a c t s  w ere  v o id  and  i n o p e r a t i v e ;  b u t  c o l o n i a l  o r d in a n c e s  
r e p u g n a n t  t o  t h e  law s  o f  E n g lan d  i n  g e n e r a l ,  and  n o t  t o  a  s p e c i f i c
'I
a c t  e n te n d in g  t o  t h e  c o lo n y ,  w ere  n o t  v o i d  f o r  t h i s  r e p u g n a n c y .
T h e s e ,  i n  b r i e f ,  w ere t h e  s o u r c e s  o f  t h e  law  i n  f o r c e  i n  th e  
Lagos c o lo n y .  Laws, h o w e v er ,  have no  m eaning  u n t i l  t h e y  a r e  d e f i n ­
ed  j u d i c i a l l y .  T h is  p r o c e s s  o f  d e f i n i t i o n  i s  so m e tim es  a c h ie v e d  
i n  a c c o rd a n c e  w i th  t h e  a r b i t r a r y  w i l l  o f  i n d i v i d u a l s  and  n e e d  n o t  have  
a ny  i n t e r n a l  c o n s i s t e n c y .  More o f t e n ,  h o w ev er ,  a  s y s te m  o f  " c a s e  
law "  e v o lv e s  t h a t  l e n d s  a  h ig h  d e g re e  o f  c e r t a i n t y  t o  th e  im p o r t  o f  
l e g i s l a t i o n .  T h is  i s  t h e  sy s te m  t h a t  h a s  e v o lv e d  i n  m ost c o u n t r i e s ,
and  p a r t i c u l a r l y  i n  E n g la n d ,  and  i t  was th e  sy s te m  t h a t  was " r e c e i v -
2e d "  i n  th e  Lagos c o lo n y .  U n f o r t u n a t e l y ,  c a s e  law  was r e l a t i v e l y  
u n d e v e lo p e d  i n  Lagos d u r in g  t h e  p e r i o d  u n d e r  d i s c u s s i o n ,  and  th e  
e f f e c t  o f  l o c a l  l e g i s l a t i o n ,  a s  r e g a r d s  t h e  law  i n  f o r c e  i n  th e  
c o lo n y ,  i s ,  t h e r e f o r e ,  a lm o s t  i m p o s s i b l e  t o  d e f i n e .  T here  i s ,  f o r  
e xam p le , no  m e a n in g fu l  d e f i n i t i o n  o f  t h e  p h r a s e  " a l l  Laws and S t a t ­
u t e s  w hich  w ere  i n  f o r c e  w i t h i n  t h e  r e a lm  o f  E n g la n d " .  I t  c e r t a i n l y
1 -  S e c t i o n s  1 , 2  and  3*
2 -  R e c e p t io n  i s  t h e  phenomenon w hereby  t h e  law s o f  one c o u n t r y  a r e  
i n t r o d u c e d  i n t o  th e  l e g a l  sy s te m  o f  a n o t h e r .  S e e ,  A.N. A l l o t t ,  
E ssa y s  i n  A f r i c a n  Law, London i 9 6 0 , k ;  and  P a rk ,  The S o u rc e s  o f  
N ig e r i a n  Law, 15*
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c o u ld  n o t  have  been  th e  i n t e n t i o n  i n  1863  t o  a p p ly  a l l  p u b l i c  and 
p r i v a t e  a c t s  and  law s  i n  f o r c e  i n  E n g lan d  t o  t h e  new s e t t l e m e n t ,  and 
no j u d i c i a l  r u l i n g  was made a t  th e  t im e ,  d e f i n i n g  th e  e x t e n t  t o  w hich  
law s  i n  f o r c e  i n  E ng lan d  w ere a l s o  i n  f o r c e  i n  t h e  s e t t l e m e n t .
T h is  a m b ig u i ty  i s  a l s o  fo und  i n  t h e  w o rd in g  o f  t h e  Supreme 
C o u rt  O rd in an c e  o f  1 8 7 6 , w hich  r e - d e f i n e d  th e  e x t e n t  t o  which Eng­
l i s h  law  w ould  a p p ly  i n  th e  Gold C o a s t  C o lony . A lth o u g h  b o th  " th e  
common law " and " th e  d o c t r i n e s  o f  e q u i t y "  a r e  w e l l - d e f i n e d  c a se  
law  s y s te m s ,  th e  m eaning o f  th e  te rm  " S t a t u t e s  o f  g e n e r a l  a p p l i ­
c a t i o n "  i s  -  even  a t  t h i s  d a te  -  " n o t  s u s c e p t i b l e  o f  e x a c t  d e f i n -  
i t i o n " .  M oreo ver ,  i t  i s  s t i l l  a m a t t e r  o f  d e b a te  w h e th e r  th e  d a te  
l i m i t i n g  t h e  r e c e p t i o n  o f  t h e s e  s t a t u t e s  t o  th o s e  i n  f o r c e  i n  Eng­
l a n d  on 2k  J u l y  1874 d id  a s  w e l l  a p p ly  t o  th e  common law  and d o c -
2t r i n e s  o f  e q u i t y .  S t i l l  f u r t h e r , t h e  a p p l i c a t i o n  o f  I m p e r i a l  Laws 
i n  th e  c o lo n y  was q u a l i f i e d  by th e  p r o v i s o  " so  f a r  o n ly  a s  th e  l im ­
i t s  o f  t h e  l o c a l  j u r i s d i c t i o n  and l o c a l  c i r c u m s ta n c e s  p e r m i t " .  But 
t h i s  p h r a s e ,  t o o ,  h a s  n o t  b een  s a t i s f a c t o r i l y  d e f i n e d  by th e  c o u r t s ,  
and  t h e r e  i s  no c e r t a i n t y  a s  t o  i t s  m e a n in g .^
1 -  E l i a s ,  The N ig e r i a n  L e g a l  S y s tem , 18 .
2 -  T h is  i s  th e  v iew  ta k e n  by P r o f e s s o r  A l l o t t  i n  A.N. A l l o t t ,  "The 
A u t h o r i t y  o f  E n g l i s h  D e c i s io n s  i n  C o l o n i a l  C o u r t s " ,  J o u r n a l  o f  
A f r i c a n  Law, I ,  1 , 1957? 23-59? a l s o  A l l o t t ,  E s s a y s , 31-35* The 
o p p o s in g  v iew , t h a t  i s ,  t h a t  th e  common law  and th e  d o c t r i n e s  o f  
e q u i t y  f o r  th e  t im e  b e in g  i n  f o r c e  i n  E ng land  w ere i n  f o r c e  i n  
Lagos can  be found  i n  P a r k ,  S o u r c e s , 2 0 -2 4 .  D r. E l i a s  a f f e c t s  a  
n e a t  com prom ise be tw een  b o th  p o s i t i o n s  by a r g u in g  t h a t  some r u l e s  
o f  common law  and e q u i t y  made a f t e r  th e  l i m i t i n g  d a te  would be 
a p p l i c a b l e ,  i f  th e  p r i n c i p l e  i n v o lv e d  had  been  expounded  b e f o r e  t h e n .  
S e e ,  E l i a s ,  B r i t i s h  C o l o n i a l  Law, 3 5 -3 8 .
3 -  See , f o r  ex am ple , th e  c o n t r a s t i n g  v iew s  i n  P a rk ,  S o u r c e s , 19»and 
A l l o t t ,  E s s a y s , 2 1 -2 2 .
As f o r  c u s to m a ry  la w ,  i t  h a s  p ro v e d  e q u a l l y  d i f f i c u l t  t o  de­
t e r m in e  w h a t law s  a r e  a p p l i c a b l e  and  th e  s i t u a t i o n s  i n  w hich  th e y  
may be a p p l i e d .  The p h r a s e ,  ’’r e p u g n a n t  t o  n a t u r a l  j u s t i c e ,  e q u i t y ,  
and  good c o n s c i e n c e ” , h a s  o n ly  b een  d e f i n e d  a s  m ean ing  ’’b a r b a r o u s ” , 
w i th o u t  a n y  f u r t h e r  e l a b o r a t i o n .  E a r ly  i n  th e  t w e n t i e t h  c e n t u r y ,  
i t  was a rg u e d  t h a t  a l t h o u g h  ’’n a t u r a l  j u s t i c e ” and  ”good  c o n s c i e n c e ” 
w ere  u n d e f i n a b l e ,  e q u i t y  r e f e r r e d  t o  t h e  E n g l i s h  la w s  o f  e q u i t y .
The p h r a s e ,  t h e r e f o r e ,  was ta k e n  to  mean r e p u g n a n t  t o  th e  law s  o f  
e q u i t y .  But t h i s  i n t e r p r e t a t i o n  n e v e r  became c u r r e n t .  As w e l l ,  
t h e  a p p l i c a t i o n  o f  a  p a r t i c u l a r  c u s to m a ry  law  t o  a  c a s e  seem s a l ­
ways to  hav e  been  a  m a t t e r  f o r  t h e  c o u r t ’s  d i s c r e t i o n .  U n l ik e  th e  
r u l e s  c o n t a i n e d  i n  th e  common law  and  t h e  d o c t r i n e s  o f  e q u i t y ,  a  
c u s to m a ry  law  h ad  f i r s t  t o  be  p ro v e d  t o  t h e  c o u r t ’s  s a t i s f a c t i o n  b e ­
f o r e  i t  w ould  be a p p l i e d .  E x p e r t  w i t n e s s e s  t e s t i f i e d  i n  c o u r t ,  b u t  
t h e  ju d g e  a lo n e  d e te rm in e d  w h e th e r  a  c u s to m a ry  law  d i d ,  i n  f a c t ,  e x ­
i s t .  The c r i t e r i a  f o r  ju d g in g  a  c u s to m a ry  law  v a l i d  a r e  v a g u e ,  and  
i t  was once  p o s s i b l e  f o r  a  F u l l  C o u r t  t o  h o ld  t h a t  o n ly  c u s to m a ry
law s  d a t i n g  from a  ’’t im e  w h e re o f  th e  memory o f  man r u n n e t h  n o t  t o
2t h e  c o n t r a r y ” w ere  a p p l i c a b l e .  T h is  d e c i s i o n  was n o t  fo l lo w e d  m  
l a t e r  c a s e s .
In  t h e  same v e i n ,  i t  was j u s t  a s  d i f f i c u l t  f o r  ju d g e s  t o  d e c id e
1 -  T h is  was th e  i n t e r p r e t a t i o n  o f  P u is n e  Judge  E.A. S p eed , b u t  a t  
t h e  t im e  i t  was o v e r r u l e d .  S e e ,  P a r k ,  S o u r c e s , 7 0 .
2 -  T h is  d a t e  was f i x e d  a t  1189 A .D ., i n  k e e p in g  w i th  th e  E n g l i s h  law  
c o n c e p t  o f  im m em orial c u s to m . S e e ,  t h e  d e c i s i o n  o f  B a i l e y ,  J . ,  i n  
W elbeck v .  Brown, w hich  can  be foun d  i n  E edw ar, Comments, 211 .
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w h ich  o f  two p u t a t i v e  c u s to m a ry  la w s  a p p l i e d  i n  t h e  c a s e  b e f o r e  
them . The e x p e r t  w i t n e s s e s  c a l l e d  t o  g iv e  e v id e n c e  b e f o r e  th e  
c o u r t  w ere  a s  o f t e n  d i v id e d  a s  n o t  on w hat was t h e  c u s to m a ry  law  
p e r t a i n i n g  t o  a  p a r t i c u l a r  m a t t e r .  As th e y  u s u a l l y  r e p r e s e n t e d  
th e  i n t e r e s t s  o f  t h e i r  ’’c l i e n t s 11, su c h  e v id e n c e  d id  n o t  h e l p  t o  
f a c i l i t a t e  th e  c o u r t ’s  b u s i n e s s .  I t  was a l s o  p r o v id e d  i n  th e  Sup­
reme C o u r t  O rd in an ce  o f  1876  t h a t  w here  no e x p r e s s  r u l e ,  e i t h e r  
E n g l i s h  o r  c u s to m a ry  la w ,  c o u ld  be fo u n d  a p p l i c a b l e  t o  a  m a t t e r  i n  
c o n t r o v e r s y ,  t h e  c o u r t  was t o  be g o v e rn e d  by ’’th e  p r i n c i p l e s  o f  
j u s t i c e ,  e q u i t y  and  good c o n s c i e n c e ” . In  t h i s  c o n t e x t ,  t h i s  p h r a s e  
h a s  been  i n t e r p r e t e d  t o  mean t h a t  t h e  c o u r t  c o u ld  o n ly  d e c id e  whe­
t h e r  t o  a p p ly  E n g l i s h  o r  c u s to m a ry  law  t o  th e  m a t t e r ,  f o r  ”i t  was 
n o t  i n t e n d e d  t o  g iv e  th e  c o u r t s  an  a b s o l u t e  d i s c r e t i o n  t o  im pose i n  
any  c a s e  w h a te v e r  s o l u t i o n  t h e y  th o u g h t  f i t ” . But t h i s  v iew  h as  
n o t  r e c e i v e d  g e n e r a l  a c c e p t a n c e ,  a n d ,  i n  f a c t ,  t h r o u g h o u t  th e  n i n e ­
t e e n t h  c e n t u r y  t h e  p h r a s e  was i n t e r p r e t e d  a s  ’’t h e  c a s e  m ust be d e -
2
c id e d  a c c o r d i n g  t o  t h e  p r i n c i p l e s  o f  n a t u r a l  j u s t i c e ” , w h a te v e r  
t h e y  m ig h t  hav e  b e e n .
D uring  t h e  n i n e t e e n t h  c e n t u r y ,  t h e r e f o r e ,  t h e r e  was l i t t l e  
c e r t a i n t y  a s  r e g a r d s  th e  e x t e n t  to  w hich  E n g l i s h  o r  c u s to m a ry  law  
was i n  f o r c e  i n  t h e  c o lo n y .  In  p r a c t i c e ,  t h i s  m eant t h a t  j u r i s t s  
h ad  a  c o n s i d e r a b l e  leew ay  i n  i n t e r p r e t i n g  th e  law  a p p l i c a b l e  t o  a
1 -  P a rk ,  S o u r c e s , 100.
2 -  S e e ,  f o r  ex am p le ,  E l i a s ,  The N i g e r i a n  L e g a l  S y s tem , 1 7 1 and 
Nwabueze, The M ach ine ry  o f  J u s t i c e  i n  N i g e r i a , 2 0 -2 1 ;  q u o te  from  
Eedw ar, Comments, 65*
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m a t t e r  b e f o r e  them . Most o f  t h e  e n a c tm e n ts  e x te n d in g  E n g l i s h  law  
t o  th e  c o lo n y  a l lo w e d  f o r  v e r b a l  a l t e r a t i o n s  o r  a  r e s t r i c t e d  a p p l i c ­
a t i o n  b e c a u s e  o f  l o c a l  c i r c u m s t a n c e s ,  and  a s  ju d g e s  h ad  a lw ays  th e  
d u ty  t o  do s u b s t a n t i a l  j u s t i c e  w i t h o u t  undue r e g a r d  t o  t e c h n i c a l i ­
t i e s ,  c a s e s  m ust o f t e n  have  b een  d e c id e d  on t h e i r  m e r i t s  a lo n e .
Some a t t e m p t  was made a t  t h e  end o f  th e  c e n t u r y  t o  e l i m i n a t e  
much o f  th e  v a g u e n e s s  o f  t h e  c r i m i n a l  la w .  In  1 8 9 8 , i t  was p r o ­
p o se d  to  e n a c t  a  C r im in a l  Code f o r  Lagos a lo n g  th e  l i n e s  o f  a  s i m i ­
l a r  code p a s s e d  e a r l i e r  i n  th e  decad e  on th e  Gold C o a s t .  The code 
was d e s ig n e d  p r i m a r i l y  t o  f a c i l i t a t e  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  
i n  th e  lo w e r  c o u r t s  and  was t o  be c o m p re h e n s iv e  enough t o  a l lo w  even  
a  laym an t o  p e r fo rm  w e l l  i n  a  j u d i c i a l  c a p a c i t y .  A l l  c r im e s  and 
p u n ish m e n ts  w ould  be  c l e a r l y  s e t  f o r t h  i n  th e  e n a c tm e n t ,  and h e n c e ­
fo rw a rd  t h e  c r i m i n a l  law  o f  t h e  c o lo n y  w ould  be a d m i n i s t e r e d  w i th  
r e f e r e n c e  t o  th e  code a l o n e .
U n t i l  t h e  f o l lo w in g  y e a r ,  ho w ev er ,  n o t h in g  was done t o  im p le ­
m ent th e  p r o p o s a l .  By t h e n ,  o p p o s i t i o n  from  a l l  s e c t i o n s  o f  th e  
A f r i c a n  com m unity , and  th e  Lagos b a r ,  h a d  b een  m a r s h a l l e d  a g a i n s t  
th e  p r o v i s i o n s  o f  th e  c o d e ,  c i t i n g  two m ain o b j e c t i o n s  t o  i t .  The 
f i r s t  was t h a t  th e  code d i s p e n s e d  w i th  a  m a g i s t r a t e  *s o p t io n  t o  im­
p o se  a  f i n e  i n  l i e u  o f  im p r iso n m e n t  f o r  many c l a s s e s  o f  c r im e s .  The 
se co n d  was t h a t  i t s  p r o v i s i o n s  te n d e d  t o  s u b v e r t  n a t i v e  cu stom s and  
law s t h a t  w ere  n o t  r e p u g n a n t  t o  n a t u r a l  j u s t i c e ,  e q u i t y  o r  good c o n -
1 -  McCallum to  C h a m b e r la in ,  29 J a n .  1 8 9 8 * and  e n c l o s u r e s ,  CO 1V7/129*
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s c i e n c e *  I t  was t h i s  s e c o n d  o b j e c t i o n  t h a t  came t o  t h e  h e a r t  o f  
t h e  p ro b le m . At L ag o s ,  E n g l i s h  and  c u s to m a ry  law  w ere  a d m i n i s t e r e d  
c o n c u r r e n t l y  i n  th e  c o u r t s ,  and  i t  h ad  b e en  t h e  d u ty  o f  m a g i s t r a t e s  
and  ju d g e s  t o  i n q u i r e  n o t  o n ly  i n t o  t h e  f a c t s  o f  a  c a s e ,  b u t  i n t o  
t h e  c u s to m s w hich  b o re  upon i t  a s  w e l l .  S in c e  th e  i s l a n d  c o n s i s t e d  
o f  a  m ix tu r e  o f  p a g a n ,  C h r i s t i a n  and  Muslim A f r i c a n s ,  t h e  a s c e r t a i n ­
ment o f  t h e  a p p r o p r i a t e  c u s to m a ry  law  p r e s e n t e d  v e r y  r e a l  o b s t a c l e s  
t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  I t  was t o  overcom e t h e s e  o b s t a c l e s  
by s t a n d a r d i s i n g  t h e  c r i m i n a l  law  i n  f o r c e  i n  th e  c o lo n y  t h a t  th e  
code was o r i g i n a l l y  p ro p o s e d .
The s t r e n g t h  o f  th e  o b j e c t i o n s  t o  th e  code was s u f f i c i e n t  t o  
d e t e r  t h e  g o v ern m en t from  e n a c t i n g  i t .  But even  th e  a u t h o r i t i e s  
h a d  n o t  been  w h o l ly  s a t i s f i e d  t h a t  an a l l - e n c o m p a s s i n g  C r im in a l  Code 
was th e  an sw e r  f o r  L ag o s .  A lth o u g h  t h i s  l e f t  t h e  c r i m i n a l  law  o f  
t h e  c o lo n y  i n  a  somewhat c o n fu s e d  and  anom alous  s t a t e ,  i t  had  lo n g  
be en  r e c o g n i s e d  t h a t  a  s t r i c t  a p p l i c a t i o n  o f  E n g l i s h  law  was f u t i l e  
and  p e rh a p s  dam aging a s  w e l l .  A b r o a d  an d  e l a s t i c  v iew  o f  t h e  la w , 
r a t h e r  th a n  a  t e c h n i c a l  and r e s t r i c t e d  o n e ,  was n e c e s s a r y  i n  th e  c i r ­
cu m s ta n c e s  o f  t h e  c o lo n y ,  a s  h a rd  and  f a s t  r u l e s  w ere  se ldo m  a p p l i ­
c a b l e .  I n  t h e  o p in io n  o f  one o f  th e  f r a m e r s  o f  th e  Supreme C o u rt  Ord­
in a n c e  o f  1 8 7 6 , t h e  b e s t  t h a t  c o u ld  be a im ed  a t  was
t o  p r o v id e  th e  c o u r t s  w i th  . . .  some s im p le  r u l e s  a s  t o  
t h e  p a r t i c u l a r  s y s te m s  o r  p r i n c i p l e s  o f  j u r i s p r u d e n c e
1 -  P e t i t i o n  o f  29 M ar. 1899* i n  D enton t o  C h a m b e r la in ,  14 Apr. 1899* 
CO 1^7 /1 ^ 2 .
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w hich  th e y  a r e  t o  a p p ly  i n  t h e  d i f f e r e n t  c l a s s e s  o f  
c a s e s  com ing b e f o r e  them . 1
And tw e n ty  y e a r s  l a t e r ,  a  G overnor o f  L agos s t i l l  t h o u g h t  i t  im p e r ­
a t i v e  f o r  ju d g e s  " t o  l o o k  a t  q u e s t i o n s  and  d e c id e  them from  a common
2
s e n s e  r a t h e r  t h a n  from  a  s t r i c t l y  l e g a l  s t a n d p o i n t " . O v e r a l l ,  t h e n  
i t  was a  f l e x i b l e  a p p ro a c h  t o  th e  a p p l i c a t i o n  o f  la w s  t h a t  c h a r a c t e r  
i s e d  t h i s  p e r i o d  i n  th e  a d m i n i s t r a t i o n  o f  j u s t i c e .
The law  o f  t h e  c o lo n y  a l s o  c o m p r is e d  o r d in a n c e s  p a s s e d  by  th e  
l e g i s l a t i v e  c o u n c i l .  F o r  t h e  m ost p a r t ,  t h i s  l e g i s l a t i o n  d e a l t  
w i th  p ro b le m s  o f  a  s p e c i f i c  and  l o c a l  n a t u r e .  As s u c h ,  t h e y  a r e  
o n ly  m a r g i n a l l y  p a r t  o f  th e  w id e r  c o n c e p t  o f  t h e  c o l o n y ' s  "Law", 
f o r  th e y  w ere e n a c te d  w i t h  s p e c i f i c  p u r p o s e s  i n  mind a n d  u s u a l l y  r e ­
m ained  i n  f o r c e  o n ly  f o r  a  s h o r t  t im e .  Laws a r e ,  h o w e v e r ,  a  v a l u e -  
n e u t r a l  t e c h n iq u e  o f  c a r r y i n g  ou t p o l i c i e s ;  t h e r e f o r e ,  by  e x am in in g  
law s  p a s s e d  by l e g i s l a t i v e  c o u n c i l s  and t h e i r  im p le m e n ta t io n  by th e  
g o v e rn m e n t ,  o f f i c i a l  p o l i c i e s  can  be more f u l l y  d i s c e r n e d .  In  th e  
r e m a in d e r  o f  t h i s  c h a p t e r ,  i t  i s  i n t e n d e d  to  show how c o l o n i a l  l e g ­
i s l a t i o n  r e f l e c t e d  o f f i c i a l  a t t i t u d e s  to w a rd s  Lagos and  how th e y  i n  
t u r n  i n f l u e n c e d  t h e  a p p l i c a t i o n  o f  t h e  law  a s  r e g a r d s  th e  p ro b lem s 
o f  s l a v e r y ,  d e b t  and  l a n d .
I n  t h e  f i r s t  d ecad e  o r  s o  o f  c o l o n i a l  r u l e ,  l o c a l  l e g i s l a t i o n  
was d e s ig n e d  p r i m a r i l y  t o  im prove  t h e  i s l a n d ' s  f a c i l i t i e s  f o r  E u ro ­
pean  i n h a b i t a t i o n  and  commerce. O rd in a n c e s  were p a s s e d  empowering
1- M inute  by F a i r f i e l d ,  6 Nov. 18 7^ , on S t r a h a n  t o  C a rn a rv o n ,  2? 
S e p t .  I87*f, CO 9 6 /1 1 2 .
2 -  C a r t e r  t o  R ip o n , 10 Dec. 189^-, CO 1 ^ 7 /9 6 .
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t h e  go vernm en t t o  c o n s t r u c t  r o a d s  and  t h o r o u g h f a r e s  and  t o  w iden  
e x i s t i n g  s t r e e t s ;  law s w ere a l s o  e n a c te d  r e q u i r i n g  l a n d - o w n e r s  to  
f i l l  i n  sw am p-lan d ; and  a nP u b l i c  H e a l th  O rd in an c e"  e n f o r c e d  s t r e e t  
c l e a n i n g  and o t h e r  s a n i t a r y  m e a s u re s .
W hile  t h e s e  law s  w ere  n e c e s s a r y  t o  e n s u r e  th e  h e a l t h  o f  th e  i s ­
l a n d ^  p o p u l a t i o n  and  t o  p r e v e n t  th e  s p r e a d  o f  f i r e  t o  a l l  p a r t s  o f  
th e  tow n, t h e i r  p r o v i s i o n s  d id  f a l l  h e a v i l y  oh th e  i n d ig e n o u s  p e o p le .  
In  d e f e r e n c e  t o  a  p e t i t i o n  s u b m i t t e d  by E u ropean  m e r c h a n ts  i n  1862* 
an  o rd in a n c e  was e n a c te d  m aking i t  i l l e g a l  t o  r o o f  h o u s e s  and  d w e l l ­
i n g s  w i th  t h e  h i g h l y  in f la m m a b le  " c o u n t r y  t h a t c h "  commonly u se d  by 
t h e  i s l a n d ' s  i n h a b i t a n t s .  H e n c e fo r th  a  l e s s  in f la m m a b le  m a t e r i a l  
made o f  bamboo had  t o  be u s e d  i n  i t s  p l a c e ,  and f a i l u r e  t o  comply
w i t h  t h i s  p r o v i s i o n  c o u ld  be p e n a l i s e d  w i t h  a  f i n e  o f  £ 5 0  or  t h r e e
2m onths im p r is o n m e n t .  The r o o f i n g  r e q u i r e d  by t h e  o r d in a n c e  was 
an  ex p en se  n o t  e a s i l y  a f f o r d e d  by Lagos r e s i d e n t s ,  b u t  t h e  o r d in a n c e  
was a l lo w e d  t o  re m a in  i n  f o r c e  u n t i l  i t  was found  i m p o s s i b l e  t o  p r o ­
v id e  s u f f i c i e n t  q u a n t i t i e s  o f  bamboo f o r  t h e  i s l a n d ' s  n e e d s . ^
S i m i l a r l y ,  an o r d in a n c e  to  compel l a n d -o w n e r s  t o  f i l l  i n  swamp 
a r e a s  on t h e i r  l a n d  d id  n o t  t a k e  a c c o u n t  o f  th e  b u rd e n  t h i s  would 
p l a c e  on th e  m a j o r i t y  o f  Lagos l a n d - o w n e r s .  T h is  o r d i n a n c e ,  h o w ev er ,  
was n o t  a l lo w e d  to  re m a in  i n  f o r c e ,  a s  even  th e  C o l o n i a l  O f f ic e  r e a ­
l i s e d  t h a t  i t  w ou ld  f a l l  " w i th  undue s e v e r i t y  on ow ners o f  swamp
1-  O rd in a n c e s  o f  Lagos can  be foun d  i n  CO 1 4 8 /1 - 3 ;  f o r  t h e  y e a r s  
Lagos was p a r t  o f  th e  Gold C o as t  c o lo n y ,  th e y  can  be  fou nd  i n  CO 
9 7 / 2 - 3 .
2 -  P e t i t i o n  o f  18 Dec. 1862 , i n  G lo v e r  t o  N e w c a s t le ,  9 Nov. 1863* CO 
1 4 7 /4 ;  o r d in a n c e  8 o f  9 A pr. 1 8 6 3 , CO 1 4 8 /1 .
3 -  P e t i t i o n  o f  9 Nov. 1863* i n  G lo v e r  t o  N e w c a s t le ,  9 Nov. 1 8 6 3 , CO 
1 4 7 /4 ;  o r d in a n c e  2 o f  7 J a n .  1 8 6 5 , CO 1 4 8 /1 .
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l a n d ,  who b e in g  p o o r  p e o p le ,  may r e a l l y  be w i th o u t  th e  means o f  
e f f e c t i n g  w hat t h e  O rd in an ce  r e q u i r e s  o f  them."
E a r ly  l e g i s l a t i o n  was a l s o  d e s ig n e d  t o  r e g u l a t e  p u b l i c  s a l e s  
on t h e  i s l a n d .  O rd in a n c e s  were p a s s e d  l i c e n s i n g  p u b l i c  a u c t i o n e e r s  
and  r e q u i r i n g  them  t o  p o s t  s e c u r i t i e s  o f  a s  much a s  £ifOO; o t h e r s  r e ­
q u i r e d  p e r s o n s  s e l l i n g  s p i r i t s  t o  o b t a i n  e i t h e r  a  w h o le s a l e  o r  r e t a i l  
l i c e n s e  c o s t i n g  £50  and £25  r e s p e c t i v e l y ;  and s t i l l  o t h e r s  p r o v id e d  
f o r  th e  l i c e n s i n g  o f  haw kers  and p e d l a r s  a t  a  n o m in a l  f e e .  A lth o u g h  
t h e s e  o r d in a n c e s  were e n a c te d  t o  p r o v id e  a  s o u rc e  o f  re v e n u e  f o r  th e  
s e t t l e m e n t  and some s a f e g u a r d s  a g a i n s t  d e f e c t i v e  m e r c h a n d i s e ,  t h e y  
p ro v e d  t o  be a  s o u r c e  o f  " g r e a t  a n n o y an c e"  t o  p e t t y  t r a d e r s  and  i n  
some c a s e s  im peded th e  g ro w th  o f  t r a d e  w i t h  th e  i n l a n d  s t a t e s .  A f­
t e r  l e s s  th a n  a  y e a r ,  t h e r e f o r e ,  th e  o r d i n a n c e s  r e q u i r i n g  l i c e n s e s
3
f o r  th e  s a l e  o f  s p i r i t s  and f o r  haw king and  p e d d l i n g  w ere  r e p e a l e d .
In  t h e  f o l lo w in g  y e a r ,  h o w ev er ,  an o r d in a n c e  a g a in  p r o v id e d  f o r  th e
l i c e n s i n g  o f  r e t a i l e r s  o f  s p i r i t s ,  b u t  i n  o r d e r  n o t  t o  o b s t r u c t
t r a d e  w i th  th e  palm  r i c h  s t a t e s  on t h e  m a in la n d ,  w h o l e s a l e r s  w ere
if
a l lo w e d  t o  p l y  t h e i r  t r a d e  u n l i c e n s e d .
As t h e  y e a r s  p a s s e d ,  t h e  e m p h a s is  o f  c o l o n i a l  l e g i s l a t i o n  came 
n o t i c e a b l y  t o  f a v o u r  E u ropean  com m erc ia l  i n t e r e s t s .  W hile  i t  was t o
1-  O rd in an ce  19 o f  28 O c t.  1 8 6 3 , CO 1 ^ 8 /1 ;  CO t o  F reem an , 30 Dec. 
1863, CO 14-7A*
2 -  S e e ,  f o r  e x am p le , o r d in a n c e  7 o f  9 A p r .  1863» o r d in a n c e  15 o f  18 
S e p t .  1863* smd o r d in a n c e  14 o f  8 S e p t .  1863* CO 1A 8/1 .
3 -  O rd in an ce  3 o f  26 Feb . 1864 and o r d in a n c e  A o f  26 F e b . 1864 ,
CO 1A8/ 1 .
A- O rd in an ce  13 o f  5 Dec. 1 8 6 5 , CO 1 if8 / 1 .
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a  l a r g e  d e g re e  t r u e  t h a t  th e  o v e r a l l  i n t e r e s t s  o f  t h e  c o lo n y  d id  
n o t  o f t e n  c o n f l i c t  w i th  th o s e  o f  th e  E uropean  t r a d i n g  comm unity, 
t h e r e  w ere i n s t a n c e s  when th e y  d i d .  In  su c h  c a s e s ,  p e t i t i o n s , f r o m  
th e  v a r i o u s  Chambers o f  Commerce i n  E n g la n d  w ere n o t  l i g h t l y  d i s ­
r e g a r d e d ,  and  th o u g h  i t  c a n n o t  be s a i d  t h a t  th e  m a jo r  i n t e r e s t s  
o f  th e  c o lo n y  w ere  s a c r i f i c e d  f o r  t h o s e  o f  t h e  L a n c a s h i r e  c o t t o n  
m e r c h a n t s ,  t h e i r  v iew s h e l d  c o n s i d e r a b l e  w e ig h t  and w ere  g e n e r a l l y  
h e ed e d  by t h e  c o l o n i a l  a u t h o r i t i e s .
The a d u l t e r a t i o n  o f  p a l m - k e r n e l s ,  f o r  exam ple , was a  d i r e c t  
t h r e a t  t o  th e  r e p u t a t i o n  o f  th e  c o l o n y 's  p ro d u ce  and  by th e  end o f  
t h e  1 8 8 0 ' s ,  i t s  w id e s p re a d  p r a c t i c e  had r e s u l t e d  i n  a  lo w e r in g  o f  
t h e  p r i c e  o f f e r e d  f o r  Lagos k e r n e l s  i n  E u ropean  m a r k e t s .  A d u l t e r ­
a t i o n  o f  p ro d u ce  was n o t  a  new phenomenon by th e n ;  i n d e e d ,  th e  gov­
e r n m e n t ' s  a t t e n t i o n  had  b een  c a l l e d  t o  i t  on t h r e e  d i f f e r e n t  o c c a s ­
i o n s  i n  th e  p r e c e d in g  d e c a d e ,  and  i n  1875  a  n o t i c e  h ad  b een  p u b l i s h ­
e d  c a u t i o n i n g  a g a i n s t  t h i s  p r a c t i c e .  At th e  t im e ,  t h e  G overnor had  
m a in t a in e d  t h a t  th e  law s  o f  th e  c o lo n y  p e r t a i n i n g  t o  f r a u d  were
s u f f i c i e n t  f o r  t h i s  p u r p o s e ,  and  on t h i s  b a s i s  t h e  c o l o n y 's  c o u r t s
2h a d  found  a g a i n s t  a d u l t e r a t o r s .
But i t  had  become i n c r e a s i n g l y  d i f f i c u l t  f o r  t h e  c o u r t s  to  r e ­
t u r n  v e r d i c t s  a g a i n s t  p r o d u c e r s  on th e  c h a rg e  t h a t  p a lm - k e r n e l s  h a d  
b e en  i n t e n t i o n a l l y  s o a k e d .  The p r a c t i c e  was t o  k e e p  k e r n e l s  a t  t h e
1 -  Thomson t o  th e  C o l o n ia l  S e c r e t a r y ,  15 S e p t .  1888, i n  Moloney t o  
K n u t s f o r d ,  27 Feb . 1 8 8 9 , CO 1 4 7 /6 9 .
2 -  M in u tes  on T rade  M ee tin g  h e l d  26 S e p t .  1888, i n  i b i d .
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b o tto m  o f  a  p a r t i a l l y  f i l l e d  canoe f o r  a  few d a y s ,  o r  t o  a l lo w  them  
t o  so ak  f o r  some t im e  i n  th e  la g o o n  i t s e l f .  Both m ethods i n c r e a s e d  
t h e i r  w e ig h t  s u b s t a n t i a l l y ,  and  s i n c e  t h e y  were p u r c h a s e d  by w e i g h t ,  
i n t e n t i o n a l  s o a k in g  was o f  c o u r s e  f r a u d u l e n t .  However, u n l e s s  t h e  
a d u l t e r a t o r  was c a u g h t  i n  th e  a c t ,  f r a u d  was p r a c t i c a l l y  im p o s s ib le  
t o  p r o v e ,  a s  k e r n e l s  w ere u s u a l l y  t r a n s p o r t e d  by can o e  from  th e  i n ­
t e r i o r  and were bound to  become w et en r o u t e .  F o r  b o th  th e  c o u r t s  
and  th e  p u r c h a s e r s  o f  p a l m - k e r n e l s , th e  c o l o n y 's  law s  w e re ,  t h e r e f o r e ,  
i n a d e q u a t e •
An a t t e m p t  to  d e f i n e  a d u l t e r a t i o n  o f  p ro d u ce  and  l e g i s l a t e  a -  
g a i n s t  i t  s p e c i f i c a l l y  was made i n  1 8 8 9 . In  F e b r u a r y  o f  t h a t  y e a r ,  
an  o rd in a n c e  was e n a c te d  m aking i t  a  c r i m i n a l  o f f e n c e  n o t  o n ly  t o  
a d u l t e r a t e  p ro d u c e  b u t  even  t o  s e l l  k e r n e l s  w i th o u t  f i r s t  t a k i n g  
r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  t h e i r  b e in g  s o a k e d .  At th e  t im e ,  
t h e  C o l o n ia l  O f f ic e  had  some r e s e r v a t i o n s  a b o u t  th e  o r d i n a n c e ,  f e a r ­
in g  t h a t  i t  c o u ld  l e a d  t o  v i c t i m i s a t i o n  o f  some who h ad  no i n t e n t ­
i o n  o f  c o m m itt in g  f r a u d ,  b u t  i t  was n o t  d i s a l l o w e d  and  i t  came i n t o  
f o r c e  i n  March 1 8 8 9 *^
In  t h e  y e a r  t h a t  f o l lo w e d ,  a lm o s t  t h i r t y  c o n v i c t i o n s  were made 
u n d e r  t h e  p r o v i s i o n s  o f  t h e  o r d i n a n c e ,  b u t  t h e r e  was l i t t l e  f a l l i n g  
o f f  i n  c o m p la in t s  a g a i n s t  a d u l t e r a t i o n .  In  f a c t ,  a lm o s t  a l l  co n ­
v i c t i o n s  came from th e  d i s t r i c t  o f  B a d a g ry ,^  i n d i c a t i n g  p o s s i b l y
1 -  O rd in an ce  1 o f  14 Feb . 1 8 8 9 , CO 1 4 8 /2 .
2 -  M inute  by W in g f i e ld ,  9 A pr. 1 8 8 9 , on Moloney t o  K n u t s f o r d ,  27 
Feb . 1 8 8 9 , CO 1 4 7 /6 9 .
3 -  R e tu rn  o f  P r o s e c u t i o n s ,  i n  Moloney t o  K n u t s f o r d ,  24 A pr. 1 8 9 0 ,
CO 1 4 7 /7 4 .
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t h a t  e n fo rc e m e n t  was more s t r i c t  t h e r e ,  b u t  more l i k e l y  t h a t  th e  
C o l o n ia l  O f f i c e ' s  r e s e r v a t i o n s  had  n o t  b e en  w h o l ly  w i t h o u t  g r o u n d s .  
In d e e d ,  t h e  a c t i n g  G overnor o f  L ag o s , G .C . D enton , p r a c t i c a l l y  a d ­
m i t t e d  t h a t  v i c t i m i s a t i o n  was t a k i n g  p l a c e .  The new la w  p l a c e d  
t h e  b u rd en  o f  p r o o f  on th e  a c c u s e d ,  r e q u i r i n g  him  t o  show t h a t  
a d u l t e r a t i o n  had  n o t  b een  c a u s e d  by f r a u d u l e n t  m eans. But a s  he 
p o i n t e d  o u t ,  t h e  c l a s s  o f  p e o p le  who b r o u g h t  p ro d u c e  t o  t h e  m a rk e ts  
were n o t  o f  s u f f i c i e n t  e d u c a t i o n  t o  d e fe n d  th e m s e lv e s  u n l e s s  th e y  
em ployed a  l a w y e r .  A l th o u g h  Denton c o u ld  c o n s i d e r  t h i s  a  v i r t u e ,  
a s  i t  "w ould  i n v o lv e  c o n s i d e r a b l e  e x p e n se  and  w ould  be q u i t e  s u f f i c ­
i e n t  t o  d e t e r  th e  p e r s o n  p r o s e c u t e d  from  r u n n in g  su c h  a  r i s k  a  s e c -  
ond t im e " ,  t h i s  m eant t h a t  i n n o c e n t  t r a d e r s  c o u ld  be s u c c e s s f u l l y  
p r o s e c u t e d  o r  c o u ld  d e fe n d  th e m s e lv e s  o n ly  a t  g r e a t  e x p e n s e .
P e rh a p s  b e c a u se  o f  th e  i n h e r e n t  i n j u s t i c e s  i n  t h e  la w , v e ry  few 
p r o s e c u t i o n s  w ere  c a r r i e d  o u t  a f t e r  1 8 9 0 . But i t  was a l s o  t r u e  t h a t  
a  s t r i c t  e n fo rc e m e n t  o f  th e  o r d in a n c e  w ou ld  have damaged L a g o s ' r e ­
l a t i o n s  w i th  p a lm - k e r n e l  p r o d u c e r s  i n  t h e  i n t e r i o r .  M oreover, com­
p e t i t i o n  am ongst t h e  l a r g e r  co m m erc ia l  h o u s e s  was t o o  k e e n  t o  a l lo w  
f o r  any  m e a n in g fu l  o r  c o n c e r t e d  a c t i o n  on t h e i r  p a r t .  The c o m p la in t  
o f  m ost Lagos m e rc h a n ts  and  some E n g l i s h  Chambers o f  Commerce was 
n o t  so  much t h a t  t h e  law  was i n a d e q u a t e ,  b u t  t h a t  t h e  law  made i t  
in cu m b en t  upon th e  m e rc h a n ts  th e m s e lv e s  t o  i n s t i g a t e  p r o s e c u t i o n s  
a g a i n s t  v i o l a t o r s ,  and  t h i s  a c t i o n  c o u ld  l e a d  t o  s u s p e n s io n  o f  a
1 -  Denton t o  R ip o n , 8 J u l y  1893* CO 147/90* D enton  t o  R ip o n , 12 O c t .
1 8 9 3 * CO 147 / 9 1 .
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v i g i l a n t  m e r c h a n t ' s  s u p p l i e s  from  t h e  i n t e r i o r #  S in c e  most h o u s e s  
ad v an c ed  c r e d i t  t o  m iddlem en o r  p r o d u c e r s ,  i t  m ig h t  a l s o  have  r e ­
s u l t e d  i n  l a r g e  l o s s e s  s h o u ld  m e rc h a n ts  r e f u s e  t o  a c c e p t  th e  p r o -  
duce o f f e r e d  -  a d u l t e r a t e d  o r  n o t .  The dilem ma was common t o  a l l  
m e r c a n t i l e  e s t a b l i s h m e n t s  i n  L agos; a l l  were i n  f a v o u r  o f  r e g u l a t ­
i n g  th e  q u a l i t y  o f  p ro d u c e  coming t o  L a g o s ,  b u t  none w ere w i l l i n g  
t o  j e o p a r d i s e  t h e i r  s u p p l i e s .  T h e r e f o r e ,  a d u l t e r a t i o n  o f  p ro d u ce  
c o n t in u e d  a lm o s t  u n c h e c k e d ,  d e s p i t e  l e g i s l a t i o n  a g a i n s t  t h i s  p r a c ­
t i c e  •
A s i m i l a r  p a r t i a l i t y  to w a rd s  th e  i n t e r e s t s  o f  E uropean  commerc­
i a l  h o u se s  can  be s e e n  i n  t h e  r e g u l a t i o n  o f  t h e  s a l e  o f  m a n u fa c tu re d  
goods t o  A f r i c a n s  i n  th e  i n t e r i o r .  In  1888 , an o r d in a n c e  amended 
th e  law  r e l a t i n g  t o  t h e  l a b e l l i n g  and  m ark in g  o f  im p o r te d  m erchand­
i s e .  L ike  th e  " A d u l t e r a t i o n  o f  P ro d u c e "  o r d i n a n c e ,  i t  was an o f f ­
en ce  t o  r e p r e s e n t  m e rc h a n d is e  f a l s e l y  by  -  i n  t h i s  c a s e  -  i n a c c u r ­
a t e  l a b e l s  o r  m a r k in g s ,  o r  t o  s e l l  f a l s e l y  m arked m e rc h a n d is e  w i t h -
2o u t  f i r s t  h a v in g  t a k e n  p r e c a u t i o n s  a g a i n s t  t h i s .  T h ere  was n o t ,  
ho w ev er ,  any  v i g o r o u s  e n fo rc e m e n t  o f  t h i s  la w , s i n c e  b u y e rs  o f  manu­
f a c t u r e d  goods w ere  m a in ly  p e o p le  from  th e  i n t e r i o r ,  who were e i t h e r  
i g n o r a n t  o f  th e  law  o r  i n  no p o s i t i o n  t o  co m p la in  o r  b o t h .
O ther  r a t h e r  s h a r p  p r a c t i c e s  w ere  a l s o  c u r r e n t  a t  t h i s  t im e .  
P i e c e s  o f  wood, f o r  i n s t a n c e ,  would o f t e n  be i n s e r t e d  i n  l a r g e  
b u n d le s  o f  s a t i n  c l o t h ,  i n c r e a s i n g  th e  o v e r a l l  w e ig h t  o f  th e  c l o t h
1 -  C a r t e r  t o  R ip o n , 7 D ec. 1893* CO 1 ^ 7 /9 1 •
2 -  O rd in an ce  8 o f  6 Nov. 1888 , CO 1*f 8 / 2 .
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by a s  much a s  two p o u n d s .  As t h i s  c l o t h  was p u r c h a s e d  by w e ig h t  
and  n o t  l e n g t h ,  th e  p i e c e s  o f  wood i n  th e  b u n d le  had  th e  same e f f ­
e c t  a s  t h e  s o a k in g  o f  p a l m - k e r n e l s ,  and  p e rh a p s  i n f l u e n c e d  th e  c o n -  
t m u a t i o n  o f  t h a t  p r a c t i c e ;  b u t  a g a in  no s p e c i a l  t r e a t m e n t  was 
th o u g h t  n e c e s s a r y  to  e n s u re  t h a t  r e a s o n a b l e  s t a n d a r d s  w ere  m ain­
t a i n e d .
By f a r  th e  m ost u r g e n t  p rob lem  a lo n g  t h e s e  l i n e s  was th e  s a l e  
o f  woven c l o t h  t o  A f r i c a n  t r a d e r s  i n  t h e  i n t e r i o r .  U n t i l  t h e  1 8 9 0 's ,  
i t  had  b e en  c u s to m a ry  f o r  woven goods t o  be f o l d e d  i n  l e n g t h s  o f  
t h i r t y - s i x  i n c h e s  b e f o r e  b e in g  boxed . A f r i c a n s  w ere  th u s  a b l e  t o  
ju d g e  th e  amount o f  c l o t h  p u rc h a s e d  by c o u n t in g  th e  number o f  f o l d s  
i n  each  b o x ,  on t h e  a s s u m p t io n  t h a t  e ac h  f o l d  r e p r e s e n t e d  two y a r d s  
o f  m a t e r i a l .  But t h e  l e a n  y e a r s  a f t e r  th e  s e p a r a t i o n  cf Lagos from  
t h e  Gold C o a s t  b r o u g h t  w i th  them th e  s h a r p  p r a c t i c e s  t h a t  o f t e n  
accompany d e c l i n i n g  p r o f i t  m a rg in s ;  and  woven goods came i n c r e a s ­
i n g l y  t o  be f o l d e d  i n  s h o r t e r  l e n g t h s .  U n s u s p e c t in g  A f r i c a n s  were 
s t i l l  p u r c h a s i n g  boxed  c l o t h  t h i n k i n g  th e  f o l d s  r e p r e s e n t e d  th e  
t r u e  l e n g t h ,  and  th e y  w ere  r u d e l y  sh o c k e d  when t h e y  fo u n d  t h i s  was 
no  l o n g e r  th e  c a s e .  By 1893« c o m p la in t s  from  o v e r - c h a r g e d  A f r i c a n s  
t h r e a t e n e d  t o  d i s r u p t  th e  now r e c o v e r e d  t r a d e  o f  t h e  c o lo n y , ,  and
t h e  c o l o n i a l  a u t h o r i t i e s ,  t h e r e f o r e ,  deemed i t  n e c e s s a r y  to  i n t e r -
2v e n e .
L e g i s l a t i o n  i n  t h i s  c a s e  was n o t  d i f f i c u l t  t o  d e v i s e ,  n o r
1 -  L e t t e r  i n  The A f r i c a n  T im es , 1 S e p t .  1890
2 -  C a r t e r  t o  R ip o n , 17 J a n .  l8 9 3 i  CO 1^7 /89*
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w ould  p o l i c i n g  p r e s e n t  any c a u se  f o r  r e s e n t m e n t ;  and u n l i k e  th e  
a d u l t e r a t i o n  o f  p r o d u c e ,  a t t e m p t e d  f r a u d  c o u ld  e a s i l y  be proved#
At th e  b e g in n in g  o f  1 8 9 3 * an  o rd in a n c e  was p a s s e d  m aking  i t  i l l e g a l  
t o  im p o r t  any  woven goods a f t e r  th e  f i r s t  o f  F e b ru a ry  i n  f o l d s  o f  
l e s s  t h a n  t h i r t y - s i x  in c h e s #  I n  a d d i t i o n ,  th e  t o t a l  number o f  
y a r d s  and  i n c h e s  h ad  to  be m arked on th e  o u t s i d e  o f  th e  c o n t a i n e r  
i n  an  e a s i l y  s e e n  p o s i t i o n *  As f o r  goods a l r e a d y  i n  th e  c o lo n y ,  an 
e x t r a  y e a r  would  be a l lo w e d  f o r  t h e i r  d i s p o s a l ,  b u t  th e n  no f u r t h e r  
m e rc h a n d ise  c o u ld  be s o l d  w i th o u t  c o n fo rm in g  t o  th e  o rd in a n c e  *s 
s p e c i f i c a t i o n s .
The r e g u l a t i o n  o f  woven goods a f f e c t e d  n o t  o n ly  m e rc h a n ts  i n  
th e  c o lo n y  b u t  l a r g e  c o t t o n  e x p o r t e r s  i n  E ng land  a s  w e l l#  I t  was 
t h i s  l a t t e r  g ro u p  e s p e c i a l l y  who f e l t  t h e  w e ig h t  o f  t h e  new law , 
a s  none o f  t h e i r  s t o c k  on hand  met w i th  i t s  r e q u i r e m e n t s .  T h e i r  
o b j e c t i o n s  t o  t h e  law  -  v o i c e d  th ro u g h  t h e i r  r e s p e c t i v e  Chambers 
o f  Commerce -  c o u ld  n o t  be o v e r lo o k e d  by  t h e  C o l o n i a l  O f f i c e ,  who 
a t  any  r a t e  w ere  n o t  w i t h o u t  sym pathy  f o r  t h e i r  p r e d i c a m e n t .  P rim ­
a r i l y  t h e s e  o b j e c t i o n s  w ere t o  t h e  l e n g t h  o f  t im e  a l lo w e d  by th e  
o r d in a n c e  b e f o r e  im p o r te d  goods had  t o  be  f o l d e d  and m arked a c c o r d ­
i n g  to  th e  new p r o c e d u r e ,  and  th e y  s u g g e s t e d  th e  t im e  l i m i t  be e x ­
t e n d e d  to  1 Ju n e  1893  t o  a l l o w  f o r  t h e  sh ip m e n t  o f  t h e i r  s t o c k s .
T h is  was a g r e e d  t o  by  th e  C o l o n i a l  O f f i c e ,  and  an amendment was 
p a s s e d  i n  March p o s tp o n in g  t h e  d e a d l in e  f o r  t h e  i m p o r t a t i o n  o f  goods
1 -  O rd in an ce  2 o f  17 J a n .  1893* CO 148/2#
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f o r  f i v e  m o n th s .
Even w i th  t h i s  e x t e n s i o n ,  i t  p ro v e d  im p o s s ib l e  -  o r  so  i t  was 
c la im e d  -  t o  d i s p o s e  o f  s t o c k  i n  E ng lan d  o r  L ag o s ,  and  a  l a t e r  a -  
mendment e x te n d e d  th e  t im e  l i m i t  f o r  t h e  i m p o r t a t i o n  o f  goods t o  
O c to b e r  1893 and  f o r  t h e  s a l e  o f  t h e s e  goods i n  th e  c o lo n y  t o  th e  
3 1 s t  December 1894. But a g a i n ,  t h e s e  e x t e n s i o n s  w ere  r e g a r d e d  a s  
i n s u f f i c i e n t ,  and  th e  p r o v i s i o n s  o f  th e  o r d in a n c e  w ere  k e p t  i n  a b e y ­
ance  u n t i l  A p r i l  1894. A new o rd in a n c e  was th e n  e n a c te d  w hich  a g a in  
l e n g th e n e d  th e  t im e  l i m i t  f o r  th e  i m p o r t a t i o n  o f  goods t o  J u l y  1 o f  
t h a t  y e a r ,  and  a l lo w e d  t h e i r  s a l e  i n  L agos f o r  y e t  a n o t h e r  y e a r . ^
From J a n u a r y  1893» t h e r e f o r e ,  e x p o r t e r s  i n  E ng land  and  w h o l e s a l e r s  
i n  Lagos w ere  g r a n t e d  t h r e e  t im e  e x t e n s i o n s  i n  w h ich  t o  d i s p o s e  o f  
t h e i r  s to c k s  u n d e r  c o n d i t i o n s  t h a t  w ere  a d m i t t e d  t o  be dam aging t o  
t h e  c o l o n y 1s  i n t e r e s t s  and w ere  n o t  f a r  rem oved from  b e in g  f r a u d u ­
l e n t .  S e v e n te e n  m onths i n  a l l  e l a p s e d  b e f o r e  th e  law s  r e q u i r i n g  
woven g o o d s  t o  be a c c u r a t e l y  f o ld e d  and  m arked became e f f e c t i v e .
The co m m erc ia l  i n t e r e s t s  o f  t h e  c o lo n y  a l s o  d i c t a t e d  th e  l a c k ­
l u s t r e  e n fo rc e m e n t  o f  th e  la w s  a g a i n s t  s l a v e r y .  S l a v e r y  i n  any form  
h ad  been  a b o l i s h e d  th r o u g h o u t  t h e  B r i t i s h  c o l o n i e s  by t h e  Act 3 & 4 
W. IV . c .  73• s .  12 e x p la in e d  by t h e  A ct 6 & 7 V i e t .  C. 9 8 . s .  2 .
1 -  L iv e r p o o l  Chamber o f  Commerce t o  R ip o n ,  5 A pr. 1 8 9 3 * 2^nJ M an ch es t­
e r  Chamber o f  Commerce t o  R ip o n , 13 M ar. 1893* CO 1 4 7 /9 2 ;  CO t o  
th e  O f f i c e r  A d m in is te r in g  th e  G overnm ent, 26 A pr. 1893* CO 1 4 7 /9 2 ;  
o r d in a n c e  3 o f  28 Mar. 1893* CO 1 4 8 /2 .
2 -  O rd in an ce  3 o f  30 June  1893* CO 1 4 8 /2 .
3 -  O rd inance  4 o f  6 A pr. 1894 , CO 1 4 8 /2 .
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In  L ag o s ,  h o w ev er ,  s l a v e r y  e x i s t e d  a t  t h e  t im e  o f  t h e  B r i t i s h  o ccu ­
p a t i o n  i n  1861  and c o n t in u e d  t o  e x i s t ,  th o u g h  i n  an  a t t e n u a t e d  fo rm , 
u n t i l  t h e  end  o f  t h e  n i n e t e e n t h  c e n tu ry *  P a r t  o f  t h e  d i f f i c u l t y  i n  
coming t o  te rm s  w i th  th e  p ro b lem  was th e  t h r e e - s i d e d  n a t u r e  o f  
s l a v e r y  a t  L a g o s : t h e r e  was t h e  i n s t i t u t i o n  o f  d o m e s tic  s l a v e r y  on 
th e  i s l a n d ;  th e  s l a v e - t r a d e ,  b o th  i n  and  a ro u n d  L ag os ;  and  runaw ay 
s l a v e s  from  A f r i c a n  s t a t e s  i n  th e  i n t e r i o r .  B ecause  o f  th e  d e l i c a t e  
p o l i t i c a l  s i t u a t i o n  i n  Lagos and  th e  te n u o u s  r e l a t i o n s h i p  be tw een  
Lagos and  h e r  p a lm -p ro d u c in g  n e ig h b o u r s  on th e  m a in la n d ,  a d m i n i s t r a ­
t i o n  o f  th e  a n t i - s l a v e r y  la w s  was n o t  v iew ed  a s  p r a c t i c a b l e .  Though 
a p p l i c a b l e  t o  t h e  c o lo n y ,  a n t i - s l a v e r y  la w s  were i n c o m p a t i b le  w i th  
t h e  o v e r a l l  i n t e r e s t s  o f  th e  c o lo n y  and th e y  were n o t ,  t h e r e f o r e ,  
s t r i c t l y  e n f o r c e d  by th e  a u t h o r i t i e s .
D u rin g  th e  decade  p r e c e d i n g  th e  B r i t i s h  o c c u p a t io n  o f  L agos, 
th e  e x i s t e n c e  o f  d o m e s tic  s l a v e r y  h a d  l a r g e l y  been  ig n o r e d  by B r i t ­
i s h  c o n s u l s .  I t  was o n ly  i n  1861 t h a t  some s t e p s  w ere  t a k e n  t o  r e g ­
i s t e r  s l a v e s  o f  e m ig r a n t s  who c la im e d  B r i t i s h  p r o t e c t i o n ,  w i th  a  
v iew  to w a rd s  t h e i r  m anum iss ion  a t  a  l a t e r  d a t e .  Lagos was n o t  th e n  
a  B r i t i s h  p o s s e s s i o n ,  and  s l a v e r y  c o u ld ,  t h e r e f o r e ,  be t o l e r a t e d ;  
a f t e r  th e  c e s s i o n ,  how ever ,  t h e  p ro b lem  c o u ld  no l o n g e r  be i g n o r e d .  
The S e c r e t a r y  o f  S t a t e  f o r  C o lo n ie s  a t  th e  t im e ,  th e  Duke o f  New­
c a s t l e ,  h ad  i n  f a c t  o b j e c t e d  to  t a k i n g  p o s s e s s i o n  o f  Lagos b e c a u se  
o f  t h e  p r e v a l e n c e  o f  s l a v e r y  am ongst t h e  p o p u l a t i o n ,  and  i t  was 
r e a l i s e d  t h a t  u n l i k e  th e  G old C o a s t ,  w here  t h e r e  was no t e r r i t o r i a l  
s o v e r e i g n t y  beyond  th e  w a l l s  o f  th e  f o r t s ,  ’’Lagos w ould  form an e x -
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c e p t i o n  i n  t h i s  r e s p e c t " ,  and  t h e  B r i t i s h  governm en t w ould  be
' I
b r o u g h t  i n t o  im m e d ia te  c o n t a c t  w i th  t h i s  i n s t i t u t i o n *
To j u s t i f y  a  c o n t i n u a t i o n  o f  t h e  p o l i c y  o f  n o n - i n t e r f e r e n c e
w i th  d o m e s tic  s l a v e r y  on th e  i s l a n d ,  a  r a t h e r  s p u r i o u s  a rgu m en t was
p u t  f o r t h  by t h e  c h i e f  c l e r k  a t  th e  C o l o n i a l  O f f i c e ,  S i r  George
Barrow* The t r e a t y  c e d in g  L agos to  th e  Crown, he w r o t e ,  p ro v id e d
l!t h a t  th e  i n h a b i t a n t s  o f  t h e  I s l a n d  and  T e r r i t o r i e s  a s  th e  Q u e en 's
S u b j e c t s  and  u n d e r  Her S o v e r e i g n t y ,  Crown and  J u r i s d i c t i o n  and
governm en t w i l l  be s t i l l  s u f f e r e d  t o  l i v e  t h e r e " .  The p e o p le  o f
Lagos w e re ,  t h e r e f o r e ,  t o  c o n t in u e  t o  a b id e  t h e r e  a s  th e  Q u e en 's
s u b j e c t s .  But t h i s  d e c l a r a t i o n ,  Barrow  a rg u e d ,
i s  c l e a r l y  n o t  s u f f i c i e n t  t o  c o n s t i t u t e  them  B r i t i s h  
s u b j e c t s .  I t  was o n ly  a  few y e a r s  s i n c e  t h a t  i t  was 
d i s c o v e r e d  t h a t  t h e  whole body o f  L i b e r a t e d  A f r i c a n s  
a t  S i e r r a  Leone w ere  n o t  B r i t i s h  S u b j e c t s  and  an  Im­
p e r i a l  a c t  was r e q u i r e d  and p a s s e d  t o  make them s o .
He f u r t h e r  c o n te n d e d  t h a t  t h e  p e o p le  o f  Lagos had  a  K ing and c h i e f s  
o v e r  them and  tho ugh  th e y  m ig h t  have r e c o u r s e  t o  B r i t i s h  a u t h o r i t y  
"when i t  s u i t s  t h e i r  p u r p o s e s ,  t h e y  have  t h e i r  c u s to m s and p r e j u d ­
i c e s  t o  w hich  th e y  n a t u r a l l y  c l i n g "  -  one o f  t h e s e  b e in g  d o m es tic  
s l a v e r y ,  w hich  " i s  so  deep  r o o t e d  and  u n i v e r s a l  a s  t o  be i n c a p a b l e  
o f  b e in g  e r a d i c a t e d  w i t h i n  any  r e a s o n a b l e  t im e " .  " I t  seem ed u n av ­
o i d a b l e " ,  c o n c lu d e d  B arrow , b u t  " t h a t  t h e  B r i t i s h  governm en t m ust
2
make th e  b e s t  o f  t h i s  e v i l  a s  th e y  may be a b l e . "
1 -  Memorandum by B arrow , 10 J u l y  1862, CO 1 ^ 7 /1 .
2 -  I b i d . The L i b e r a t e d  A f r i c a n  Act o f  1853* 16 & 17 V i e t .  c .  8 6 . 
T h is  A ct can  be found  i n  C.W. Newbury, B r i t i s h  P o l i c y  Towards 
West A f r i c a ,  O xford  19^5? 5 6 ^ -6 6 .
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B a r ro w 's  s o p h i s t r y ,  h o w ev er ,  was u n a c c e p t a b l e  t o  S i r  F r e d e r i c k  
R o g e rs ,  who p o i n t e d  o u t  t h a t  s l a v e r y  i n  a l l  fo rm s had  b e en  " u n e q u iv ­
o c a l l y "  a b o l i s h e d  th r o u g h o u t  Her M a j e s t y ’s  d o m in io n s .  But r e a l i s ­
i n g  t h e  p o s s i b l e  c o n se q u e n c e s  o f  t a k i n g  su c h  a  d e te rm in e d  s t a n d ,  
t h e  C o l o n i a l  O f f i c e  i n s t e a d  r e q u e s t e d  G o v e rn o r  Freem an t o  in fo rm  
them w hat m e a su re s  w ere b e in g  t a k e n  i n  Lagos to  end d o m e s t ic  s l a v e r y  
t h e r e
F o r  t h e i r  p a r t ,  th e  Lagos g o vern m en t had  g iv e n  no th o u g h t  to  
th e  p ro b le m . In  June  1862, t h e  fo rm er  Oba, Kosoko, and  h i s  f o l l ­
ow ers had  been  a l lo w e d  by  th e  a u t h o r i t i e s  t o  r e t u r n  t o  Lagos u n d e r  
v e r y  s t r i n g e n t  c o n d i t i o n s ;  b u t  Freeman h a d  n o t  i n c l u d e d  any c o n d i t ­
io n  r e s p e c t i n g  th e  p r a c t i c e  o f  s l a v e r y  am ongst K o so k o ?s  p e o p le  -  an
2o v e r s i g h t  f o r  w h ich  th e  C o l o n ia l  O f f i c e  to o k  him t o  t a s k .  Freeman
d i d ,  h o w ev er ,  s e e  th e  p ro b lem  i n  i t s  t r u e  p e r s p e c t i v e .  T here  were
two c l a s s e s  o f  d o m e s tic  s l a v e s  i n  L ag o s ,  t h o s e  " a p p e r t a i n i n g  t o  t h e
s o i l  and  th e  s l a v e s  b r o u g h t  from  th e  i n t e r i o r " .  I n  h i s  v ie w ,
th e  s l a v e s  o f  t h e  s o i l  a r e ,  o f  c o u r s e ,  b e t t e r  o f f  b e in g  
i n  t h e i r  own c o u n t r y ,  and t h e i r  s e r v i t u d e  i s  more l i k e  
s e r fd o m  th a n  s l a v e r y  -  and  I  s c a r c e l y  t h i n k  any  l e g i s l a ­
t i o n  w ould make an  im m ed ia te  change  i n  t h e i r  l o t ,  h a v in g  
b e en  b o rn  and grown up w i th  f i x e d  i d e a s  w h ich  a r e  n o t  
e a s i l y  e r a d i c a t e d .  3
As f o r  s l a v e s  from  th e  i n t e r i o r ,  Freem an th o u g h t  t h e y  would
work h a rd  f o r  t h e i r  l i b e r t y  i f  g iv e n  th e  c h a n c e ;  b u t  a s  t o  th e  mode
o f  c o m p e n sa t in g  ow ners ,  he c o u ld  o f f e r  no a d v i c e .
1 -  N e w c as tle  t o  Freem an , 23 J u l y  1862 , and  n o te  by R o g e rs  on th e  
d r a f t ,  CO 1 ^ 7 /1 .
2 -  N e w c as tle  t o  Freem an, 21 Aug. 1862 , CO 1*f7/1.
3 “ Freem an t o  N e w c a s t le ,  9 O c t .  1862, CO 14-7/1.
Many o f  t h e s e  ( s l a v e s  from  th e  i n t e r i o r )  a r e  h e l d  by 
p e o p le  who have  no o t h e r  r i g h t  t o  them th a n  t h a t  o f  
t h e  k i d n a p p e r .  H undreds a r e  runaw ay s l a v e s  from Why- 
dafa, P o r to  Novo, A bbeoku ta  and Epe who h av e  been  s e i z e d  
a g a i n  h e r e  by Docemo o r  h i s  c h i e f s .  S t i l l  an immense 
number have  b een  p u rc h a s e d  i n  f a i r  m a rk e t ,  an d  w ere th e  
l e g a l  p r o p e r t y  o f  t h e i r  p u r c h a s e r s  b e f o r e  Lagos was c e d ­
ed  t o  th e  B r i t i s h  Crown. To t a k e  them away t h e r e f o r e  
w i t h o u t  some s o r t  o f  c o m p e n sa t io n  w ould  a p p e a r  an a c t  
o f  im p o l i c y  a s  w e l l  a s  i n j u s t i c e .
Freeman c o u ld  s e e  t h r e e  p o s s i b l e  s o l u t i o n s :  s l a v e s  m ig h t  be a p p re n ­
t i c e d  w i t h o u t  p r e j u d i c i n g  th e  i n t e r e s t s  o f  t h e i r  ow n ers ;  th e  e x i s t -  
o f  d o m e s t ic  s l a v e r y  c o u ld  be i g n o r e d ,  e x c e p t  when a  s l a v e  so u g h t  
p r o t e c t i o n ;  o r  t h i r d l y ,  s l a v e s  c o u ld  be e m a n c ip a te d  by e d i c t ,  i n
w hich  c a s e ,  h o w e v er ,  he " c o u ld  n o t  an sw er f o r  th e  s a f e t y  o f  th e  town
1
w i th o u t  a  v e r y  much i n c r e a s e d  m i l i t a r y  f o r c e . "
The C o l o n i a l  O f f ic e  were i n  g e n e r a l  a g re e d  t h a t  g r a d u a l  manu­
m is s io n  by  a p p r e n t i c i n g  s l a v e s  was b e s t  i n  t h e  c i r c u m s t a n c e s ,  b u t  
a s  R ogers  n o t e d ,  t h i s  c o u ld  " o n ly  be  c a r r i e d  i n t o  e f f e c t  i l l e g a l l y  
o r  u n d e r  a  new a c t  o f  P a r l i a m e n t " .  The P a r l i a m e n t a r y  U n d e r - S e c r e ta r y  
o f  S t a t e ,  C h i c h e s t e r  F o r t e s c u e ,  had  two n o v e l  s u g g e s t i o n s : su sp e n d  
th e  law s  o f  P a r l i a m e n t  p e r t a i n i n g  t o  s l a v e r y  i n  Lagos w h i l e  im p le ­
m en tin g  F re e m a n 's  f i r s t  p r o p o s a l ;  o r  t r a n s f o r m  Lagos i n t o  a  p r o t e c t ­
o r a t e ,  r e t a i n i n g  o n ly  f o r t s ,  f a c t o r i e s  and u s e f u l  g ro u n d s  a s  B r i t ­
i s h  t e r r i t o r y .  The Duke o f  N e w c a s t le ,  somewhat c o n f u s e d ,  d e c id e d
a g a i n s t  any  im m e d ia te  d e c i s i o n  and r e f e r r e d  th e  m a t t e r  f o r  F o r e ig n
2
O f f ic e  s c r u t i n y .
1 -  I b i d .
2 -  M in u tes  by R o g e rs ,  20  Nov. 1862, F o r t e s c u e ,  28 Nov. 1862 and New­
c a s t l e ,  n . d . ,  on i b i d .
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One y e a r  l a t e r ,  t h e  F o r e ig n  O f f ic e  had  s t i l l  n o t  a n sw e red ;  
by t h e n ,  h o w e v e r ,  an o r d in a n c e  had been  p a s s e d  i n  Lagos p r o v id in g  
f o r  th e  r e g i s t r a t i o n  o f  a l l  s l a v e s  i n  th e  s e t t l e m e n t .  I f  w i t h in  
t h r e e  m onths o f  i t s  e n a c tm e n t ,  a  s l a v e  was n o t  r e g i s t e r e d  w i th  th e  
c o l o n i a l  a u t h o r i t i e s ,  he w ould  be c o n s i d e r e d  f r e e ,  w i t h o u t  any  com­
p e n s a t i o n  b e in g  p a i d  t o  h i s  ow ner. In  a d d i t i o n ,  t h e  o r d in a n c e  r e ­
q u i r e d  a l l  S i e r r a  Leonean and  B r a z i l i a n  s l a v e - h o l d e r s  t o  a p p r e n t i c e
t h e i r  s l a v e s  i n  a c c o rd a n c e  w i th  th e  d i c t a t e s  o f  th e  S la v e  C o u r t  o r
2
l o s e  a l l  t h e i r  r i g h t s  o v e r  them .
In  p r a c t i c a l  t e r m s ,  t h e  o rd in a n c e  was w e l l  s u i t e d  t o  t h e  s i t ­
u a t i o n  a t  L ag o s ,  b u t  by i d e n t i f y i n g  th e  B r i t i s h  g o v e rn m en t w i th  
s l a v e r y ,  t h e  C o l o n ia l  O f f ic e  had  no c h o ic e  b u t  t o  d i s a l l o w  i t .  F o r t ­
e s c u e  th o u g h t  i t  s t r a n g e  t h a t  ’’th e  Lagos a u t h o r i t i e s  s h o u ld  l e g i s ­
l a t e  w i th  su c h  i n f a n t i n e  ( s i c )  s i m p l i c i t y  and c a l l  S l a v e r y  ’S l a v e r y * " ,  
b u t  R o g e rs  f e l t  ”no d o u b t  t h a t  th e  p r o p e r  c o u rs e  was t o  l e g i s l a t e  
i n  th e  d i r e c t i o n  i n d i c a t e d " .  A more c o m p re h e n s iv e  m easu re  was th e n  
i m p r a c t i c a b l e ,  f o r  "any  s t e p  w hich  b r o u g h t  i n t o  l i g h t  th e  f a c t  t h a t  
s l a v e s  a r e  u n d e r  no o b l i g a t i o n  to  obey t h e i r  ow ners w ould  be p ro b ­
a b l y  i n  th e  n a t u r e  o f  a  s o c i a l  r e v o l u t i o n " .  But he a s  w e l l  saw th e  
p a ra d o x  o f  th e  s i t u a t i o n .
So l o n g  a s  l a b o r  i s  w o r t h l e s s ,  s l a v e r y  w i l l  be l i g h t .
I n  p r o p o r t i o n  a s  s l a v e  l a b o r  becomes p r o d u c t i v e  o f  
p r o f i t ,  i t  w i l l  be g r i n d i n g l y  e x a c t e d .  I s  t h e r e  n o t ,
1 -  M inu te  by N e w c a s t le ,  10 Nov. 1 8 6 3 , on i b i d .
2 -  O rd in an ce  20 o f  28 O ct. 1 8 6 3 , CO 1 ^ 8 /1 .  The S la v e  C o u r t  c o u ld  d e ­
c id e  th e  l e n g t h  o f  t im e  s l a v e s  w ould  be a p p r e n t i c e d ,  a f t e r  w hich 
th e y  w ould  be f r e e  t o  s e e k  o t h e r  em ploym ent.
286
t h e r e f o r e , c o n s i d e r a b l e  f e a r  l e s t  by e n c o u r a g in g  l e g ­
i t i m a t e  commerce we may t u r n  s e r fd o m , w i th  i t s  l o o s e  
i n t e r m i t t e n t  o b l i g a t i o n s ,  i n t o  t h a t  u n r e l e n t i n g ,  m eth­
o d iz e d  s l a v e r y  w h ich  i s  i n f l i c t e d  by a  m a s t e r ,  who 
s e e s  h i s  way t o  m aking  a  p r o f i t  on e v e r y  h o u r  o f  h i s  
s l a v e fs  l a b o r .
For R o g e rs ,  t h i s  was ,!s t r o n g  g ro u n d  f o r  p r e s s i n g  m anu m iss ion  a s  v i g ­
o r o u s ly  a s  i s  p r a c t i c a b l e  w i t h o u t  m a n i f e s t  im p ru d e n c e ,  i n  o r d e r  t o  
a n t i c i p a t e  t h e  p e r i o d  when t h e  g ro w th  i n  c i v i l i z a t i o n  w i l l  i n t e n s i f y ” 
th e  l o t  o f  s l a v e s *
R o g e rs  t h e r e f o r e  s u g g e s t e d  t h a t  a l t h o u g h  th e  o r d in a n c e  c o u ld  
n o t  be a l lo w e d  t o  re m a in  i n  f o r c e ,  a  new law  s h o u ld  be e n a c te d  by 
th e  l o c a l  l e g i s l a t i v e  c o u n c i l  w hich  w ould  g iv e  t h e  e f f e c t  o f  t h i s  
o rd in a n c e  w h i le  a v o id in g  th e  l e g a l  o b j e c t i o n s  t o  i t .  Such an  o r d i n ­
a n c e ,  h o w e v e r ,  w ould i n h e r e n t l y  have t o  r e c o g n i s e  t h e  i n s t i t u t i o n  o f  
s l a v e r y  i n  Lagos and w ould  t h e r e f o r e  have  t o  be s a n c t i o n e d  by P a r l i a ­
ment b e f o r e  i t  c o u ld  come i n t o  fo rc e *  T h is  m e a n t ,  h o w e v er ,  t h a t  
P a r l i a m e n t  w ould  have t o  s a n c t i o n  a  s y s te m  o f  v i r t u a l ,  though  m odi­
f i e d ,  s l a v e r y  and  ” im pose su c h  a  sy s te m  on a  p o p u l a t i o n ,  who, th o u g h  
u n c o n s c i o u s l y ,  have  i n  Law a c q u i r e d  th e  r i g h t s  o f  f r e e m e n ” .
B ecause  su c h  a  b i l l  w ould  have com prom ised  t h e  gov ernm en t *s 
a n t i - s l a v e r y  p o l i c y  i n  th e  e y e s  o f  i t s  o p p o n e n ts ,  t h e  C o l o n ia l  O ff­
i c e ,  now u n d e r  Edward C a r d w e l l ,  were r e l u c t a n t  t o  p r o c e e d  on t h i s  
t a c k .  I n s t e a d  i t  was d e c id e d  ” t o  r e l y  on th e  p r a c t i c a l  judgem ent 
and c a r e f u l  management o f  t h e  l o c a l  a u t h o r i t i e s ” t o  d e a l  w i th  th e  
p ro b le m . At t h e  same t im e ,  i t  was a l s o  recommended t h a t  w i th  th e
1 -  M in u te s  by  F o r t e s c u e ,  n . d . ,  and  R o g e r s ,  1*f Dec. 1863 , on G lo v e r  
t o  N e w c a s t le ,  10 Nov. 1 8 6 3 , CO 1 ^ 7 /4 .
e x c e p t i o n s  o f  th e  i s l a n d  o f  Lagos and  th e  towns o f  B adagry  and P a lm a , 
a l l  o t h e r  t e r r i t o r y  ced ed  by Dosunmu s h o u ld  be "em braced  i n  a P ro ­
t e c t o r a t e " ,  i n  o r d e r  t o  l i m i t  th e  c o n t a c t  o f  th e  B r i t i s h  governm ent 
w i th  d o m e s tic  s l a v e r y .
W ith th e  Lagos g overnm en t a p p r i s e d  o f  th e  C o l o n i a l  O f f ic e  *s 
d ilem m a, l e g i s l a t i o n  was c a r e f u l l y  w orded  t o  e n a b le  t h e  a u th o r i t i e s  
t o  d e a l  w i th  s l a v e r y  w i th o u t  e x p r e s s  m e n t io n  o f  i t s  e x i s t e n c e  on 
B r i t i s h  s o i l .  The o r d in a n c e  t h a t  e s t a b l i s h e d  th e  S la v e  Commission 
C o u r t  i n  November l 8 6 ^f, d i s c r e e t l y  a v o id e d  any  r e f e r e n c e  t o  s l a v e r y  
i n  L agos ;  t h e  c o u r t  was a l l e g e d l y  i n t e n d e d  t o  com pensa te  o n ly  ow ners 
o f  s l a v e s  who had  e s c a p e d  t o  L ag o s . The c o u r t  d i d  o f  c o u r s e  have 
j u r i s d i c t i o n  o v e r  d i s p u t e s  i n v o l v i n g  Lagos s l a v e s ,  b u t  L i e u t e n a n t -  
G overnor G lo v e r  a s s u r e d  London t h a t  a p p e a l s  t o  th e  c o u r t  had i n  t h e  
p a s t  been  e x t r e m e ly  r a r e ,  and  he i n t e n d e d  i n  t h e  f u t u r e  t o  c i r c u m ­
s c r i b e  th e  j u r i s d i c t i o n  o f  th e  c o u r t  " a n d  e v e n t u a l l y  t o  c e a s e  to  
t a k e  c o g n iz a n c e  o f  any  c a s e s  b u t  such  a s  a r i s e  from  e n t r a n c e  i n t o  
th e  S e t t l e m e n t  o f  p e r s o n s  from  a d j a c e n t  c o u n t r i e s " .  W ith  t h e s e  
a s s u r a n c e s ,  th e  C o lo n ia l  O f f i c e  a l lo w e d  G lo v e r  t o  c o n t i n u e  t o  em­
p lo y  th e  c o u r t ,  tho u g h  w i t h i n  t h e  l i m i t s  o f  n o t  r e c o g n i s i n g  d o m e s t ic
3s l a v e r y  i n  Lagos n o r  u s i n g  B r i t i s h  a u t h o r i t y  t o  e n f o r c e  i t .
T h is  anom alous  s i t u a t i o n  was b ro u g h t  t o  th e  a t t e n t i o n  o f  th e  
P a r l i a m e n t a r y  S e l e c t  Com mittee o f  1863 , who d e p lo r e d  th e  c o n t i n u i n g
1 -  CO t o  t h e  Law O f f i c e r s  o f  t h e  Crown, 13 F eb . 1864 , Law O f f i c e r s  
o f  th e  Crown t o  CO, 20 Feb . 1864-, CO t o  FO, 23 May 1864 , CO 1 ^ 7 /7 .
2 -  O rd in an ce  13 o f  28 O c t. 1864 .
3 -  G lo v e r  t o  C a rd w e l l ,  27 P e c .  l 86^f, CO 1 ^ 7 /6 ;  m in u te  by C a rd w e l l ,
18 Feb . 1 8 6 3 , on i b i d .
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a s s o c i a t i o n  o f  B r i t a i n  w i th  d o m e s tic  s l a v e r y  and  r e s o l v e d  t h a t  i t  
c o u ld  no l o n g e r  be t o l e r a t e d  i n  th e  p a r t s  o f  Lagos r e g a r d e d  a s  B r i t -  
i s h  s o i l .  The im p o r t  o f  t h e  r e s o l u t i o n  was f u l l y  u n d e r s t o o d  a t  t h e  
C o l o n ia l  O f f i c e ;  a l l  s l a v e s  i n  Lagos h ad  t o  be f r e e d  o r  B r i t i s h  t e r r ­
i t o r y  t h e r e  r e s t r i c t e d  t o  a  s i m i l a r  e x t e n t  a s  t h a t  on th e  Gold C o a s t .  
S t i l l , t h e  C o l o n i a l  O f f i c e  w as  r e l u c t a n t  t o  a d o p t  e i t h e r  m ea su re ;  
t h e  two o r d in a n c e s  u n d e r  w hich  th e  S la v e  Commission C o u r t  had  o p e r ­
a t e d ,  w hich  w ere  a t  v a r i a n c e  w i th  E n g l i s h  la w , w ere  f o r m a l ly  d i s ­
a l lo w e d ,  b u t  a s  b e f o r e  th e  m ethod by w h ich  th e  p ro b lem  would f i n a l l y
2be r e s o l v e d  was l e f t  t o  t h e  d i s c r e t i o n  o f  th e  l o c a l  a u t h o r i t i e s .
I n  e f f e c t ,  t h i s  was th e  e x a c t  c o u rs e  t a k e n  e a r l i e r  w hich  had l e d  t o
t h e  P a r l i a m e n t a r y  S e l e c t  C o m m itte e ’s  r e s o l u t i o n .
The C o l o n i a l  O f f i c e ’s  d e t e r m i n a t i o n  n o t  t o  f o r c e  th e  i s s u e  was
r e i n f o r c e d  by t h e i r  new G o v e r n o r - in - C h ie f * s  e s t i m a t i o n  o f  s l a v e r y
i n  and  a ro u n d  L ag o s .  ’’The c o u n t r y ” -  he w ro te  i n  March 1866 -
do es  n o t  o f f e r  any d i f f i c u l t y  on th e  q u e s t i o n  o f  s l a v e r y .
I t  i s  s p a r s e l y  i n h a b i t e d  and  th e  p e o p le  f u l l y  u n d e r s t a n d  
t h e y  a r e  f r e e .  The p e o p le  o f  L ag o s , who by  d e g r e e s  no 
d o u b t  w i l l  s e t t l e  w i t h i n  t h e s e  b o u n d a r i e s ,  a r e  a l s o  f r e e  
and  know t h a t  s l a v e r y  i s  n o t  a l lo w e d  w i t h i n  B r i t i s h  r u l e ,  
and  I  f e e l  c o n f i d e n t  i f  t h e  p r u d e n t  c o u r s e  a d o p te d  by 
L ie u te n a n t - G o v e r n o r  G lo v e r  r e g a r d i n g  th e  l a n d s  and p e o p le  
be c o n t in u e d  f o r  a  few y e a r s  l o n g e r  i t  w i l l  have  a  g r e a t  
m o ra l  e f f e c t  upon th e  s u r r o u n d i n g  t r i b e s . ” 3
Knowing f u l l  w e l l  t h a t  G overno r B l a c k a l l  had  v e r y  l i t t l e  f i r s t - h a n d
1 -  R e s o l u t i o n  7 o f  t h e  R e p o r t  o f  th e  P a r l i a m e n t a r y  S e l e c t  Com mittee 
o f  1 8 6 5 i o p « c i t .
2 -  The two o r d in a n c e s  w e re ,  th e  S la v e  R e g i s t r a t i o n  O rd in an ce  o f  1863  
and  th e  S la v e  Commission C o u r t  O rd in an ce  o f  1864 . Memorandum by 
F o r s t e r ,  2 F eb .  1866 , CO *147/11? CO t o  B l a c k a l l ,  23 F eb . 1866, CO 
4 2 0 /2 .
3 -  B l a c k a l l  t o  CO, 6 Mar. 1866 , CO 1 4 7 /1 1 .
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e x p e r i e n c e  o f  th e  s i t u a t i o n  a t  Lagos -  he was t h e r e  f o r  l e s s  th a n  
two weeks -  and  t h a t  h i s  o b s e r v a t i o n s  r e v e a l e d  an e x t r a o r d i n a r y  
ig n o ra n c e  o f  th e  s e t t l e m e n t ’s  g e o g ra p h y  and  th e  e x t e n t  o f  s l a v e r y  
t h e r e ,  t h e  C o l o n ia l  O f f i c e  e a g e r l y  a c c e p t e d  h i s  r e p o r t  -  a  r e p o r t  
t h a t  c o n f l i c t e d  w i th  a lm o s t  a l l  o t h e r s  on th e  s u b j e c t  i n c l u d i n g  
C o lo n e l  Q r d 's .
N o th in g  was t h e r e f o r e  done to  p u t  an  im m ed ia te  end  t o  s l a v e r y  
i n  L agos . By la w ,  o f  c o u r s e ,  i t s  o b l i g a t i o n s  c o u ld  n o t  be e n f o r c e d  
by th e  g o v e rn m e n t,  and  th e  o f f i c i a l  a t t i t u d e  was t h a t  a l l  a p p e a r ­
a n c e s  t o  t h e  c o n t r a r y  t h e  i n s t i t u t i o n  d i d  n o t  e x i s t  i n  t h e  c o lo n y .  
The o f f i c i a l  p o s i t i o n ,  h ow ever ,  b o re  l i t t l e  r e l a t i o n  t o  t h e  a c t u a l  
s i t u a t i o n  i n  L ag o s . A p o l o g i s t s  f o r  t h i s  d i s c r e p a n c y  c o n t i n u e d  t o  
i n s i s t  t h a t  i t  was " w e l l  known” t h a t  any  s l a v e  b r o u g h t  t o  Lagos was 
f r e e  th e  moment he e n t e r e d  t h e  c o lo n y ,  and  t h a t  s l a v e s  r e s i d e n t  i n
t h e  c o lo n y  c o u ld  r e c e i v e  p o l i c e  p r o t e c t i o n ,  i f  t h e y  w ere  f o r c e d  t o
2c o n t in u e  i n  t h i s  c a p a c i t y  a g a i n s t  t h e i r  w i s h e s .  But ev en  i f  i t  i s  
a c c e p te d  t h a t  th e  l e g a l  r i g h t s  o f  s l a v e s  w ere ’’w e l l  known” , t h e r e  
were d o u b t l e s s  some who re m a in e d  i g n o r a n t  o f  them  and  o t h e r s  who, 
th ro u g h  f o r c e  o f  c i r c u m s ta n c e ,  fo u n d  th e m s e lv e s  i n  no  p o s i t i o n  to  
e x e r c i s e  t h e s e  r i g h t s .
The c o l o n i a l  a u t h o r i t i e s  c o u ld  n o t  have  b een  unaw are  o f  t h e s e  
p o s s i b i l i t i e s .  In  1877* f o r  ex am p le , a  ch ec k  by th e  c i v i l  p o l i c e  
o f  e v e ry  h o u s e h o ld  on th e  i s l a n d  o f  Lagos r e v e a l e d  o v e r  o n e -h u n d re d
1 -  M inute  by F o r s t e r ,  11 A pr. 1866, on i b i d . S e e ,  O rd ’s R e p o r t ,  o p .  
c i t .
2 -  S e e ,  f o r  ex am p le , L ees t o  F r e e l i n g ,  12 June  1877* i n  F r e e l i n g  t o  
C a rn a rv o n ,  20 J u l y  1877* CO 1 4 7 /3 3 -
290
s l a v e s  i n  th e  p o s s e s s i o n  o f  L a g o s ia n s ,  none  o f  whom a p p r e c i a t e d  
t h e i r  s t a t u s  u n d e r  t h e  B r i t i s h ,  As a  r e s u l t ,  some a t t e m p t  was 
made to  e l i m i n a t e  th e  l o o p h o le s  t h a t  a l lo w e d  f o r  su c h  b l a t a n t  d i s ­
r e g a r d  o f  t h e  la w .  The r e l a t i o n s h i p  b e tw ee n  m a s te r  and s e r v a n t ,  
n o t a b l y ,  was r e g u l a t e d .  A l l  c o n t r a c t s  f o r  employm ent o f  o v e r  s i x  
m onths had  h e n c e f o r t h  t o  be  i n  w r i t i n g ,  and  i f  i l l i t e r a t e s  were 
s i g n a t o r i e s  t o  a  c o n t r a c t ,  i t  h ad  t o  be m arked i n  t h e  p r e s e n c e  o f  
a  D i s t r i c t  C om m issioner  o r  a  J u s t i c e  o f  t h e  P e a c e .  The n a t u r e  o f  
th e  s e r v i c e ,  th e  p l a c e  i n  w hich  i t  was t o  be p e r fo rm e d  and  th e  w ages 
t o  be p a id  had a l l  t o  be e n u m e ra te d  i n  th e  c o n t r a c t ;  a n d  o n ly  a p p ­
r e n t i c e s h i p  c o n t r a c t s  c o u ld  be v a l i d  f o r  a  p e r i o d  o f  t im e  e x c e e d in g  
2two y e a r s .
To some e x t e n t ,  t h e s e  r e g u l a t i o n s  c u rb e d  w hat was l a r g e l y  dom­
e s t i c  s l a v e r y  i n  t h e  g u i s e  o f  d o m e s tic  s e r v i c e ;  o v e r  t h e  e i g h t  y e a r
p e r i o d ,  1878 - 1 8 8 5 , a lm o s t  tw o -h u n d re d  o f f e n d e r s  a g a i n s t  t h i s  o r d i n -
3
an ce  were s u c c e s s f u l l y  p r o s e c u t e d .  But t h e r e  i s  good r e a s o n  t o
d o u b t  th e  o v e r a l l  v i g o u r  w i th  w hich  t h e  law s  a g a i n s t  s l a v e r y  were
g e n e r a l l y  e n f o r c e d  by t h e  g o v e rn m e n t.  When th e  h u n d re d  o r  so  s l a v e s
were d i s c o v e r e d  by p o l i c e  i n  1 8 7 7 * no c h a r g e s  w ere  b r o u g h t  a g a i n s t
t h e i r  ow ners .  The s l a v e s  w ere m e re ly  r e g i s t e r e d  w i th  t h e  a u t h o r i t i e s
a p p r i s e d  o f  t h e i r  r i g h t s  a s  B r i t i s h  s u b j e c t s ,  and  th e n  r e t u r n e d  t o
if
th e  h o u s e h o ld s  i n  w hich  th e y  had  b e en  fo u n d .  W ithout- an  e d i c t  p r o -
1 -  The A f r i c a n  T im es, 2 O ct. 1882.
2 -  O rd in an ce  16 o f  23 J u l y  1 8 7 7 , CO 9 7 /2 .
3 -  S e e ,  B lue  Books f o r  1 8 7 8 - 1 8 8 5 , CO 1 5 1 /1 6 - 2 3 ,  " C r im in a l  S t a t i s t i c s "  
The A f r i c a n  T im e s , 2 O c t .  1882 . R e g i s t r a t i o n  o f  s l a v e s  w as, o f
c o u r s e ,  i l l e g a l  a f t e r  th e  S la v e  R e g i s t r a t i o n  O rd in an c e  had been  
d i s a l l o w e d  i n  1 8 6 6 .
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c l a i m i n g  t h e  a b o l i t i o n  o f  s l a v e r y  o r  a  s t r i c t  e n f o r c e m e n t  o f  a n t i ­
s l a v e r y  l a w s ,  d o m e s t i c  s l a v e r y  c o n t i n u e d  t o  t h r i v e  on t h e  i s l a n d .  
D e s p i t e  t h e  A c ts  o f  P a r l i a m e n t  a b o l i s h i n g  i t s  s t a t u s  i n  t h e  c o l o n i e s ,  
economic and  s o c i a l  c o n d i t i o n s  i n  Lagos d i c t a t e d  a l a x  e n fo r c e m e n t  
o f  a n t i - s l a v e r y  l a w s ,  and  o n ly  t h e  t e c h n o l o g i c a l  c h a n g e s  o f  t h e  
t w e n t i e t h  c e n t u r y  b r o u g h t  t h e  i n s t i t u t i o n  t o  an  e n d .
A p a r t  from  d o m e s t ic  s l a v e r y ,  s l a v e - d e a l i n g ,  th o u g h  on a l i m i t e d  
s c a l e ,  c o n t in u e d  t o  f l o u r i s h  b o th  i n  and a ro u n d  L ag o s .  By th e  1 8 7 0 *5 , 
t h e  t r a d e  i n  s l a v e s  h ad  ch an g e d  i t s  c h a r a c t e r ,  becom ing  more c l a n d e s ­
t i n e ,  and  now in v o lv e d  m a in ly  young b oys and  g i r l s .  The u s u a l  p r a c ­
t i c e  a t  t h i s  t im e  was f o r  a  d e a l e r  t o  p u r c h a s e  c h i l d r e n  a t  p l a c e s  
beyond th e  c o lo n y * s  j u r i s d i c t i o n  and  b r i n g  them t o  th e  i s l a n d  a s  
h i s  r e l a t i v e s .  At an  o p p o r tu n e  moment, t h e  c h i l d r e n  w ould  be con­
veyed  t o  P o r to  Novo o r  d i s p o s e d  o f  i n  Lagos i t s e l f ,  w here  th e y  
would re m a in  a s  h o u s e h o ld  s l a v e s .  T h is  was n o t  m e re ly  a  m a t t e r  o f  
a  few c h i l d r e n  e i t h e r ;  a s  one c a s e  i n  t h e  Supreme C o u r t  r e v e a l e d ,  
th e  a c c u s e d  " k e p t  i n  L agos a  r e g u l a r  s l a v e  m a r t " ,  and  he was n o t  an 
i s o l a t e d  o r  e x c e p t i o n a l  c a s e .  In  t h e  ju d g e * s  o p in io n ,  " t h e  t r a f f i c  
( i n  young s l a v e s )  was v e r y  e x t e n s i v e l y  c a r r i e d  o n ."
U n l ik e  d o m e s t i c  s l a v e r y ,  s l a v e - d e a l i n g  was n o t  t o l e r a t e d  i n  any  
form by t h e  Lagos a u t h o r i t i e s .  Those  p r o v e d  t o  have  e n g aged  i n  t h e  
t r a d e  were  a r r e s t e d  and  p r o s e c u t e d  i n  t h e  c o u r t s .  But  t h e  i l l - d e f i n ­
ed p o s i t i o n  o f  d o m e s t i c  s l a v e r y  i n  t h e  c o lo n y  made i t  d i f f i c u l t  f o r
1 -  Woodcock t o  M oloney ,  13 Nov. 1 8 7 8 , i n  Moloney t o  L e e s ,  15 Nov.
1 8 7 8 , CO 1 ^ 7 /3 6 .  The w id e s p r e a d  p r a c t i c e  o f  b u y in g  and  s e l l i n g  
young g i r l s  and  boys i s  a l s o  m e n t io n e d  i n  a  l e t t e r  from  J .H .  
W illo u g h b y  t o  B ish o p  C ro w th e r ,  20 J a n ,  1 8 7 3 , G .P .
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A d m i n i s t r a t o r s  t o  d e te rm in e  j u s t  w ha t s l a v e - d e a l i n g  c o m p r is e d .
Those who o n ly  b o u g h t  s l a v e s  c o u ld  n o t  be e a s i l y  d e a l t  w i t h ,  f o r  
i f  p r o s e c u t i o n s  w ere b ro u g h t  a g a i n s t  p u r c h a s e r s  o f  s l a v e s ,  th o s e  
who redeem ed f r i e n d s  and r e l a t i v e s  i n  th e  i n t e r i o r  w ould  have been  
e q u a l l y  l i a b l e .  On th e  o t h e r  h a n d , i f  t h e  c r i t e r i o n  f o r  s l a v e - d e a l ­
i n g  was t o  i n c l u d e  a l l  who p o s s e s s e d  s l a v e s  i n  L ag o s , th e  d i f f i c u l t y  
o f  s e p a r a t i n g  new owners from  o ld  ones was bound t o  be i n s u p e r a b l e .
At b e s t ,  t h e r e f o r e ,  o n ly  th e  b r i n g i n g  o f  s l a v e s  t o  Lagos c o u ld  be 
r e g u l a t e d .
As th e  t r a f f i c  i n  s l a v e s  c o n s i s t e d  l a r g e l y  o f  c h i l d r e n ,  i t  was 
p ro p o s e d  i n  1877  t h a t  a l l  a l i e n s  u n d e r  tw e n ty -o n e  y e a r s  o ld  b ro u g h t  
i n t o  th e  c o lo n y  be r e g i s t e r e d .  They w ould  th e n  be a l lo w e d  t o  be r e ­
moved o n ly  w i th  th e  p e r m is s io n  o f  t h e  c o l o n i a l  a u t h o r i t i e s .  F a i l i n g  
t h i s ,  a  c h a rg e  o f  s l a v e - d e a l i n g  c o u ld  be b r o u g h t  a g a i n s t  o f f e n d e r s ,  
and  p u n ish m en t  m eted  o u t  u n d e r  p r o v i s i o n s  o f  t h e  s l a v e - d e a l i n g  l a w s .
The p r o p o s a l  was a d o p te d  l a t e r  i n  th e  y e a r ,  b u t  i n  a  much w a te r e d -  
down v e r s i o n .  In  o r d e r  t o  e l i m i n a t e  any r i s k  o f  d i s r u p t i n g  commerc­
i a l  i n t e r c o u r s e  be tw een  Lagos and  t h e  i n t e r i o r ,  th e  C o l o n ia l  O f f i c e  
p r e f e r r e d  t o  l i m i t  th e  age o f  th o s e  c o v e re d  by  t h e  m easu re  t o  s e v e n ­
t e e n ,  and  s u g g e s t e d  l e s s  s e v e r e  p e n a l t i e s  i n  p l a c e  o f  t h o s e  n o r m a l ly
2g iv e n  f o r  s l a v e - d e a l i n g .
A c c o r d in g ly ,  th e  s u b s e q u e n t  A l i e n  C h i l d r e n fs  O rd in an c e  was l i m -
1 -  Lees t o  F r e e l i n g ,  2 Jun e  187 7 i i n  F r e e l i n g  t o  C a rn a rv o n ,  20 J u l y  
1877 i CO 1 ^ 7 /3 3 .  A s i m i l a r  s i t u a t i o n  a t  S i e r r a  Leone i n  th e  l 8 5 0 fs  
p rom p ted  t h e  p a s s a g e  o f  a  law  f o r  th e  p r o t e c t i o n  o f  a l i e n  c h i l d r e n ,  
w hich  a l s o  r e q u i r e d  t h e i r  r e g i s t r a t i o n  w i th  th e  c o l o n i a l  a u t h o r i t i e s .  
S e e ,  C ro o k s ,  H i s t o r y  o f  S i e r r a  L e o n e , 190 .
2 -  CO t o  F r e e l i n g ,  7 S e p t .  18 7 7 , CO 147/33*
i t e d  i n  a p p l i c a t i o n  t o  m in o rs  u n d e r  s e v e n t e e n  y e a r s  o l d .  The o r d i n ­
ance  p r o v id e d  t h a t  a l l  ’’a l i e n  c h i l d r e n 11 b ro u g h t  w i t h i n  th e  g e o g ra p h ­
i c a l  l i m i t s  e s t a b l i s h e d  f o r  t h i s  o r d in a n c e  had  to  be r e g i s t e r e d  w i t h ­
i n  f o r t y - e i g h t  h o u r s  o f  t h e i r  a r r i v a l ,  and  no change  c o u ld  be made i n  
t h e i r  c u s to d y  w i th o u t  b r i n g i n g  t h i s  t o  th e  a t t e n t i o n  o f  th e  a u t h o r ­
i t i e s .  I t  was a l s o  p r o v id e d  t h a t  r e g i s t e r e d  a l i e n  c h i l d r e n  c o u ld  
n o t  be rem oved from th e  a r e a  d e f in e d  i n  th e  o rd in a n c e  w i th o u t  th e  
G o v e rn o r ’s  w r i t t e n  a p p r o v a l .
In  th e  f i r s t  s e v e n  m onths o f  t h e  o r d i n a n c e ’s  o p e r a t i o n ,  o v e r
se v e n  h u n d re d  and  f i f t y  a l i e n  c h i l d r e n  w ere  r e g i s t e r e d  i n  Lagos and
2
a lm o s t  s i x  h u n d re d  i n  B a d ag ry ,  a t t e s t i n g  t o  t h e  w ide c u r r e n c y  i n  
young s l a v e s  i n  th e  c o lo n y .  Some d i s s a t i s f a c t i o n ,  h o w ev er ,  was ex ­
p r e s s e d  by th e  A f r i c a n  community a t  Lagos who f e a r e d  m ost o f  a l l
t h a t  th e  co m p u lso ry  r e g i s t r a t i o n  o f  a l i e n  c h i l d r e n  w ould  d e t e r  v i s i -
3
t o r s  and  t r a d e r s  from  coming t o  L ag o s .  But t h e r e  was l i t t l e  t o  f e a r  
on t h i s  p o i n t .  Very few v i s i t o r s  o r  t r a d e r s  m ust have  been  b o t h e r e d ,  
a s  t h e  Lagos g overnm en t was c a r e f u l  t o  a v o id  i n t e r f e r i n g  w i th  th e  
no rm al t r a f f i c  from  th e  m a in la n d  t o  Lagos and v i c e  v e r s a .  I n d e e d ,  
t h e y  w ere q u i t e  j u d i c i o u s  i n  p r o s e c u t i n g  even  t h o s e  who v i o l a t e d  t h e  
la w .  For i n s t a n c e ,  c h a rg e s  w ere  n o t  b r o u g h t  a g a i n s t  a  L a g o s ia n  who 
b o u g h t  a  c h i l d  i n  th e  i n t e r i o r ,  and  a f t e r  b r i n g i n g  h e r  t o  Lagos and
1 -  O rd inance  18 o f  19 Dec. 1 8 7 7 , CO 9 7 / 2 .  The a p p l i c a t i o n  o f  t h i s  
o rd in a n c e  was l i m i t e d  t o  th e  i s l a n d s  o f  Lagos and Id d o ,  th e  tow ns 
o f  B a d ag ry ,  Palma and L e c k ie  and some two m i le s  o f  t h e  m a in la n d  
n o r th  and  n o r th w e s t  o f  L ag o s ,  i n c l u d i n g  E bu te  M e t ta .
2 -  Woodcock t o  M oloney, 13 Nov. 1 8 7 8 , and  R e tu rn s  i n  Moloney t o  L e e s ,  
15 Nov. 1 8 7 8 , CO 1^f7/36.
3 -  P e t i t i o n  from  Lagos c h i e f s  and e l d e r s ,  i n  Dumaresq t o  F r e e l i n g ,
4 F eb . 1 8 7 8 , CO 1 *1-7/35.
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r e g i s t e r i n g  h e r  i n  a c c o rd a n c e  w i th  th e  o r d i n a n c e ,  to o k  frer beyond 
th e  c o l o n y ’s  j u r i s d i c t i o n  w i t h o u t  f i r s t  o b t a i n i n g  w r i t t e n  p e r m is s ­
i o n  from  t h e  G o v e rn o r .  A l th o u g h  l i a b l e  f o r  p r o s e c u t i o n ,  A d m i n i s t r a t ­
o r  Moloney was r e l u c t a n t  t o  p ro c e e d  a g a i n s t  th e  mam, who i t  seems 
a c t e d  i n  good f a i t h ,  f o r  f e a r  o f  com prom is ing  any f u r t h e r  re d e m p t-  
i o n s  o f  s l a v e s  from  ow ners i n  th e  i n t e r i o r .
As i t  h a p p e n e d ,  so  much c a r e  was t a k e n  by th e  a u t h o r i t i e s  n o t  
t o  i n t e r f e r e  w i th  n o rm a l c o n d i t i o n s  t h a t  th e  a im s o f  t h e  o rd in a n c e  
were l o s t  s i g h t  o f  from t h e  s t a r t .  S l a v e - d e a l i n g  i n  c h i l d r e n  was 
a s  w id e s p re a d  a f t e r  t h e  m easu re  a s  b e f o r e ,  and  w h i l e  th e  t r a d e  was 
n o t  c a r r i e d  on u n d e r  th e  im m ed ia te  eye o f  th e  g o v e rn m e n t,  th e  Lagos 
a u t h o r i t i e s  seem t o  have  c o n s i d e r e d  t h e  e n a c tm e n t  o f  th e  o rd in a n c e  
and  n o t  i t s  e n fo rc e m e n t  s u f f i c i e n t .  The la w , a f t e r  more th a n  f o u r  
y e a r s  i n  o p e r a t i o n ,  was -  i n  one o p in io n  -  ”a  sham ” . S l a v e s  w ere 
c o n s t a n t l y  b ro u g h t  t o  Lagos and r e g i s t e r e d  a s  r e l a t i v e s  from  th e  i n ­
t e r i o r ,  and  th e n  s e n t  e i t h e r  t o  P o r t o  Novo o r  b a ck  t o  th e  m a in la n d  
by s im p le  s u b t e r f u g e s .  Those c h i l d r e n  who had  no know ledge  o f  th e
Yoruba la n g u a g e  w ere  f i r s t  s e n t  to  a  n e a rb y  town f o r  them  t o  l e a r n
2th e  la n g u a g e  so  th e y  c o u ld  p a s s  a s  r e l a t i v e s .  F u r th e r m o r e ,  th e  r e ­
q u i re m e n t  t o  r e g i s t e r  a l i e n  c h i l d r e n  i n  no way p u t  an  end t o  t h e i r  
b e in g  p u r c h a s e d  i n  t h e  i n t e r i o r  a s  s l a v e s  and  u s e d  a s  su c h  i n  L ag o s ,  
th o u g h  u n d e r  th e  g u i s e  o f  ’’d o m e s t ic  s e r v a n t s ” . The M a s t e r - S e r v a n t
1 -  Moloney t o  G r i f f i t h ,  31 Dec. 1880, and  e n c l o s u r e s ,  CO 14-7/44; 
m in u te  by  Hemming, 14 Feb . 1881, on i b i d .
2 -  L e t t e r  t o  The ka-gos T im es , 28 June  1882; l e t t e r  t o  The A f r i c a n  
T im es, 2 OctT 1882.
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O rd in a n c e ,  i n  f a c t ,  s p e c i f i c a l l y  a l lo w e d  a  c h i l d  b e tw ee n  n in e  and 
s i x t e e n  y e a r s  o f  age  t o  be " a p p r e n t i c e d "  f o r  up t o  f i v e  y e a r s  i n  
p o s i t i o n s  o f  d o m e s t ic  s e r v i c e .
The r e s u l t s  o f  t h e s e  a n t i - s l a v e  m e a su re s  w ere  p a r a d o x i c a l ;  i n ­
s t e a d  o f  c o n t a i n i n g  th e  s p r e a d  o f  d o m e s t ic  s l a v e r y  and c r e a t i n g  ob­
s t a c l e s  t o  th e  c o n t i n u a t i o n  o f  th e  t r a d e  i n  c h i l d r e n ,  t h e s e  e n a c t ­
m ents  w ere  an  im p e tu s  t o  b o t h .  W hereas f o r m e r ly  t h o s e  who b ro u g h t  
c h i l d r e n  b a ck  from  th e  i n t e r i o r  were r e g a r d e d  w i th  s u s p i c i o n  and 
p r o b a b ly  w a tch e d  a s  l i k e l y  s l a v e - d e a l e r s , now th e  r e g i s t r a t i o n  o f  
t h e s e  c h i l d r e n  w i th  th e  a u t h o r i t i e s  was s u f f i c i e n t  t o  p l a c e  t h e i r  
owners beyond  th e  r e a c h  o f  th e  law . Even more i m p o r t a n t ,  s i n c e  t h e  
A l ie n  C h i l d r e n ’s O rd inance  h ad  p r a c t i c a l l y  made l e g a l  t h e  i m p o r t a t ­
io n  o f  young s l a v e s ,  t h e i r  a p p e a ra n c e  i n  Lagos c o u ld  h a r d l y  be q u e s t ­
io n e d ,  and  a s  lo n g  a s  th e y  d id  n o t  r e m a in  t h e r e  l o n g e r  th a n  f o r t y -  
e i g h t  h o u r s ,  o r  have  c u s to d y  o v e r  them c h a n g e d ,  t h e i r  ow ners  had 
t h e  l e g a l  r i g h t  t o  l e a v e  th e  c o lo n y  w i t h  them . How much t h i s  ad ded  
t o  th e  s l a v e  t r a f f i c  be tw een  th e  m a in la n d  and  P o r to  Novo can  p e r h a p s
be im a g in e d ,  w i th  th e  i s l a n d  o f  Lagos now a c t i n g  a s  a  c o n v e n ie n t  s t o p -
2o v e r  on t h e  way. T h is  i s  n o t  t o  s a y  t h a t  t h e  Lagos a u t h o r i t i e s  i n ­
te n d e d  t o  c r e a t e  b e t t e r  c o n d i t i o n s  i n  w h ich  s l a v e r y  c o u ld  f l o u r i s h ;  
b u t  by f a i l i n g  t o  e n f o r c e  m easu re s  a g a i n s t  s l a v e - d e a l i n g ,  b e c a u se  o f  
t h e  p o s s i b l e  c o n se q u e n c e s  t o  th e  c o l o n y fs  t r a d e ,  t h e  governm en t u n ­
w i t t i n g l y  p r o v id e d  j u s t  t h e s e  c o n d i t i o n s .
1 -  S e c t i o n  19i O rd in an ce  16 o f  23 J u l y  1877? CO 9 7 / 2 .
2 -  T h is  i s  im p l i e d  i n  a  l e t t e r  t o  The Lagos T im es , 26 J u l y  1882.
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More d i f f i c u l t  t o  s o lv e  th a n  th e  p ro b le m s  o f  d o m e s t ic  s l a v e r y  
o r  s l a v e - d e a l i n g  was t h a t  o f  runaw ay s l a v e s .  By E n g l i s h  law , a  
s l a v e  was f r e e  t h e  moment he r e a c h e d  B r i t i s h  t e r r i t o r y  and th e  c o l ­
o n i a l  a u t h o r i t i e s  c o u ld  n o t  l e g a l l y  s u p p o r t  an o w n e r’s  c la im  and 
o r d e r  h i s  r e t u r n .  L ag os , h ow ever ,  was s u r r o u n d e d  by A f r i c a n  s t a t e s  
w hich  r e c o g n i s e d  a  s l a v e - o w n e r * s  r i g h t s  t o  an e s c a p e d  s l a v e  a n d ,  i n  
t h e i r  v ie w ,  th e  n o n - r e n d i t i o n  o f  s l a v e s  was a k in  t o  r o b b e r y .  The 
c o m p l i c a t i o n s  t h a t  a r o s e  b e c a u se  o f  t h e s e  d i f f e r e n t  l e g a l  c o n c e p ts  
p r e s e n t e d  a  c o n s t a n t  t h r e a t  t o  th e  econom ic w e l l - b e i n g  o f  th e  c o lo n y .
S in c e  t r a d e  depended  on th e  i m p o r t a t i o n  o f  p a l m - o i l  and - k e r n e l s  
-  a lm o s t  e n t i r e l y  th e  p r o d u c t  o f  s l a v e - l a b o u r  -  t h e r e  was a  tw o - f o l d  
d a n g e r  i n  a t t e m p t i n g  to  e n f o r c e  th e  E n g l i s h  la w . In  th e  f i r s t  p l a c e  
r e l a t i o n s  w i th  th e  p a lm - p r o d u c in g  a r e a s  on th e  m a in la n d  would have 
d e t e r i o r a t e d  i f  runaw ay s l a v e s  fou nd  an e a s i l y  a c c e s s i b l e  asy lum  
i n  L ago s ;  and  s e c o n d ly ,  any  mass exodus o f  s l a v e s  from  th e s e  a r e a s  
w ould have  h i n d e r e d  a g r i c u l t u r a l  p r o d u c t i o n ,  and  d e p r e s s e d  th e  f lo w  
o f  t r a d e  t o  L ag o s .  As th e  p r o t e c t o r a t e  expanded  to w a rd s  th e  end o f  
t h e  c e n t u r y ,  i t  was t h e  f e a r  o f  th e  l a t t e r  t h a t  p ro m p ted  th e  a u t h o r ­
i t i e s  t o  r e - e x a m in e  t h e i r  p o l i c y  to w a rd s  runaw ay s l a v e s  and  e v e n t ­
u a l l y  d e te r m in e d  t h e i r  s u p p o r t  o f  t h e  o b l i g a t i o n s  o f  s l a v e r y  i n  th e  
A f r i c a n  s t a t e s  o f  Y o ru b a la n d .
From th e  e a r l y  y e a r s  o f  th e  s e t t l e m e n t ,  th e  p ro b lem  o f  runaw ay 
s l a v e s  was a  p o i n t  o f  c o n t e n t i o n  b e tw ee n  Lagos and th e  s u r r o u n d in g  
s t a t e s ,  i n  p a r t i c u l a r ,  P o r to  Novo and  A b e o k u ta .  Both s t a t e s  o b j e c t e d  
t o  Lagos becom ing  a  r e f u g e  f o r  t h e i r  s l a v e s  w henever th e y  f e l t  m is ­
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t r e a t e d ,  and  t h i s  h ad  been  e x a c e r b a t e d  by  th e  e s t a b l i s h m e n t  o f  a  
l i b e r a t e d  A f r i c a n  y a r d  a lm o s t  im m e d ia te ly  a f t e r  th e  c e s s io n #  A l­
tho ugh  a  S la v e  C o u r t  was e s t a b l i s h e d  i n  1862 t o  p r o v id e  f o r  compen­
s a t i o n  t o  ow ners whose s l a v e s  had  e s c a p e d  t o  L ag o s ,  th e  amount a -  
w arded a lw a y s  to o k  i n t o  c o n s i d e r a t i o n  t h e  t im e  s l a v e s  h ad  s e r v e d  
t h e i r  m a s t e r s .  M oreo ver ,  i n  o r d e r  t o  r e c e i v e  c o m p e n s a t io n ,  an own­
e r  had  t o  p r e s e n t  e v id e n c e  b e f o r e  th e  c o u r t ,  w hich  was h e l d  i n  L ag o s ,
o f  h i s  r i g h t  o f  p o s s e s s i o n ,  and  o f  th e  t im e  o f  p u r c h a s e  and  th e  a -
2mount p a id  -  im p o s s i b l e  r e q u i r e m e n t s  i n  m ost c a s e s .
I t  was t h e  a r r a n g e m e n ts  f o r  c o m p e n sa t in g  ow ners o f  runaw ay 
s l a v e s  t h a t  w ere  a  m a jo r  c o m p la in t  o f  t h e  Egba when t h e  a c t i n g  Gov­
e r n o r  o f  Lagos v i s i t e d  A beoku ta  i n  May 1 8 6 3 . A l th o u g h  t h e  h u m a n i ­
t a r i a n "  p o l i c y  o f  B r i t a i n  i n  West A f r i c a  was e x p l a i n e d  to  th e  B ash - 
o ru n ,  i t  i s  u n l i k e l y  t h a t  he was o v e r  im p r e s s e d  o r  s y m p a t h e t i c . ^  I n ­
d e e d ,  th e  m o ra l  p r o t e s t a t i o n s  o f  t h e  L agos govern m en t o r  th e  B r i t i s h  
were bound t o  a r o u s e  a  c e r t a i n  amount o f  s u s p i c i o n  w h i l e  s l a v e r y  con­
t i n u e d  t o  e x i s t  on B r i t i s h  s o i l .  The p ro b lem  became even  more p r e g ­
n a n t  w i th  t h e  e x p a n s io n  o f  th e  s e t t l e m e n t  i n  1863  t o  B adagry  i n  th e  
w e s t  and  Palma and  L e c k ie  i n  t h e  e a s t .  In  o r d e r  t o  l i m i t  th e  s e t t l e ­
m e n t ’s  c o n t a c t s  w i th  runaw ay s l a v e s ,  i t  was s u g g e s t e d  by  th e  C o l o n i a l  
O f f ic e  t h a t  o n ly  th e  i s l a n d  o f  Lagos and  th e  tow ns o f  B adagry  and 
Palma be c o n s i d e r e d  B r i t i s h  s o i l  and  a l l  i n t e r v e n i n g  a r e a s  r e g a r d e d
1- McCoskry t o  R u s s e l l ,  3 S e p t .  1861, i n  FO t o  CO, 16 O c t .  1861,
co  1V7/2 .
2 -  G lo v e r  t o  D i d e l o t ,  3 Aug. 1863* i n  G lo v e r  t o  N e w c a s t le ,  8 Aug. 
1863, CO 1k 7 / k .
3 -  M u l l in e r  t o  N e w c a s t le ,  22 May 1863* CO 1^7/3*
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a s  p r o t e c t o r a t e *  In  t h i s  way, j u r i s d i c t i o n  o v e r  runaw ay  s l a v e s  e n ­
t e r i n g  th e  p r o t e c t o r a t e  w ould  re m a in  t h e  p r e r o g a t i v e  o f  th e  p r o t e c t ­
ed c h i e f s ;  h o w e v er ,  i t  was a d m i t t e d  t h a t  some form  o f  c o m p e n sa tio n  
c o u ld  n o t  be a v o id e d  i n  th e  s e t t l e m e n t  i t s e l f ,  " e s p e c i a l l y  when th e  
s l a v e  owner e n jo y s  F re n ch  p r o t e c t i o n " ,  a s  many d i d  a t  P o r to  Novo.
A lth o u g h  th e  b a s i s  o f  m ost c o m p la in t s  was th e  amount o f  compen­
s a t i o n  p a i d  t o  o w n ers ,  so m e th in g  a t  l e a s t  was b e in g  done t o  accommo­
d a te  A f r i c a n s  on t h i s  a c c o u n t .  A f t e r  1866 , h o w ev er ,  th e  S la v e  C o u r t  
c e a s e d  to  f u n c t i o n ,  and c o m p e n sa t io n  f o r  runaw ay s l a v e s  w as, t h e r e ­
f o r e ,  d i s c o n t i n u e d .  At t h e  same t im e ,  t h e r e  was an  i n c r e a s e  i n  th e  
number o f  s l a v e s  who were e n t i c e d  away from  t h e i r  m a s te r s  i n  th e  i n ­
t e r i o r  o r  a b d u c te d  and th e n  b ro u g h t  t o  L ago s , w here  t h e r e  w ere no 
l e g a l  s a n c t i o n s  a g a i n s t  th e  p e r p e t r a t o r s .  The p o s i t i o n  o f  th e  Lagos 
a u t h o r i t i e s  was c l e a r l y  u n t e n a b l e .  As one A d m i n i s t r a t o r  p o i n t e d  o u t :  
"we demand r e d r e s s  from  th e  n a t i v e s  f o r  any b r e a c h  o f  o u r  la w s ,  w h i l e  
o b l ig e d  t o  c o n f e s s  o u r  i n a b i l i t y  to  make any c o n c e s s io n  t o  them u n ­
d e r  s i m i l a r  c i r c u m s t a n c e s ” . To rem edy t h i s  i n  p a r t ,  he s u g g e s te d  
t h a t  " i n  a  c l e a r l y  p ro v e d  c a s e  o f  a b d u c t io n  a t  th e  v e ry  l e a s t  t h e r e  
s h o u ld  be th e  power o f  e n f o r c i n g  th e  paym ent o f  a  money c o m p e n s a t io n ,
even  i f  i t  i s  n o t  c o n s i d e r e d  a d v i s a b l e  t o  t r e a t  th e  m a t t e r  a s  a  c r im -  
2i n a l  o f f e n c e . "  But B r i t i s h  p o l i c y  d i c t a t e d  t h a t  a l l  s l a v e s  who 
r e a c h e d  B r i t i s h  s o i l  became f r e e ,  and  n o t h in g  c o u ld  o f f i c i a l l y  be
1 -  M inute  by F o r t e s c u e ,  19 S e p t .  1 8 6 3 * on G lo v e r  t o  N e w c a s t le ,  8 Aug. 
1863, CO i b 7 / b .
2 -  B e rk e le y  t o  Pope H e n n esse y ,  2b  J a n .  1873* i n  Pope H ennessey  t o  
K im b e r le y ,  6 F e b .  1873* CO 1^7/27*
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done to  com prom ise t h i s  p o s i t i o n *
W hile John  G lo v e r  was A d m i n i s t r a t o r  o f  L agos , t h e  c o l o n i a l  g o v ­
e r n m e n t s  p o l i c y  f o l lo w e d  c l o s e l y  t h e  o f f i c i a l  l i n e  from  London:
Lagos c o n t i n u e d  t o  be an a sy lu m  f o r  a l l  runaw ay s l a v e s *  A f t e r  G lo v e r  
l e f t ,  h o w e v e r ,  t h i s  p o l i c y  was somewhat r e v e r s e d  by th e  l o c a l  a u t h o r ­
i t i e s .  T rade  w i th  th e  Lagos h i n t e r l a n d  had  d e t e r i o r a t e d  i n  th e  l a s t  
y e a r s  o f  G l o v e r ' s  a d m i n i s t r a t i o n ,  and  i n  1872  -  t h e  y e a r  G lo v e r  was 
r e l i e v e d  -  th e  r o a d s  th ro u g h  I j e b u  and  E g b a lan d  w ere  c l o s e d  t o  Lagos 
t r a d e .  One o f  th e  m a jo r  g r i e v a n c e s  o f  b o th  th e  Egba and  I j e b u  was 
th e  c o n s t a n t  a b d u c t io n  o f  t h e i r  s l a v e s  by  p e o p le  o f  Lagos and th e  
h ig h  l o s s  o f  w iv e s  and  s l a v e s ,  who s o u g h t  r e f u g e  i n  Lagos upon th e  
s l i g h t e s t  p r e t e x t .  In  an  a t t e m p t  t o  a p p e a se  th e  A f r i c a n  s t a t e s  i n  
th e  i n t e r i o r  and  t o  r e - o p e n  th e  t r a d e  r o u t e s ,  G l o v e r ' s  r e p l a c e m e n t ,  
Henry F o w le r ,  and t h e  G o v e r n o r - in - C h i e f ,  John Pope H e n n esse y ,  s o f t ­
ened  th e  o f f i c i a l  p o l i c y  to w a rd s  runaw ay  s l a v e s .  No o v e r t  a c t i o n  
c o u ld  be t a k e n ,  b u t  th e  Oba was made an  a g e n t  o f  th e  Lagos g o v e rn ­
m en t,  w i th  i n s t r u c t i o n s  to  p r e v e n t  h i s  p e o p le  from  e n t i c i n g  s l a v e s  
away from t h e i r  m a s te r s  a t  t h e  v a r i o u s  m a rk e ts  a ro u n d  L ago s , and
t o  s t a t i o n  c an o e s  i n  th e  l a g o o n  i n  o r d e r  t o  t u r n  b ack  runaw ays b e -
2f o r e  t h e y  r e a c h e d  th e  i s l a n d .
F or th e  f i r s t  t im e  i n  t h e  s e t t l e m e n t ' s  h i s t o r y  s l a v e s  w ere  b e ­
in g  r e t u r n e d  t o  th e  Egba and  I j e b u  w i th  t h e  Lagos g o v e rn m e n t 's  t a c i t
1 -  The A lake  o f  A beoku ta  and o t h e r s  t o  Pope H e n n e sse y ,  15 I^ay 1 8 7 2 , 
i n  Pope H ennessey  t o  K im b e r le y ,  15 Ju n e  1 8 7 2 , CO 14-7/23* See a l s o  
th e  m in u te s  o f  t h e  l e g i s l a t i v e  c o u n c i l  o f  12 F e b . 1 8 7 2 , CO 14-9/1*
2 -  W illo u g h b y  to  G lo v e r ,  15 O c t .  1 8 7 2 , G .P . ;  L ees t o  B e r k e le y ,  26 
S e p t .  1873» and  e n c l o s u r e s ,  CO 14-7/28.
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a p p ro v a l#  In  one i n s t a n c e ,  two fem a le  s l a v e s  were t a k e n  from th e  
c o u r t  h o u se  i n  T inubu  S q u a r e ,  where  t h e y  had  come f o r  p r o t e c t i o n ,  
c a r r i e d  i n  b r o a d  d a y l i g h t  down V i c t o r i a  S t r e e t  t o  t h e  O b a 's  p a l a c e ,  
and  t h e n  s e n t  by  canoe  t o  E bu te  M e t t a ,  w here  t h e y  were  r e t u r n e d  t o  
t h e i r  o w n e rs .  When t h e  h u sb a n d  o f  one o f  t h e  s l a v e s  p r o c e e d e d  t o  
co m p la in  t o  t h e  a c t i n g  A d m i n i s t r a t o r ,  F o w le r  a c c u s e d  him o f  s p r e a d ­
i n g  m a l i c i o u s  rum ours  and h a d  him g a o l e d  f o r  o v e r  s i x  weeks a l l e g e d l y
f o r  ’’s a f e k e e p i n g  u n t i l  w i t n e s s e s  c o u ld  be b ro u g h t  down from  th e  i n -  
2
t e r i o r . ” F o w le r  was l a t e r  c e n s u r e d  by t h e  C o l o n i a l  O f f ic e  f o r  a l l ­
owing t h e s e  e v e n t s  and f o r  g r a n t i n g  th e  Oba a u t h o r i t y  t o  t u r n  back  
c an o e s  w i th  runaw ay s l a v e s .  By December o f  1872 , he h a d  been  r e ­
moved from  o f f i c e ,  and t h r e e  m onths l a t e r ,  Pope H en n essey  was gone 
3a s  w e l l .
A lth o u g h  th e  r e n d i t i o n  o f  s l a v e s  was condemned a t  t h i s  t im e  
and  th r o u g h o u t  t h e  c o l o n y ’s  h i s t o r y ,  some m o d i f i c a t i o n  o f  p o l i c y  was 
made i n  t h e  1 8 8 0 's .  The i s l a n d  o f  Lagos and  th e  tow ns o f  B ad ag ry , 
Palma and  L e c k ie  s t i l l  re m a in e d  s a n c t u a r i e s  f o r  runaw ay s l a v e s ;  b u t  
away from  t h e s e  p l a c e s ,  w here  t h e r e  w ere  no E u rop ean  t r a d e r s  and few  
m i s s i o n a r i e s ,  th e  g o v e rn m e n t ’s  p o s i t i o n  became f a r  more c o n c i l i a t o r y .  
R e l a t i o n s  be tw een  Lagos and  A f r i c a n s  on th e  m a in la n d  had  a lw ays  been  
s t r a i n e d  by t h e  p r o t e c t i o n  Lagos a f f o r d e d  runaw ay s l a v e s ,  and i n  a l l  
f a i r n e s s  t o  t h e  i n l a n d  s t a t e s ,  t h e r e  m ust have  b een  num erous i n s t a n c e s
1 -  G lo v e r  t o  K im b e r le y ,  30 O ct .  1 8 7 2 , and  e n c l o s u r e s ,  CO 1 4 7 /2 6 .
2 -  D oor ly  t o  B e r k e l e y ,  6 J a n .  1873? I n  B e r k e l e y  t o  Pope H enn essey ,
4 F e b . 1873 , CO 147/27*
3 -  CO t o  K e a t e ,  3 Apr.  1873? CO 147/27* Fo w le r  was r e p l a c e d  i n  Dec­
ember 1872 by George B e r k e l e y .  S e e ,  Blue Book f o r  1 8 7 2 , CO 1 5 1 / 1 0 .
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o f  s l a v e s  c o m m it t in g  c r im e s  and th e n  e s c a p i n g  t o  L ag o s .  No e x t r a d ­
i t i o n  t r e a t i e s  e x i s t e d  b e tw een  Lagos and  th e  A f r i c a n  s t a t e s  on th e  
m a in la n d ,  and  t h e r e f o r e  s l a v e s  who c o m m itted  c r i m i n a l  a c t s  c o u ld  
n o t  be r e t u r n e d  f o r  p u n is h m e n t .  In  t h e s e  c i r c u m s t a n c e s ,  th e  c o l o ­
n i a l  a u t h o r i t i e s  w ere tw ic e  condemned f o r  n o t  r e t u r n i n g  them .
The Lagos g overnm en t r e a l i s e d  th e  j u s t n e s s  o f  A f r i c a n  c o m p la in t s  
on t h i s  p o i n t  and  w ere a l s o  n o t  unaw are  o f  th e  many in c o n v e n ie n c e s  
o f  t h e i r  r i g i d  p o l i c y .  Runaway s l a v e s  w ere  s t i l l  n o t  r e t u r n e d  t o  
t h e i r  m a s t e r s ;  b u t  t h e  a u t h o r i t i e s  d id  b e g in  t o  r e p r im a n d  th o s e  
who in d u c e d  su c h  d e f e c t i o n s .  C o l o n ia l  o f f i c i a l s  a l s o  b egan  a c t i v e l y  
t o  p r e v e n t  runaw ay s l a v e s  from  r e a c h i n g  p l a c e s  w i t h i n  t h e  c o l o n y 's  
j u r i s d i c t i o n .  Once, two s l a v e s  had e s c a p e d  on b o a rd  t h e  governm ent 
v e s s e l ,  " G e r t r u d e " , l y i n g  i n  th e  e a s t e r n  w a t e r s .  A l th o u g h  th e y  
were m arked by b r u t a l i t y ,  t h e  o f f i c e r  i n  c h a rg e  o f  th e  e x p e d i t i o n  
o r d e r e d  them  rem oved t o  th e  s h o r e ,  w here  t h e i r  owner s t o o d  w a i t i n g .  
Some w eeks a f t e r w a r d s ,  t h i s  a t t i t u d e  was e n d o rs e d  by  t h e  G o v e rn o r ,  
who o r d e r e d  t h a t  i n  f u t u r e  t h e  o f f i c e r  i n  c h a rg e  o f  go vernm en t v e s s ­
e l s  had  f i r s t  t o  g r a n t  p e r m i s s io n  b e f o r e  any v i s i t o r  o r  s t r a n g e r
2would be a l lo w e d  on b o a r d .
The p ro b lem  o f  runaw ay s l a v e s  and  t h a t  o f  s l a v e r y  i n  g e n e r a l  
became more a c c u te  to w a rd s  t h e  end o f  t h e  c e n t u r y ,  a s  t h e  b o u n d a r ­
i e s  o f  Lagos expanded  n o r t h  i n t o  t h e  i n t e r i o r .  In  th e  p r o t e c t o r a t e ,  
t h a t  i s ,  t h o s e  p a r t s  o f  Lagos n o t  c o n s i d e r e d  B r i t i s h  t e r r i t o r y ,
1 -  S e e ,  f o r  e x am p le ,  Evans t o  G r a n v i l l e ,  8 S e p t .  1886 , and  e n c l o s ­
u r e s ,  CO 1 4 7 /3 7 -
2 -  The Lagos O b s e r v e r , 18 May 1882.
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s l a v e r y  was a  w id e s p r e a d  i n s t i t u t i o n  t h a t  had  been  r e c o g n i s e d  by 
th e  c o l o n i a l  a u t h o r i t i e s  from  th e  s t a r t .  In  1900 , h o w e v e r ,  G over­
n o r  W il l ia m  M acgregor s u g g e s t e d  a  d e f i n i t e  t im e  l i m i t  be p l a c e d  on 
i t s  c o n t in u e d  e x i s t e n c e .  A c co rd in g  to  M a cg re g o r ,  t h i s  c o u ld  be 
a c c o m p l is h e d  by i s s u i n g  a  d e c r e e  w hich  s p e c i f i e d  a  d a t e  a f t e r  w hich  
no c h i l d  c o u ld  be b o rn  i n t o  s l a v e r y .  To t h i s  t h e  C o l o n i a l  O f f i c e
had  no o b j e c t i o n s ;  b u t  o n ly  so  lo n g  a s  i t  w ould  n o t  p ro v o k e  any
1
s e r i o u s  r e p e r c u s s i o n s  i n  t h e  p r o t e c t o r a t e .
In  J u l y  o f  t h a t  y e a r ,  a  p u b l i c  n o t i c e  announced  t h a t  th e  " l e g a l "  
s t a t u s  o f  s l a v e r y  w ould  no l o n g e r  be r e c o g n i s e d  i n  th e  p r o t e c t o r a t e ;  
h e n c e f o r t h ,  no  governm en t e m p lo y e e s ,  n o r  th e  Lagos c o u r t s ,  would e n ­
f o r c e  th e  r i g h t s  and o b l i g a t i o n s  a r i s i n g  from  t h i s  r e l a t i o n s h i p ,  a l ­
tho u g h  govern m en t o f f i c e r s  c o u ld  s t i l l  l e n d  t h e i r  s e r v i c e s  t o  com­
po se  d i f f e r e n c e s  be tw een  s l a v e s  and ow ners a s  r e g a r d s  t h e i r  l i b e r -
2
a t i o n  and c o m p e n s a t io n .  The a b o l i t i o n  o f  th e  l e g a l  s t a t u s  o f  s l a v ­
e r y  d id  n o t  o f  c o u r s e  p u t  an  end t o  s l a v e r y  i t s e l f ;  b u t  i t  d id  p r e ­
v e n t  ow ners from  u s i n g  c o l o n i a l  o f f i c i a l s  and c o u r t s  t o  e n f o r c e  
t h e i r  r i g h t s  o v e r  s l a v e s .  O u t r i g h t  a b o l i t i o n  i n  th e  p r o t e c t o r a t e  
was n o t  th o u g h t  e x p e d ie n t  a t  th e  t im e ,  b u t  so  lo n g  a s  no new s l a v e s  
c o u ld  be b o r n ,  th e  p ro b lem  was l i m i t e d .
T h is  was n o t  th e  c a s e  i n  th e  a r e a s  n o r t h  o f  th e  p r o t e c t e d  t e r r i ­
t o r i e s  w hich  were i n c l u d e d  i n  th e  Lagos P r o t e c t o r a t e  O rder i n  C o u n c i l
1 -  M acgregor t o  C h a m b e r la in ,  10 F e b . 1900 , CO 1 4 7 /1 4 8 ;  m in u te  by 
A n t ro b u s ,  4 A pr. 1900 , on i b i d .
2 -  P u b l ic  N o t ic e  o f  27 J u l y  1900 , i n  D enton t o  C h a m b e r la in ,  28 J u l y
1900, co  1 4 7 /1 5 0 .
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o f  1901 . T h ro u g h o u t th e  p e r i o d  u n d e r  d i s c u s s i o n ,  s l a v e r y  was l e g ­
a l l y  r e c o g n i s e d  i n  th o s e  a r e a s  and  i t s  o b l i g a t i o n s  e n f o r c e d  by th e  
c o l o n i a l  a u t h o r i t i e s .  The c o n s i d e r a t i o n s  w hich  a l lo w e d  th e  C o l o n ia l  
O f f i c e  t o  a p p ro v e  and even  s u p p o r t  t h i s  s i t u a t i o n  w ere  t h e  v e ry  p r a c ­
t i c a l  ones o f  commerce and  c o n t r o l .  A f t e r  th e  d e f e a t  o f  I j e b u  Ode 
i n  1892 , G overno r C a r t e r  found  i t  n e c e s s a r y  t o  t a k e  p r e c a u t i o n s  a -  
g a i n s t  any  mass exodus o f  I j e b u  s l a v e s  t o  t h e  new ly  c e d e d  p o r t i o n s  
o f  th e  c o lo n y  a lo n g  th e  n o r t h e r n  s h o r e  o f  th e  l a g o o n .  The o f f i c e r  
i n  c h a rg e  o f  th e  p a r a - m i l i t a r y  f o r c e  s t a t i o n e d  a t  t h e  c a p i t a l ,  Ode, 
w as ,  i n  f a c t ,  i n s t r u c t e d  " n o t  t o  e n c o u ra g e  t h e  e s c a p e  o f  d o m es tic
s l a v e s " ,  f o r  f e a r  o f  u p s e t t i n g  th e  econom ic l i f e  o f  t h i s  p a lm - r i c h  
1
s t a t e .  F u r th e r m o r e ,  no commitment t o  end  d o m e s tic  s l a v e r y  was 
l a t e r  i n c l u d e d  i n  th e  t r e a t i e s  n e g o t i a t e d  w i th  A b e o k u ta ,  o r  th e  
s t a t e s  o f  Y o ru b a la n d  -  Cfy-o, I b a d a n ,  I f e .  I t  was c l e a r l y  th e  c a se  
t h a t  n e i t h e r  th e  C o l o n ia l  O f f i c e  n o r  th e  Lagos Governm ent i n t e n d e d  
t o  i n t e r f e r e  w i th  th e  i n s t i t u t i o n  i n  t h e s e  a r e a s ,  ev en  i f  i t  d id  b e ­
come t h e  h a r s h ,  e x a c t i n g  k i n d  fo u n d  e a r l i e r  i n  th e  A m e ric a s .  C y n ic ­
a l l y ,  G ov ern o r  C a r t e r  w ro te  i n  1896  s " I  su p p o se  some r e g a r d  m ust be
2
p a i d  to  th e  r i g h t s  o f  p r o p e r t y  even  i n  West A f r i c a . "
The e x p e r i e n c e  w i th  I j e b u  Ode h ad  t a u g h t  th e  B r i t i s h  n o t  t o
1 -  A d e r ib ig b e ,  E x p an s io n  o f  th e  Lagos P r o t e c t o r a t e , 2 8 3 .
2 -  Q uoted i n  McCallum t o  C h a m b e r la in ,  20 Dec. 1897? CO 1 4 7 /1 2 1 .  An 
i n t e r e s t i n g  a r t i c l e  t h a t  d i s c u s s e s  th e  r e l a t i o n s h i p  o f  s l a v e  t o  
f r e e  l a b o u r  i n  Lagos a t  t h i s  tim e  i s  A.C. H o p k in s ,  "The Lagos 
S t r i k e  o f  1897: An E x p l o r a t i o n  i n  N i g e r i a n  L abour H i s t o r y " ,  P a s t  
and  P r e s e n t ,  35? Dec. 1966 , 133-35•
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pro v o k e  r a d i c a l  c h an g es  u n l e s s  t h e y  w ere  w i l l i n g  t o  b e a r  th e  c o s t  
o f  m a i n t a i n in g  o r d e r  and p r e p a r e d  t o  a c c e p t  a  d e c l i n e  i n  p a l m - o i l  
p r o d u c t i o n .  Many w e a l th y  I j e b u  c h i e f s  h ad  b e en  r u i n e d  a f t e r  th e  
B r i t i s h  o c c u p a t i o n ,  and  even  w i th o u t  e n c o u r a g in g  d e s e r t i o n ,  many 
d o m e s tic  s l a v e s  s t i l l  e s c a p e d  to  B r i t i s h  s o i l .  N e i th e r  a  d e c l i n e  
i n  p a lm -p ro d u c e  from  th e  i n t e r i o r ,  n o r  th e  r u i n  o f  i n d ig e n o u s  a u t h ­
o r i t y ,  s e r v e d  B r i t i s h  i n t e r e s t s .  I t  f o l lo w e d ,  t h e r e f o r e ,  t h a t  B r i t ­
i s h  p o l i c y  to w a rd s  s l a v e r y  -  a l t h o u g h  n e v e r  v e ry  c o n s i s t e n t  -  was i n -
2c l i n e d  t o  be one o f  n o n - i n t e r f e r e n c e  by th e  end  o f  th e  c e n t u r y ,  and  
even  one o f  s u p p o r t  i n  c e r t a i n  c i r c u m s t a n c e s .  C a r t e r  a c t u a l l y  r e n ­
d e re d  a s s i s t a n c e  t o  s l a v e - o w n e r s  i n  r e c o v e r i n g  runaw ay s l a v e s  who 
h a d  n o t  r e a c h e d  B r i t i s h  s o i l ;  and  i n  1 8 9 8 , a c t i n g  G overno r  D enton 
c o u ld  s u g g e s t  t h a t  no p u b l i c i t y  be g iv e n  t o  th e  a c q u i s i t i o n  o f  j u r i s ­
d i c t i o n  i n  th e  r a i l w a y  s t r i p  th ro u g h  E g b a la n d ,  and  no f l a g s  be h o i s t ­
ed  t h e r e ,  i n  o r d e r  t o  a v o id  any l a r g e  s c a l e  d e s e r t i o n  o f  Egba s l a v e s
3
t o  w hat h ad  now become B r i t i s h  s o i l .  The p r e v i o u s  y e a r  had  s e e n  
t h e  B r i t i s h  R e s id e n t  a t  Ib a d a n  com pel th e  Owa o f  I l e s h a  t o  r e t u r n  
t h r e e  s l a v e s  who had  ru n  away from  t h e i r  owner i n  Ib a d a n ,  and d u r in g  
t h a t  same y e a r ,  a  s u p p le m e n ta ry  c o n v e n t io n  c o n c lu d e d  w i t h  Qyo a c t -
1 -  A d e r ib ig b e ,  E x p an s io n  o f  t h e  Lagos P r o t e c t o r a t e , 28 4 . P a lm - k e r n e l  
e x p o r t s  i n  189 4 am ounted  t o  o v e r  5 3 ,5 0 0  t o n s ;  i n  t h e  f o l lo w in g  f o u r  
y e a r s ,  t h e y  d e c l i n e d  to  4 6 ,5 0 0 ,  4 7 ,6 0 0 ,  4 1 ,2 0 0  and i n  1898  t o  4 2 ,7 0 0  
P a l m - o i l  e x p o r t s  a l s o  d ro p p ed  from  1 2 ,7 0 0  to n s  i n  1895 t o  6 ,2 0 0  to n s  
i n  1 8 9 8 . S e e ,  Newbury, The W este rn  S la v e  C o a s t , A ppendix  I I I .
2 -  S e e ,  m in u te  by G r i n d l e , 1 £>Feb• 1 8 9 8 , on McCallum t o  C h a m b e r la in ,
20 Dec. 1897 , CO 1 4 7 /1 2 1 .
3 -  McCallum t o  C h a m b e r la in ,  20 Dec. 1 8 9 7 , CO 1 4 7 /1 2 1 ;  D enton to  Cham­
b e r l a i n ,  14 S e p t .  1 8 9 8 , CO 1 4 7 /1 3 3 .
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u a l l y  r e c o g n i s e d  d o m e s t ic  s l a v e r y  a s  an  e s t a b l i s h e d  i n s t i t u t i o n  
th ro u g h o u t  Y o ru b a la n d .
Some g u i d e l i n e s  w ere o b v io u s ly  n e c e s s a r y  f o r  d e a l i n g  w i t h  s l a v ­
e r y  i n  th e  a r e a s  coming u n d e r  B r i t i s h  c o n t r o l .  In  1897» G o vernor 
McCallum p ro p o s e d  t h r e e  t e n t a t i v e  p r i n c i p l e s  a s  r e g a r d s  d o m e s tic  
s l a v e r y :  t h e  f i r s t ,  t h a t  s l a v e s  c r u e l l y  t r e a t e d  be s e t  f r e e  a f t e r  
an i n q u i r y  by B r i t i s h  o f f i c e r s ,  and th e n  s e n t  t o  B r i t i s h  t e r r i t o r y  
w i th o u t  any  c o m p e n sa t io n  t o  t h e i r  ow n ers ;  th e  s e c o n d ,  t h a t  owners 
be o b l i g a t e d  t o  manumit any s l a v e  who c o u ld  pay c o m p e n s a t io n  e q u a l  
t o  h i s  r e c o g n i s e d  v a lu e ;  and th e  t h i r d ,  t h a t  d i s p u t e s  b e tw ee n  i n h a b ­
i t a n t s  o f  th e  same s t a t e  i n v o lv i n g  s l a v e s  be s e t t l e d  by n a t i v e  a u t h ­
o r i t i e s  a c c o r d i n g  t o  c u s to m a ry  law , B r i t i s h  o f f i c e r s  i n t e r f e r i n g  o n -
2l y  i n  c a s e s  o f  f l a g r a n t  i n j u s t i c e .  The p ro b lem  o f  runaw ay s l a v e s ,  
how ever, d id  n o t  a d m it  o f  su c h  e a s y  a n s w e r s .  Those who e s c a p e d  t o  
Lagos w ould  o f  c o u rs e  be f r e e ;  b u t  i n  th e  c a s e  o f  a  s la v S  e s c a p in g  
t o  a n o th e r  A f r i c a n  s t a t e ,  McCallum s u g g e s t e d  t h a t  c o m p e n sa t io n  be 
p a id  t o  t h e  owner o r  th e  s l a v e  r e t u r n e d ,  i f  n e c e s s a r y  w i th  th e  a s s ­
i s t a n c e  o f  B r i t i s h  o f f i c e r s .  By d o in g  s o ,  i t  was t h o u g h t ,  r e p r i s a l s
3
c o u ld  be a v o id e d .
M cCallum ’s  p r o p o s a l s  w ere  n o t  e n t i r e l y  t o  t h e  C o l o n i a l  O f f i c e ’s
1 -  McCallum t o  C h a m b e r la in ,  12 J a n .  1 8 9 8 , CO 1V 7/129; m in u te  by 
G r i n d l e ,  16 F eb . 1 8 9 8 , on McCallum t o  C h a m b e r la in ,  20 Dec. 1897i 
CO 1 ^ 7 /1 2 1 .  The s u p p le m e n ta ry  c o n v e n t io n  w i th  Cyo i s  m en tio n ed  
i n  G r i n d l e ’s m in u te ,  b u t  I  have  b e en  u n a b le  t o  l o c a t e  i t .
2 -  McCallum to  C h a m b e r la in ,  20 Dec. 1897* CO 14-7/121.
3 -  I b i d .
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s a t i s f a c t i o n .  The S e c r e t a r y  o f  S t a t e ,  Jo s e p h  C h a m b e r la in ,  r e f u s e d  
o u t r i g h t  t o  p e r m i t  B r i t i s h  o f f i c e r s  t o  t a k e  a c t i v e  s t e p s  i n  r e s t o r ­
in g  runaw ay s l a v e s  t o  t h e i r  ow ners ,  th o u g h  he a g re e d  t o  t h e i r  p a r ­
t i c i p a t i o n  i n  s e t t l i n g  c o m p e n s a t io n .  The re m a in d e r  o f  M cCallum’s  
p r i n c i p l e s  w ere  a p p ro v e d ,  b u t  w i t h o u t  much e n th u s ia s m ;  u n d e r  th e  e x ­
i s t i n g  c i r c u m s ta n c e s  w hich  r e q u i r e d  th e  r e c o g n i t i o n  o f  s l a v e r y  t h e y  
were a s  good a  s o l u t i o n  a s  a n y .^
D e s p i t e  o f f i c i a l  a p p r o v a l  o f  t h e s e  g u i d e l i n e s ,  i t  may f a i r l y  
be q u e s t io n e d  how f a r  th e y  were fo l lo w e d  by c o l o n i a l  o f f i c e r s  a t  
L agos. I t  was l e s s  th a n  a y e a r  l a t e r  t h a t  t h e  R e s i d e n t  a t  Ib ad an  
c o m p e lle d  th e  Owa o f  I l e s h a  t o  r e t u r n  some runaw ay s l a v e s ;  and  i n  
g e n e r a l  th e  g o v ern m en t h ad  l i t t l e  sym pathy  w i th  t h e  p r i n c i p l e s  i n ­
v o lv e d .  As t h e y  saw i t ,  t h e  p e o p le  o f  Y o ru b a la n d  w ere q u i t e  w i l l i n g  
and c a p a b le  o f  s u r v i v i n g  o f f  t h e  l a n d ,  and i f  t h e  o b l i g a t i o n s  o f  s l a v  
e ry  w ere r e l a x e d ,  g ra v e  c o n se q u e n c e s  w ere  bound t o  f o l l o w .  A g r i c u l ­
t u r e  would s u f f e r  h e a v i l y  b e c a u s e  o f  th e  r a i l r o a d  m oving n o r t h  and  
p a y in g  l a b o u r  9 d .  p e r  d iem , w h i l e  d o m e s t ic  s l a v e s  r e c e i v e d  i n  fo o d  
and  s u b s i s t e n c e  o n ly  4-d. In  a  f r e e  l a b o u r  m a r k e t ,  t h e r e f o r e ,  n a t i v e
p r o d u c e r s  w ould  f i n d  th e m s e lv e s  w i th o u t  s u f f i c i e n t  l a b o u r ,  and comm-
2e r c i a l  p r o s p e c t s  w ould n o t  be v e ry  b r i g h t  f o r  th e  c o lo n y .  T hus, 
d o m e s tic  s l a v e r y  had  t o  be r e c o g n i s e d  i n  Y o ru b a la n d ,  a n d  i t s  o b l i g ­
a t i o n s  e n f o r c e d  by  th e  c o l o n i a l  a u t h o r i t i e s .
1 -  CO m in u te s  on i b i d . ; CO t o  Mc.Callum, 23 March 1897 ,  CO 14-7/121.
2 -  Denton t o  C hm m berla in , 3 Aug. 1 8 9 8 , CO 14-7/134-♦ See a l s o ,  H opkins 
fTThe Lagos S t r i k e  o f  1897mi o p . c i t . 14-4.
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In  d e a l i n g  w i th  th e  v a r i o u s  a s p e c t s  o f  s l a v e r y ,  t h e  Lagos a u t h ­
o r i t i e s  d i s p l a y e d  a t  t im e s  a  t o t a l  d i s r e g a r d  f o r  l e g a l  p r e s c r i p t i o n s ;  
i n  c e r t a i n  c a s e s ,  t h e i r  a c t i o n s  w ere  c l e a r l y  i n  v i o l a t i o n  o f  Im per­
i a l  law s  on th e  s u b j e c t .  To a  l e s s e r  d e g r e e ,  t h i s  was a l s o  t r u e  o f  
t h e i r  t r e a t m e n t  o f  d e b t  i n  t h e  c o lo n y .  B ecause  o f  th e  sy s te m  o f  
t r a d e  t h a t  p r e v a i l e d  a t  L ag o s ,  and th e  k e e n  c o m p e t i t i o n  f o r  i t ,  
d e b t  was a  r e c u r r e n t  p ro b lem  th ro u g h o u t  much o f  t h i s  p e r i o d .  L arge  
m e r c a n t i l e  e s t a b l i s h m e n t s ,  a n x io u s  t o  s e c u r e  as  g r e a t  a  s h a r e  a s  
p o s s i b l e  o f  th e  p a l m - o i l  and  - k e r n e l  m a r k e t ,  e x te n d e d  l i b e r a l  c r e d ­
i t s  t o  t h e i r  s u p p l i e r s ,  and  when econom ic  c o n d i t i o n s  i n  Europe de­
c l i n e d  o r  t h e  t r a d e - r o u t e s  t o  th e  i n t e r i o r  were c l o s e d ,  d e b t s  m ount­
e d .  In  t h e s e  econom ic c o n d i t i o n s ,  t h e  la w s  o f  d e b t  w ere  e n fo r c e d  
l a r g e l y  i n  a c c o rd a n c e  w i th  t h e  w ish e s  o f  E uropean  i n t e r e s t s ,  and d e s ­
p i t e  th e  t r e n d  i n  E ng land  a f t e r  1869  away from  im p r iso n m e n t  f o r  d e b t ,  
i n  Lagos d e b t o r s  w ere  s t i l l  b e in g  im p r i s o n e d  i n  l a r g e  num bers a f t e r  
t h e  t u r n  o f  th e  c e n t u r y .
The p ro b lem  o f  d e b t  i n  Lagos was somewhat more c o m p l ic a te d  th a n  
t h a t  o f  s l a v e r y ,  in asm uch  a s  t h e r e  was some c o n f u s io n  a s  t o  th e  a p p ­
l i c a b i l i t y  o f  t h e  E n g l i s h  law  on th e  s u b j e c t .  B e fo re  1 8 7 6 , t h e  law  
o f  d e b t  i n  Lagos was b a s e d  on th e  common law  a s  o f  1 J a n u a r y  1 8 6 3 , 
and  u n d e r  t h e s e  r u l e s ,  d e b t o r s  c o u ld  be im p r i s o n e d .  In  1 8 6 9 , how­
e v e r ,  P a r l i a m e n t  p a s s e d  two a c t s  -  a  B a n k ru p tc y  Act and  a  D eb to rs*
1 -  T h i s  was by v i r t u e  o f  o r d i n a n c e  1 o f  1863  w h ich  e x t e n d e d  t h e  l aw s  
o f  E ng la n d  i n  f o r c e  on 1 J a n u a r y  1863  t o  t h e  s e t t l e m e n t .
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A ct -  w hich  v i r t u a l l y  a b o l i s h e d  im p r iso n m e n t  f o r  d e b t  i n  E n g la n d ;  
and  by th e  Supreme C o u r t  O rd inance  o f  1 8 7 6 , t h e  law s  i n  f o r c e  i n  
E ngland  a s  o f  24 J u l y  1874 w ere a p p l i e d  to  th e  Gold C o a s t  Colony*
In  d r a f t i n g  th e  Supreme C o u r t  O rd in an ce  o f  1 8 7 6 , h o w e v er ,  t h e  C o lo -  
n i a l  O f f i c e  e x p r e s s l y  m e n t io n e d  t h a t  t h e  la w s  o f  b a n k ru p tc y  i n  f o r c e  
i n  E ng lan d  w ould  n o t  be e x te n d e d  t o  th e  c o lo n y ,  and  i t  was w i th  t h i s  
i n  mind t h a t  th e  Gold C o a s t  F u l l  C o u r t  r u l e d  i n  1881 t h a t  th e  a c t s  
o f  1869  w ere  n o t  a p p l i c a b l e *  D e s p i t e  t h i s  e a r l y  d e c i s i o n ,  i t  was 
l a t e r  h e ld  t h a t  th e  two a c t s  d i d  i n  f a c t  a p p ly  t o  a l l  B r i t i s h  p o s s ­
e s s i o n s  by rTn e c e s s a r y  in te n d m e n t f,f b u t  i t  was a l s o  h e l d  t h a t  th e
Supreme C o u r t  o f  Lagos h ad  no b a n k ru p tc y  j u r i s d i c t i o n  and t h e r e f o r e
3
c o u ld  n o t  a c t  a s  a u x i l i a r y  t o  t h e  E n g l i s h  B a n k ru p tc y  C o u r t .  In
s h o r t ,  t h i s  m eant t h a t  a l th o u g h  th e  B a n k ru p tc y  and D e b t o r s 1 A c ts  o f
1869  d id  a p p ly  i n  L ag o s ,  th e y  c o u ld  n o t  be e n f o r c e d .  To add  t o  t h i s
c o n f u s i o n ,  i t  s h o u ld  a l s o  be p o i n t e d  o u t  t h a t  two o f  th e  c o n s t i t u t -  ,
i o n s  o f  th e  e a r l y  Lagos C h ie f  M a g i s t r a t e  C o u r ts  had  empowered th e
c o u r t  t o  be a  C o u r t  o f  B a n k ru p tc y ,  " w i th  f u l l  power and a u t h o r i t y  t o
4a d j u d i c a t e  a l l  m a t t e r s  t h e r e t o ” .
W ith th e  law  i n  su ch  a  c o n fu s e d  s t a t e ,  t h e  t r e a t m e n t  o f  d e b to r s  
a t  Lagos v a r i e d  c o n s i d e r a b l y  from  y e a r  t o  y e a r .  In  t h e  1 8 6 0 's ,  t h e  
p ro b lem  was m a in ly  c o n f in e d  t o  p r o v i d i n g  s a f e g u a r d s  a g a i n s t  d e b t o r s
1 -  The B a n k ru p tc y  and D e b t o r s '  A c ts  o f  1869» 32 8c 33 V i e t .  c .  7 1 and  
32 8c 33 V i e t .  c .  6 2 .
2 -  S e e ,  m in u te  by F a i r f i e l d ,  12 J a n .  1 8 7 5 i on S t r a h a n  t o  C a rn a rv o n ,  27 
S e p t .  1874 , CO 9 6 /1 1 2 .  H a l l i d a y  v .  A l a p a t i r a  (1881) 1 N .L .R . 1
3 -  C a l l e n d e r ,  Sykes 8c Company v .  C o l o n i a l  S e c r e t a r y  o f  Lagos a n d  D av ies  
( 1 8 9 1 ) .  T h is  d e c i s i o n  i s  m e n t io n e d  i n  Redwar, Comments, 9*
4 -  O rd inance  1 o f  9 F e b .  1864 , S e c t i o n  7» and  o r d in a n c e  9 o f  6 J u l y  
1864, S e c t i o n  7 i  CO 1 4 8 /1 .  T h is  j u r i s d i c t i o n  was c o n f i rm e d  by o r d i n ­
ance  3 o f  3 June  1 8 6 5 , CO 1 4 8 /1 .
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a b s c o n d in g  from t h e  s e t t l e m e n t .  An o r d i n a n c e  was f ram ed  i n  1866 
t o  Tle n a b l e  c r e d i t o r s  t o  s e i z e  t h e  p r o p e r t y  o f  a b s c o n d i n g  d e b t o r s "  -  
a  measure  n e c e s s i t a t e d  by want  o f  a g r e e m e n t s  w i t h  n e a r b y  A f r i c a n  
s t a t e s  f o r  t h e i r  r e n d i t i o n .  The p r o v i s i o n s  o f  t h e  o r d i n a n c e  p e r ­
m i t t e d  a  c r e d i t o r  t o  have  th e  p r o p e r t y  o f  a  d e b t o r  s e i z e d  i f  t h e  
d e b t  c o u ld  n o t  be c o l l e c t e d  o r  i f  s e r v i c e  o f  a  summons t o  a p p e a r  i n  
c o u r t  c o u l d  n o t  be a f f e c t e d .  In  c o u r t ,  t h e  c l a i m  would  be exam ined ,  
and  i f  fo un d  j u s t i f i e d ,  t h e  p r o p e r t y  would  be a u c t i o n e d  o f f  and th e  
p r o c e e d s  a p p l i e d  to w a rd s  repaym en t  o f  t h e  d e b t .  T h is  o r d i n a n c e  was 
n o t  i m m e d ia t e l y  a p p ro v e d  by th e  C o l o n i a l  O f f i c e  who were  n o t  p r e p a r e d  
t o  a l l o w  Lagos c r e d i t o r s  su c h  w id e ,  d i s c r e t i o n a r y  p o w e r s .  S i r  F r e d ­
e r i c k  R o g e rs  t h o u g h t  t h a t  th e  C h ie f  M a g i s t r a t e  s h o u l d  have  th e  r i g h t  
t o  r e f u s e  a  w r i t  o f  s e i z u r e  s h o u l d  be d o u b t  t h e  c r e d i t o r ’s a f f i d a v i t .  
As w e l l ,  c r e d i t o r s  s h o u l d  be r e q u i r e d  t o  f u r n i s h  p r im a  f a c i e  e v id e n c e  
t h a t  th e  d e b t  was r e a l ,  t h a t  t h e  d e b t o r  had  been  in f o r m e d  o f  t h i s  
a c c o u n t  and had been  a p p l i e d  t o  f o r  p aym en t ,  and t h a t  t h e  d e b t o r  was
a v o i d i n g  paym en t .  With t h e  i n c l u s i o n  o f  R o g e r s ’ s u g g e s t i o n s ,  th e
2o r d i n a n c e  was p a s s e d  i n t o  law  by th e  l e g i s l a t i v e  c o u n c i l .
The A bscond ing  D e b to r s "  o r d i n a n c e  o f  1866 h e l p e d  o n ly  t o  t i g h t -  
e n -u p  t h e  l a w s  r e l a t i n g  t o  n o n - r e s i d e n t  d e b t o r s  and t h o s e  who a b s c o n ­
ded from t h e  s e t t l e m e n t .  I t  d i d  n o t ,  h o w e v e r ,  d e a l  w i t h  th e  p ro b le m  
o f  d e b t  i t s e l f  -  a  p ro b lem  which  t h e  p o o r  t r a d i n g  c o n d i t i o n s  o f  t h e
1-  O rd in ace  5 o f  17 Mar. 1866,  CO 1 ^ 8 / 1 .
2 -  CO t o  B l a c k a l l ,  31 May 1866,  CO 1V7/11;  o r d i n a n c e  6 o f  k  Oct .  
1866, CO 1 ^ 8 /1 .
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l a t e  1 8 6 0 's  and  e a r l y  1 8 7 0 *s  c o n s i d e r a b l y  m a g n i f i e d .  U n t i l  t h e n ,  
t h e r e  had  b een  few i n s t a n c e s  o f  t r a d e r s  o v e r - e x t e n d i n g  th e m s e lv e s  
t o  th e  p o i n t  where c r e d i t o r s  had  h ad  t o  r e s o r t  t o  l e g a l  a c t i o n ;  i n
■y
f a c t ,  o n ly  two d e b t o r s  had b e en  im p r i s o n e d  b e f o r e  1 8 6 9 . But w i th  
t h e  g ro w th  o f  c o m p e t i t io n  am ongst m e rc h a n ts  and th e  o v e r a l l  d i f f i c ­
u l t i e s  i n  m a i n t a i n in g  good t r a d i n g  c o n d i t i o n s ,  th e  number o f  d e b t o r s  
im p r i s o n e d  i n c r e a s e d  s h a r p l y .  In  1869i f o r t y - n i n e  fo u n d  th e m s e lv e s  
c o n f in e d  i n  t h e  Lagos g a o l ,  and  th e  f o l lo w in g  y e a r  t h e i r  num bers 
r e a c h e d  two h u n d re d  and e i g h t e e n  -  a  f i g u r e  t h a t  t e s t i f i e s  t o  th e  
t o t a l  breakdow n o f  th e  econom ic s y s te m  a t  Lagos when th e  r o a d s  w ere
c l o s e d .  From th e n  u n t i l  1 8 7 5 i th e  number o f  d e b to r s  im p r i s o n e d  a v e r -
2aged  j u s t  o v e r  s i x t y  a  y e a r .
The g ro w th  o f  im p r iso n m e n t  f o r  d e b t  i n  Lagos a t  t h i s  t im e  was 
c l e a r l y  c o n t r a r y  t o  th e  movement away from  t h i s  i n  E n g la n d  w hich c u l ­
m in a te d  i n  t h e  B a n k ru p tc y  and  D e b to rs*  A c ts  o f  1869* But a s  was o f t ­
en th e  c a s e ,  law s  t h a t  w ere  th o u g h t  s u i t a b l e  f o r  E ng land  w ere  n o t  
th o u g h t  p r a c t i c a b l e  f o r  th e  W est A f r i c a n  c o a s t .  As one G old  C o a s t  
j u r i s t  p u t  i t :  f,th e  ( D e b t o r s 1) Act ( o f  1 8 6 9 ) p r e s u p p o s e s  a  c o n d i t i o n  
o f  s o c i e t y  w here  th e  p r o p e r t y  p o s s e s s e d  by i n d i v i d u a l s  i s  known o r  
a t  l e a s t  can  be a s c e r t a i n e d ” . In  h i s  o p i n i o n ,  t h i s  c o n d i t i o n  c o u ld  
n o t  be ' met on th e  Gold C o a s t  o r  Lagos by flE n g l i s h  C o u r t s  o f  J u s t i c e  
w i th  th e  c o m p a r a t i v e ly  l i m i t e d  means o f  d i s c o v e r y  a t  t h e i r  d i s p o s a l ” .
1 -  One was im p r is o n e d  i n  1865i th e  o t h e r  i n  1866 . S e e ,  B lue Books f o r  
1 8 6 5 -6 6 , "G aol S t a t i s t i c s " ,  CO 1 5 1 / 3 - ^ .
2 -  Blue Books f o r  1869 - 7 ^ ,  "G aol S t a t i s t i c s " ,  CO 1 5 1 /7 - 1 2 .
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I n  a c c o rd a n c e  w i th  A f r i c a n  i d e a s  a b o u t  d e b t ,  a  d e b t o r ' s  f a m i ly  
would p ay  h i s  d e b t  i f  he w ere  im p r i s o n e d .  T h e r e f o r e  -  he c o n c lu d e d  
-  " im p r iso n m e n t  i s  th e  m ost t a n g i b l e  m ethod by w hich  th e  E n g l i s h  
C o u r ts  can  v i n d i c a t e  t h e  f u l f i l l m e n t  o f  o b l i g a t i o n s ,  a s  w e l l  a s  
b e in g  th e  o n ly  one w hich  would  n o t  • .  ♦ be a  f a i l u r e  • tf
A l th o u g h  th e  S e c r e t a r y  o f  S t a t e  i n  1 8 7 0 , Lord K im b e r le y ,  w ould  
have  p r e f e r r e d  th e  a b o l i t i o n  o f  im p r iso n m e n t  f o r  s m a l l  d e b t s  a l t o g ­
e t h e r ,  he was i n i t i a l l y  r e l u c t a n t  t o  i n t e r f e r e  w i th  l o c a l  l e g i s l a t ­
i o n .  The C o u r t  o f  R e q u e s ts  e s t a b l i s h e d  i n  t h a t  y e a r ,  was empowered
t o  im p r i s o n  d e b t o r s  who owed up t o  £20 fbr te rm s  n o t  e x c e e d in g  tw e lv e  
2months# C o nfinem en t f o r  d e b t s  o f  o v e r  £20 h a d  no l e g a l l y  im posed  
l i m i t ,  b u t  a s  th e  p r i s o n e r  was m a in t a in e d  i n  g a o l  a t  t h e  e x p e n se  o f  
h i s  c r e d i t o r s ,  l o n g - t e r m  c o n f in e m e n ts  w ere  r a r e .  Of t h e  more th a n  
f o u r  h u n d re d  d e b to r s  im p r i s o n e d  up t o  1874 , o n ly  t e n  r e m a in e d  i n  
g a o l  l o n g e r  th a n  one y e a r . ^
But t h i s  power was n o t  th o u g h t  s u f f i c i e n t  by th e  Lagos a u t h o r ­
i t i e s ;  im p r iso n m e n t  a c t e d  i n  f u l l  s a t i s f a c t i o n  o f  a  d e b t ,  and i t  was 
a rg u e d  t h a t  s m a l l  A f r i c a n  t r a d e r s  h e l d  l i t t l e  f e a r  o f  t h e  l o s s  o f  
p e r s o n a l  f reed o m  f o r  su ch  a  s h o r t  p e r i o d .  As t h e i r  c o n f in e m e n t  was
a l s o  u n a t t e n d e d  by any h a r d s h i p  o r  f o r c e d  l a b o u r ,  th e  d e t e r r e n t  v a l -
4
ue o f  im p r iso n m e n t  was p ro v in g  n e g l i g i b l e .  S t i l l ,  when i t  was p r o ­
p o se d  t o  a l l o w  th e  c o u r t  t o  o r d e r  im p r iso n m e n t  f o r  a l l  d e b t o r s  u n t i l  
t h e  d e b t  was r e p a i d  i n  f u l l ,  t h e  C o l o n i a l  O f f ic e  w ould  n o t  com ply .
1- C ha lm ers  t o  B e r k e le y ,  29 June  1874 , i n  B e rk e le y  t o  C a rn a rv o n ,  3 
J u l y  1874 , CO 9 6 /1 1 2 .
2 -  S e c t i o n  21 o f  o r d in a n c e  7 o f  17 Aug. 1 8 7 0 , CO 1 4 8 /1 .
3 -  S t r a h a n  t o  B e r k e le y ,  14 A p r. 1874 , i n  B e rk e le y  t o  C a rn a rv o n ,  4
May 1 874 , CO 1 4 7 /3 0 .
4 -  Mayne to  S t r a h a n ,  18 Mar. 1 8 7 4 , i n  i b i d . W hile  i n  p r i s o n ,  th e  d e b t
o r  was m a in t a in e d  by h i s  c r e d i t o r  and  h ad  a l l  " d e g r a d in g "  work done 
f o r  h im .
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A lth o u g h  a  s e v e r e  m easu re  o f  t h i s  s o r t  seem ed n e c e s s a r y ,  i t  c o u ld  
have r e s u l t e d  i n  v i r t u a l  im p r iso n m e n t  f o r  l i f e ,  and th e  C o l o n ia l  
O f f ic e  w ould  n o t  c o u n te n a n c e  a  p r o p o s a l  t h a t  was s o  c o n t r a r y  to  
th e  v iew s a d v o c a te d  by t h e  B r i t i s h  g o v e rn m e n t.
The C o l o n i a l  O f f i c e  was n o t  u n s y m p a th e t i c  to w a rd s  t h e  d i f f i c ­
u l t i e s  o f  th e  Lagos co m m erc ia l  com m unity . In  1873? th e  c o u r t s  w ere
empowered t o  " d e a l  w i th  R e a l  E s t a t e  by th e  same form s o f  law  a s  i f
2i t  were P e r s o n a l  E s t a t e  f o r  th e  s a t i s f a c t i o n  o f  d e b t " .  But w h i le  
i t  was r e c o g n i s e d  t h a t  t h e r e  w ere  m i t i g a t i n g  c i r c u m s ta n c e s  on th e  
c o a s t  o f  West A f r i c a ,  im p r iso n m e n t  f o r  d e b t  had  become an  a n a c h ro n ­
ism  and p r e s s u r e  was c o n t i n u a l l y  b r o u g h t  t o  b e a r  on c o l o n i a l  g o v e rn -
3
m ents  t o  r e f o r m  t h e i r  e x i s t i n g  d e b t  l a w s .  F o r  t h e i r  p a r t ,  th e  a u th  
o r i t i e s  on th e  s p o t  made o u t  a  good c a s e  f o r  r e t a i n i n g  t h e i r  own l e g  
i s l a t i o n .  The C h ie f  M a g i s t r a t e  o f  L ag o s ,  R.D. Mayne, c la im e d  t h a t  
b o th  E uropean  and  A f r i c a n  m e rc h a n ts  w ere  a g a i n s t  a l t e r a t i o n  o f  th e  
la w s  a s  th e y  s t o o d ,  and t h a t  th e  s m a l l e r  A f r i c a n  t r a d e r s  had  even  
p e t i t i o n e d  him  t o  i n c r e a s e  th e  s e v e r i t y  o f  p e n a l t i e s  l e v i e d  on de ­
f a u l t i n g  d e b t o r s .  More i m p o r t a n t ,  he h a d  found  t h a t  t h e  t h e o r y  o f
d e b t  on w hich  th e  E n g l i s h  law  o f  l i m i t a t i o n  was b a se d  was " u n i n t e l l -
4i g i b l e "  t o  t h e  p e o p le  o f  West A f r i c a .
The dilem m a p a r t i c u l a r l y  i n  Lagos was t h a t  m e rc h a n d is e  was e n ­
1 -  Mayne t o  F o w le r ,  3 Dec. 1872 , i n  F o w le r  t o  Pope H e n n esse y ,  3  Dec. 
1872, CO 1V 7/27 . CO t o  K e a te ,  28 Mar. 1873 , i b i d .
2 -  O rd in an ce  12 o f  7 J u l y  1873 , CO 1 4 8 /1 .
3 -  S e e ,  f o r  e x am p le ,  K im b er ley  to  K ennedy, 3  Nov. 1 8 7 0 , CO 1 4 7 /1 8 .
4 -  Mayne t o  S t r a h a n ,  18 Mar. 1874 , i n  B e r k e le y  to  C a rn a rv o n ,  4 May
1874, co  1 4 7 / 3 0 .
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t r u s t e d  t o  t r a d e r s  who a c t e d  a s  m iddlem en w i th  th e  s t a t e s  i n  th e
i n t e r i o r  and who d i d  n o t  n e c e s s a r i l y  have  p r o p e r t y  o f  t h e i r  own.
On t e c h n i c a l  g r o u n d s ,  t h e r e f o r e ,  a  law  o f  l i m i t a t i o n  c o u ld  n o t
p ro v e  e f f e c t i v e ,  a s  c o u r t s  i n  Lagos w ould have  s c a r c e l y  any  c o n t r o l
o v e r  t h i s  ty p e  o f  d i s c h a r g e d  d e b t o r .  As Mayne p o i n t e d  o u t :
a l l  th e  m a c h in e ry  o f  r e c e i v e r s  and a d m i n i s t r a t i o n  o f  
p r o p e r t y  f o r  th e  b e n e f i t  o f  c r e d i t o r s  p r e s u p p o s e s  a  
s t a t e  o f  t h i n g s  w here  a  d e b t o r  can  p l y  h i s  b u s i n e s s  
u n d e r  th e  eye and c o n t r o l  o f  l e g a l  a u t h o r i t i e s .  Here 
a  d e b to r  m ust e i t h e r  s t a y  i n  L agos , i n  w hich  c a s e  he 
i s  rem oved from  th e  o n ly  s p h e re  i n  w hich  he i s  l i k e l y  
t o  make any  money, o r  l e a v e  i t ,  i n  w hich  c a s e  a n y th in g  
t h a t  he m ig h t  make w ould  be b eyond  h i s  c r e d i t o r ’s  g r a s p .
As so o n  a s  th e  c r e d i t o r ’s  r i g h t  became o f  any v a lu e  i t  
would c e a s e  t o  be l e g a l l y  e n f o r c e a b l e .  So lo n g  a s  i t  
was e n f o r c e d  i t  w ou ld  be w o r t h l e s s .  1
These a rg u m e n ts  w ere  se c o n d e d  i n  a  more g e n e r a l  way by th e  d e s i g n a t e d  
C h ie f  J u s t i c e  o f  th e  Gold C o a s t  c o lo n y ,  D avid  C h a lm e rs ,  who added 
t h a t  "am ongst ,n a t i v e  A f r i c a n s  s t r i c t  a c c o u n t a b i l i t y  i n  d e b t  i s  u n i ­
v e r s a l l y  r e c o g n i s e d  and e n f o r c e d .  When th e  E n g l i s h  law  r e l a x e s  t h e
o b l i g a t i o n  i t  i s  o u t  o f  harm ony w i th  t r u e  n a t i v e  f e e l i n g "  and w ould
2r e s u l t  i n  th e  s a c r i f i c e  o f  "an  in d ig e n o u s  v i r t u e " .
The C o l o n ia l  O f f i c e ,  n e v e r  one t o  oppose  l e g a l  o p in io n s  and 
com m erc ia l  r e p r e s e n t a t i o n s  a t  th e  same t im e ,  and  a lw ay s  p r e p a r e d  
t o  s u p p o r t  an i n d ig e n o u s  v i r t u e ,  a g re e d  t o  a l lo w  th e  e x i s t i n g  law s 
t o  rem a in  i n  f o r c e .  But some a l t e r a t i o n s ,  i t  was w a rn e d ,  would have  
t o  be made to  b r i n g  t h e s e  la w s  c l o s e r  t o  th o s e  i n  f o r c e  i n  E n g la n d . ”^
1 -  I b i d .
2 -  C halm ers  t o  Ashwood, 2 May 187^ ,  i n  i b i d .
3 -  CO t o  B e r k e le y ,  8 June  1 87^ ,  CO 1^7/30*
314
Some change  was in d e e d  c a l l e d  f o r ;  m e a su re s  ta k e n  a g a i n s t  d e b to r s  
had  become b l a t a n t l y  i l l e g a l .  W a rra n ts  f o r  th e  a r r e s t  o f  d e b to r s  
a l l e g e d l y  a b o u t  t o  a b sco n d  "had  been  sw orn  to  and i s s u e d  v e ry  much 
a s  a m a t t e r  o f  c o u r s e " ,  and  i t  had  a l s o  become commonplace t o  a r r ­
e s t  them even  when th e y  p o s s e s s e d  p r o p e r t y .  These p r a c t i c e s  were 
h a l t e d  i n  1875 by a  new C h ie f  M a g i s t r a t e ,  James M a r s h a l l ,  who i n  
f a c t  r e l e a s e d  a l l  d e b t o r s  who had  been  im p r i s o n e d  w i t h o u t  a  l o c a l  
o rd in a n c e  t o  s a n c t i o n  t h e i r  d e t e n t i o n .  But no l e g i s l a t i v e  a c t i o n  
was t a k e n ,  a s  o r d in a n c e s  am ending  th e  law  o f  th e  new ly  e s t a b l i s h e d  
Gold C o a s t  c o lo n y  w ere th e n  i n  p r e p a r a t i o n .
By an o r d e r  made u n d e r  th e  Supreme C o u r t  O rd in an ce  o f  1876,
t h e  t r e a t m e n t  o f  d e b to r s  a b o u t  to  a b sc o n d  was f u r t h e r  r e g u l a t e d .
Now i t  was p r o v id e d  t h a t  i n  a  s u i t  f o r  £10  o r  more a  p l a i n t i f f  
c o u ld  a p p ly  t o  th e  c o u r t  f o r  s e c u r i t y  t o  be ta k e n  f o r  t h e  d e fe n d ­
a n t ’s  a p p e a ra n c e .  I f  upon i n v e s t i g a t i o n  th e  c o u r t  was s a t i s f i e d  
t h a t  th e  d e f e n d a n t  was a b o u t  t o  a b s c o n d ,  o r  remove h i s  goods from  
th e  c o u r t ’s  j u r i s d i c t i o n ,  s e c u r i t y  f o r  h i s  a p p e a ra n c e  c o u ld  be d e ­
manded. I f  th e  d e fe n d a n t  was u n a b le  t o  f u r n i s h  s e c u r i t y ,  he c o u ld
be ta k e n  i n t o  c u s to d y  and t r e a t e d  l i k e  a  judgem en t d e b to r  u n t i l  t h e
2c a s e  came b e f o r e  th e  c o u r t .  The law s  a g a i n s t  d e b t o r s ,  how ever,
w ere i n  no way m i t i g a t e d .  As m e n t io n e d  a b o v e ,  a l t h o u g h  th e  law s
o f  E ng land  i n  f o r c e  on 24 J u l y  1874 w ere  e x te n d e d  t o  th e  Gold C o a s t
1 -  M a r s h a l l  t o  Dum aresq, 4 O c t .  1873,  i n  S t r a h a n  to  C a rn a rv o n ,  10 
Dec. 1 8 7 3 , CO 1 47 /3 1 -  M a r s h a l l  r e l e a s e d  a l l  d e b t o r s  who had  b e en  
im p r i s o n e d  u n d e r  E n g l i s h  Common Law a s  i t  s t o o d  i n  1863-
2 -  The Supreme C ou rt  O rd in an ce  o f  1 8 7 6 , O rder X I I I ,  R u le s  1 -7 -
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c o lo n y ,  t h e  B a n k ru p tc y  and  D e b t o r ’s  A c ts  o f  1869  w ere  s p e c i f i c a l l y
e x c lu d e d  from  t h i s  g e n e r a l  r e c e p t i o n .  A c c o rd in g  t o  th e  Supreme
C o u r t  O rd in a n c e ,  ju dgem en t d e b t o r s  c o u ld  now be im p r i s o n e d  f o r  up
t o  t h r e e  m onths i f  t h e i r  d e b t  d id  n o t  e x c e e d  £ 1 5 > f o r  s i x  months
i f  i t  d id  n o t  e x c e e d  £ 1 0 0 , and  f o r  one y e a r  i f  t h e i r  d e b t  am ounted 
1
t o  o v e r  £ 1 0 0 .
W hile  o p in io n s  a t  th e  C o l o n ia l  O f f i c e  i n  1875 a p p a r e n t l y  f a v ­
o u re d  m a i n t a i n i n g  th e  l i a b i l i t i e s  o f  d e b t o r s ,  l e s s  th a n  a  decade  
l a t e r  d i s a p p r o v a l  was a g a in  e x p r e s s e d ;  and  i t  was s u g g e s t e d  t h a t  im ­
p r i s o n m e n t  f o r  d e b t  be a b o l i s h e d  " e x c e p t  i n  c a s e s  o f  f r a u d " .  But 
t h e  P erm anen t U n d e r - S e c r e ta r y  o f  S t a t e ,  R.G.W. H e r b e r t ,  rem a in ed  
f i r m l y  a g a i n s t  any c h a n g e ,  c o n te n d in g  t h a t  b a n k ru p tc y  l e g i s l a t i o n  
would be  d e t r i m e n t a l  t o  s m a l l  A f r i c a n  t r a d e r s  i n  Lagos "who w i t h o u t
t h i s  p r o t e c t i o n  t o  t h e  c r e d i t o r s  w i l l  o f t e n  be u n a b le  t o  o b t a i n  c r e d  
2i t . "  T h a t  t h i s  was h a r d l y  th e  c a s e  n e e d s  no a rg u m e n t ,  a s  i t  i s
q u i t e  c l e a r  t h a t  i t  was th e  l a r g e  E u ro p ean  m e rc h a n ts  th e m s e lv e s  who
3
opposed  l e g i s l a t i o n  a lo n g  t h e s e  l i n e s .
W ith o u t  l i b e r a l  b a n k r u p tc y  l a w s ,  a  d e b to r  i n  Lagos c o u ld  be im­
p r i s o n e d  f o r  up  t o  one y e a r ;  when r e l e a s e d ,  h i s  c r e d i t o r  s t i l l  h e l d  
a  judgem en t a g a i n s t  h im . Knowing t h u s  t h a t  h i s  p r o p e r t y  was l i a b l e  
t o  be c o n f i s c a t e d  upon h i s  c r e d i t o r ’s  demand, he w ould  h a r d l y  be e n ­
c o u ra g e d  t o  s t a r t  i n  b u s i n e s s  a g a i n .  Not o n ly  was t h i s  s i t u a t i o n
1-  I b i d . ,  O rd e r  XLVII.
2 -  M in u te s  by W in g f i e ld ,  6 J a n .  1883 , B ram ston , 9 J a n .  1 8 8 3 , and  
H e r b e r t ,  10 J a n .  1 8 8 3 , on G r i f f i t h  t o  K im b e r le y ,  28 Nov. 1882,
CO 9 6 /1 4 4 .
3 -  S e e ,  f o r  e x am p le , Sm ith  t o  M oloney, 3 Aug. 1 8 8 7 , i n  Moloney to  
H o l la n d ,  3 Aug. 1 8 8 7 , CO 1 4 7 /6 0 .
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t o t a l l y  u n s a t i s f a c t o r y ,  i t  was a s  w e l l  w h o l ly  o n e - s i d e d ;  E n g l i s h  
b a n k ru p tc y  law s r e l e a s e d  d e b t o r s  i n  E n g lan d  from  o b l i g a t i o n s  t o  
A f r i c a n  t r a d e r s  i n  c a s e s  o f  b a n k r u p tc y ,  w h e re a s  t h e  l a c k  o f  t h e s e  
la w s  i n  Lagos r e n d e r e d  A f r i c a n  d e b t o r s  l i a b l e  f o r  t h e i r s  d e s p i t e  
c i r c u m s t a n c e s .  P e rh a p s  b e c a u se  o f  t h e  o b v io u s  u n f a i r n e s s  o f  th e  
s i t u a t i o n ,  im p r iso n m e n t  f o r  d e b t  a t  Lagos was d i s c o u r a g e d  i n  l a t e r  
y e a r s .  No d e b t o r s  a t  a l l  w ere  im p r i s o n e d  be tw een  1886 and 1 8 8 9 , 
and  from  t h e n  u n t i l  1 8 9 7 * th e  number im p r i s o n e d  y e a r l y  a v e ra g e d  
o n ly  a b o u t  e i g h t .  In  1897* h o w ev er ,  t h e  e f f e c t s  o f  d e c l i n i n g  e co n ­
omic f o r t u n e s  i n c r e a s e d  b o th  th e  number o f  " b a n k r u p t s "  and  th e  p r e s s ­
u r e  on t h e  a d m i n i s t r a t i o n  t o  e n f o r c e  d e b t  o b l i g a t i o n s .  In  th e  s i x
f o l lo w in g  y e a r s ,  a  t o t a l  o f  o v e r  two h u n d re d  d e b t o r s  fo u n d  t h e i r  way
1
i n t o  th e  Lagos g a o l .
W hile  much o f  t h i s  i n c r e a s e  was t h e  r e s u l t  o f  t r a d i n g  c o n d i t ­
i o n s  i n  t h e  c o lo n y ,  some c a n  a l s o  be a t t r i b u t e d  t o  t h e  d i f f e r i n g  
a t t i t u d e s  o f  Lagos ju d g e s  t o  t h e  p ro b lem  o f  d e b t .  E .H . R ic h a r d s ,  
f o r  e x am p le ,  when a c t i n g  a s  C h ie f  J u s t i c e  n e v e r  u p h e ld  th e  p r a c t i c e  
o f  im p r iso n m e n t  f o r  d e b t  u n l e s s  i t  had  b een  p ro v e d  t h a t  s u b s e q u e n t  
t o  th e  ju d g e m e n t ,  t h e  d e b to r  became p o s s e s s e d  o f  s u f f i c i e n t  fu n d s  
and  s t i l l  r e f u s e d  t o  h on o u r  h i s  d e b t .  O th e r s ,  l i k e  T .C . Rayner o r  
W. N i c o l l ,  r e s p o n d e d  to  th e  econom ic s i t u a t i o n  by i m p r i s o n in g  d e b t ­
o r s  "p o u r  e n c o u r a g e r  l e s  a u t r e s " .  D e b to r s  were even  im p r is o n e d
1 -  S e e ,  B lue  Books f o r  t h e  y e a r s  c i t e d ,  "G aol S t a t i s t i c s " ,  CO 
151 s e r i e s .
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w ith  f e l o n s  and t r e a t e d  i n  a l i k e  m anner a f t e r  d e m o l i t i o n  o f  th e
d e b t o r s 1 p r i s o n  a t  Ckokomaiko i n  1 8 9 6 . L e g a l l y ,  t h e r e  was l i t t l e
th e  gov ernm en t c o u ld  do s h o r t  o f  e n a c t i n g  b a n k ru p tc y  la w s  on b e h a l f
o f  d e b t o r s ;  b u t  on o c c a s i o n ,  t h e  e x e c u t i v e  p a rd o n  was g r a n t e d  when
2i t  was shown t h a t  a  d e b t  c o u ld  n o t  p o s s i b l y  be p a id -
D e b to rs  i n  Lagos w e re ,  t h e r e f o r e ,  n e v e r  a f f o r d e d  th e  b e n e f i t s  
o f  th e  l i b e r a l  b a n k ru p tc y  and  d e b t  law s e n a c te d  i n  E ng lan d  i n  1 8 6 9 * 
A ltho ugh  t h e r e  was a t h e o r e t i c a l  b a s i s  f o r  a ssu m in g  t h a t  Lagos was 
w i t h i n  th e  j u r i s d i c t i o n  o f  t h e s e  law s a f t e r  a l l ,  i t  was q u i c k l y  
p o i n t e d  o u t  t h a t  th e  Lagos c o u r t s  l a c k e d  th e  j u r i s d i c t i o n  t o  adm in­
i s t e r  th e  l a w s ,  and no s u b s e q u e n t  a c t i o n  was ta k e n  t o  a l t e r  t h i s .  
Im p riso n m en t f o r  d e b t  was an o b n o x io u s  p r a c t i c e  t o  th e  m inds o f  m ost 
o f f i c i a l s  a t  th e  C o l o n ia l  O f f i c e ,  b u t  i t  was i n  a c c o rd a n c e  w i th  comm 
e r c i a l  i n t e r e s t s  a t  L ag o s , and  a s  su c h  was n o t  to  be ta m p e re d  w i t h .  
A ltho ugh  th e  h a r s h n e s s  o f  th e  law  was a t  t im e s  te m p e re d  by th e  L ag­
os c o u r t s ,  t h e  law  re m a in e d  i n  f o r c e  and  was u t i l i s e d  th r o u g h o u t  t h e  
c o l o n y 's  in d e p e n d e n t  e x i s t e n c e .
By f a r  th e  m ost p e r p l e x i n g  l e g a l  p ro b lem  t h a t  c o n f r o n t e d  th e  
a u t h o r i t i e s  a t  Lagos was t h a t  o f  l a n d  t i t l e .  A c c o rd in g  t o  c u s to m a ry  
la w , a l l  l a n d  w h e th e r  i n  u s e  o r  n o t  was owned, and t h i s  o w n e rsh ip  
was v e s t e d  i n  th e  community a t  l a r g e .  B ecause t h e  l o r u b a  community 
was v iew ed  a s  a  c o r p o r a t e  body c o m p r i s in g  a l l  m em bers, p a s t ,  p r e s e n t
1 -  The L agos Weekly R e c o rd , k  J u l y  1 8 9 6 , 1 Nov. 1902.
2 -  S e e ,  f o r  e x am p le ,  m in u te s  o f  th e  e x e c u t i v e  c o u n c i l  o f  7 F eb . 1901 
CO 1 ^ 9 /7 .
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a s  w e l l  a s  f u t u r e ,  l a n d  was c o n s i d e r e d  i n a l i e n a b l e .  On th e  o t h e r  
hand , E n g l i s h  law  r e c o g n i s e d  no e q u i v a l e n t  c o n c e p t  f o r  t h i s  k in d  
o f  t e n u r e ;  l a n d  was i n d i v i d u a l l y  owned and  w as, o f  c o u r s e ,  a l i e n ­
a b l e .  When Lagos was ceded  t o  th e  B r i t i s h  Crown i n  1861 , th e  d i s ­
t i n c t i o n  b e tw een  th e  two fo rm s o f  t e n u r e  was n o t  a p p r e c i a t e d ,  and 
i t  was a l s o  assum ed t h a t  th e  c e s s i o n  t r e a t y  h ad  g r a n t e d  o w n e rsh ip  
o f  th e  l a n d  t o  th e  Crown. The r e s u l t  h a s  been  t h a t  l a n d  t i t l e  i n  
Lagos r e m a in s  t o  t h e  p r e s e n t  a  c o n t r o v e r s i a l  and f a r  from  r e s o l v e d  
i s s u e .
From 1862 u n t i l  191^-, o v e r  f o u r  th o u s a n d  MCrown g r a n t s ” w ere 
i s s u e d  by th e  c o l o n i a l  a u t h o r i t i e s .  G r a n ts  w ere  made t o  l a n d  u n d e r  
t h e  f o l lo w in g  c o n d i t i o n s : i f  th e  l a n d  h ad  been  o r i g i n a l l y  g r a n t e d  
by th e  Oba; r e c e i v e d  a s  a  g i f t ;  p u r c h a s e d  a t  p u b l i c  a u c t i o n  o r  p r i ­
v a t e  s a l e ;  i n h e r i t e d ;  o r  l a s t l y  i f  th e  l a n d  h a d  been  o c c u p ie d  s i n c e  
b e f o r e  th e  c e s s i o n .  In  a l l  c a s e s ,  t h e s e  g r a n t s  were i s s u e d  on th e  
a s su m p t io n  t h a t  r i g h t s  t o  t h e  l a n d  w ere h e l d  i n  f r e e h o l d  te n u r e #  
T h roughou t th e  n i n e t e e n t h  c e n t u r y  and f o r  th e  f i r s t  two d e c a d e s  o f  
t h e  t w e n t i e t h ,  t h e  c o u r t s  u p h e ld  t h e  g o v e r n m e n t 's  r i g h t  t o  i s s u e  
su ch  g r a n t s  and t o  s e l l  o r  g r a n t  u n o c c u p ie d  l a n d .  In  1921 , h o w ev er ,  
t h e  P r iv y  C o u n c i l  o v e r r u l e d  p r e v i o u s  d e c i s i o n s  and  h e l d  t h a t  t h e  
c e s s i o n  t r e a t y  d id  n o t  change th e  fo rm  o f  t e n u r e  by w hich  th e  l a n d  
was o r i g i n a l l y  h e ld  and  t h a t  i t  c ed ed  t o  th e  Crown o n ly  t h o s e  r i g h t s  
t o  th e  l a n d  w h ich  t h e  fo rm e r  Oba h a d .  As i t  was f u r t h e r  d e c id e d
1 -  The d i s c u s s i o n  i n  t h i s  p a r a g r a p h  i s  b a s e d  on T.O. E l i a s ,  N i g e r i a n  
Land Law and Custom , London 1951 * 15~ 25 , and  S i r  Mervyn L. Tew, 
R e p o r t  on T i t l e  t o  Land i n  L a g o s , Lagos 19^7#
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t h a t  Dosunmu was n o t  t h e  owner o f  t h e  l a n d ,  t h e  Crown, t h e r e f o r e ,  
had  o n ly  t h e  r a d i c a l  o r  f i n a l  t i t l e  t o  t h e  l a n d ,  l e a v i n g  t h e  u s u -
* i
f r u c t a r y  r i g h t s  i n  i t s  A f r i c a n  ow ners .
As a  consequence ,  o f  t h i s  d e c i s i o n ,  Crown g r a n t s  i n  f e e  s im p le  
were i n v a l i d ,  and  d i d  n o t  change  t h e  form  o f  t e n u r e  by w hich  t h e  
l a n d  had  p r e v i o u s l y  been  h e l d .  The g r a n t s  m e r e ly  a c t e d  a s  c o n v ey ­
a n c e s  w i t h o u t  d i s t u r b i n g  o r i g i n a l  communal r i g h t s  t o  t h e  l a n d .  But  
i t  h a s  a t  t h e  same t im e  b een  a g r e e d  by t h e  c o u r t s  t h a t  s u b j e c t  to  
f a m i l y  o r  community r i g h t s  Crown g r a n t s  d i d  c o n f e r  upon  t h e  g r a n t e e
a b s o l u t e  o w n e rsh ip  o f  t h e  l a n d .  I n  any e v e n t ,  a l l  g r a n t s  t o  f o r -
2e i g n o r s  h ave  b een  d e c l a r e d  t o  be i n  f r e e h o l d  t e n u r e .
I t  can  o n ly  be f r u i t l e s s  t o  a t t e m p t  t o  u n r a v e l  t h e  c o m p l i c a t i o n s  
s u r r o u n d i n g  c o r r e c t  t i t l e  t o  l a n d ,  and  f o r  t h e  p u r p o s e s  o f  t h i s  t h e s ­
i s  i t  i s  n o t  n e c e s s a r y  t o  a rg u e  t h e  r e l a t i v e  m e r i t s  o f  v a r i o u s  c o u r t  
r u l i n g s  on l a n d  t e n u r e  i n  L agos .  More p e r t i n e n t  t o  t h e  d i s c u s s i o n  
o f  t h e  a d m i n i s t r a t i o n  o f  law  i s  t o  exam ine  t h e  way i n  which  t h e  c o l ­
o n i a l  a u t h o r i t i e s  h a n d l e d  t h e  p ro b lem  o f  l a n d ,  an d  t h e i r  r e a s o n s  
f o r  a l l o w i n g  th e  s i t u a t i o n  t o  r e a c h ;  s u c h  a  c o n f u s e d  s t a t e .
D i f f i c u l t i e s  i n  a s c e r t a i n i n g  c o r r e c t  t i t l e  t o  l a n d  were  e n c o u n t ­
e r e d  from th e  b e g i n n i n g  o f  t h e  c o l o n i a l  p e r i o d .  D u r in g  t h e  c o n s u l a r  
p e r i o d ,  l a n d  had  b e en  g r a n t e d  by t h e  Oba t o  E u ro pean s  and  S i e r r a  
L eo nean s .  I t  was l a t e r  s u s p e c t e d ,  h o w ev er ,  t h a t  many o f  t h e s e  g r a n t s
1 -  S e e ,  t h e  judgem ent  o f  th e  P r i v y  C o u n c i l  o f  11 J u l y  1921 i n  Amodu 
T i j a n i  v .  The S e c r e t a r y ,  S o u t h e r n  P r o v i n c e s  o f  N i g e r i a ,  N .L .R .  I l l ,  
2*f-66. I t  i s  a l s o  a  m a t t e r  o f  c o n t r o v e r s y  w h e th e r  t h e  owners o f  
t h e  l a n d  were th e  I d e j o  o r  W hite -Cap  c h i e f s .  S i r  Mervyn Tew a r g u e s  
t h a t  t h e y  o n ly  h o l d  t h e  l a n d  i n  t r u s t  f o r  t h e i r  p e o p l e .  S e e ,  Tew, 
R e p o r t  on T i t l e , 9*
2 -  Tew, R e p o r t  on T i t l e , 1 6 - 1 8 .
had  been  f r a u d u l e n t l y  o b t a i n e d ,  e s p e c i a l l y  so  a s  i t  was fo u n d  t h a t  
some S i e r r a  L eo n e a n s ,  who h a d  n e v e r  been  t o  L ag os ,  were  a b l e  t o  
p ro d u c e  g r a n t s  s i g n e d  by Dosunmu. S in c e  t h e s e  docum ents  were  n o t  
w i t n e s s e d  and Dosunmu c o u l d  n o t  r e a d ,  t h e r e  was some j u s t i f i c a t i o n  
i n  th e  b e l i e f  t h a t  t i t l e  t o  t h e  l a n d s  i n  q u e s t i o n  had n o t  be en  l e g a l ­
l y  t r a n s f e r r e d .  A c c o r d i n g l y ,  a  l a n d  com m iss ion  was a p p o i n t e d  i n  
A p r i l  1863 t o  r e v i e w  t h e  v a l i d i t y  o f  su c h  c l a i m s .  The com m iss ion  
had  t h e  power t o  g r a n t  c e r t i f i c a t e s  o f  o w n e r sh ip  t o  t h o s e  who i n  
t h e  c o m m i s s i o n ^  judgem ent  h a d  bona  f i d e  c l a i m s  t o  t h e i r  l a n d .  I f ,  
how ever ,  i t  was d e c i d e d  t h a t  t i t l e  was n o t  v a l i d ,  t h e  comm iss ion  
would i n f o r m  t h e  Governor  who c o u l d  t h e n  i n s t i t u t e  p r o c e e d i n g s  a -  
g a i n s t  t h e  o c c u p a n t  and have  him e v i c t e d .  T h i s  p r o c e d u r e  was l a t e r
amended, i n s o f a r  a s  comm iss ion  ju d g e m e n ts  became f i n a l  p r o o f  a g a i n s t
1a l l  o t h e r  c l a i m s  t o  l a n d .
The l a n d  com m iss ion  was renew ed  t h e  f o l l o w i n g  two y e a r s ,  b u t
i n  1866 i t  was d i s c o n t i n u e d .  A c c o rd in g  t o  t h e  A d m i n i s t r a t o r ,  t h e
w o rk in g  o f  t h e  c o u r t  had  " u t t e r l y  b r o k e n  down" and  had  b e en  " t h e
o c c a s i o n  o f  much i n j u s t i c e  t o  th e  n a t i v e s  o f  t h e  S e t t l e m e n t  a s  w e l l
2a s  d e t r i m e n t a l  t o  t h e  i n t e r e s t s  o f  t h e  Crown".  But a l t h o u g h  t h e  
f u n c t i o n i n g  o f  t h e  comm ission  c e a s e d  i n  1 8 6 6 , l a n d  p r o b le m s  c o n t i n ­
u e d  t o  c r o p  u p .  I n  1869i t h e r e f o r e ,  a  new l a n d  o r d i n a n c e  was e n a c t e d .  
By i t s  p r o v i s i o n s ,  t h e  A d m i n i s t r a t o r  was empowered t o  v e r i f y  i n d i v i d -
1-  Freeman t o  N e w c a s t l e ,  7 O c t .  1862 ,  CO 1 4 7 /1 ;  o r d i n a n c e  9 o t  9 A pr .  
1 8 6 3 , and  o r d i n a n c e  10 o f  6 J u l y  1864 ,  CO 1 4 8 / 1 .
2 -  G lo v e r  t o  Kennedy, 18 J a n .  1 8 6 9 , i n  Pope H ennessey  t o  K im b e r le y ,
11 O c t .  1872,  CO 1 4 7 /2 4 .
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u a l  t i t l e  t o  l a n d ,  and i f  no v a l i d  c l a i m  c o u ld  be p r o d u c e d ,  t h e  l a n d  
"may be deemed by  t h e  A d m i n i s t r a t o r  t o  h ave  r e v e r t e d  t o  th e  Crown". 
A l l  l a n d  d i s p u t e s  would h e n c e f o r t h  be s e t t l e d  i n  t h e  C o u r t  o f  C i v i l  
and C r i m i n a l  J u s t i c e  b e f o r e  t h e  C h i e f  M a g i s t r a t e , whose d e c i s i o n  
c o u ld  be a p p e a l e d  t o  th e  West A f r i c a n  C o u r t  o f  A p p e a l .  A l l  g r a n t s  
made e i t h e r  b e f o r e  o r  a f t e r  1861 h a d  t o  be r e g i s t e r e d  o r  would b e ­
come i n v a l i d ;  b u t  i t  may be d o u b te d  t h a t  t h i s  p r o v i s i o n  was e n f o r c e d  
b e f o r e  1883  when a  Land R e g i s t r y  O f f i c e  was e s t a b l i s h e d  i n  L agos .
T h i s  o r d i n a n c e ,  t o o ,  a c h i e v e d  l i t t l e ;  l a n d  p r o b le m s  i n  Lagos 
were a l r e a d y  to o  c o m p l i c a t e d  by e a r l i e r  governm en t  p o l i c i e s  f o r  su c h  
a  r e m e d i a l  m e a s u r e .  G r a n t s  t o  o c c u p ie d  l a n d  had  been  i s s u e d  by b o t h  
G overnor  Freeman an d  A d m i n i s t r a t o r  G lo v e r  f o l l o w i n g  t h e  e s t a b l i s h m e n t  
o f  l a n d  c o m m is s io n e r s  i n  1 8 6 3 , b u t  a t  t h e  same t im e  g r a n t s  had  been  
r e v o k e d  f o r  f a i l u r e  t o  comply w i t h  A f r i c a n  n o t i o n s  o f  t e n u r e .  Re­
v o c a t i o n  o f  t h e s e  g r a n t s  -  i n  one o p i n i o n  -  was " u n q u e s t i o n a b l y  i l -  
2l e g a l " .  E n g l i s h  law d i d  n o t  p e r m i t  c o n f i s c a t i o n  o f  l a n d  b e c a u s e  
owners f a i l e d  t o  make im provem en ts  to i t ,  n o r  would i t  p e r m i t  su c h  an 
a c t i o n  a t  t h e  d i s c r e t i o n  o f  t h e  e x e c u t i v e ,  a s  p r o v i d e d  i n  e a r l i e r  
o r d i n a n c e s .  M oreo v er ,  t h e  t r e a t y  o f  1861 h ad  s t i p u l a t e d  t h a t  Dos­
unmu fs s tam p a f f i x e d  t o  d e e d s  o f  t r a n s f e r  would be p r o o f  o f  no o t h e r  
A f r i c a n  c l a i m s  t o  t h e  l a n d ;  b u t  g r a n t s  h a d  been  i s s u e d  w i t h o u t  any 
r e f e r e n c e  t o  t h e  Oba*s s t a m p ,  Dosunmu b e i n g  e n t i r e l y  i g n o r e d  i n  t h e
1-  O rd inance  9 o f  4 May 1869» CO 1 4 8 / 1 .  The R e g i s t r y  O f f i c e  was e s t ­
a b l i s h e d  by  o r d i n a n c e s  8 and  12 o f  1883;  s e e ,  E l i a s ,  N i g e r i a n  Land 
Law and Custom, 260 .
2 -  Mayne t o  F o w le r ,  26 Aug. 1 8 7 2 , i n  Pope H ennessey  t o  K im b e r le y ,
11 O c t .  1872,  CO 1 4 7 /2 4 .
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1
m a t t e r .  I t  was a l s o  a t  t h i s  t im e  f i r s t  r e a l i s e d  t h a t  l a n d  o r i g ­
i n a l l y  g r a n t e d  by t h e  Oba had  been  r e - g r a n t e d  by th e  go v e rn m en t  i n
f e e  s im p le  i n  a c c o r d a n c e  w i t h  E n g l i s h  p r a c t i c e s ,  and t h a t  t h e s e
2l a n d s  s h o u l d  n o t  have  been  h e l d  u n d e r  t h i s  form o f  t e n u r e .  The 
c o l o n i a l  a u t h o r i t i e s  were t h e r e f o r e  f u l l y  aware i n  1872  o f  t h e  p o s s i ­
b i l i t i e s  o f  f u t u r e  l i t i g a t i o n ,  u n l e s s  some r a d i c a l  m easu re  was en­
a c t e d .
The u n c e r t a i n t y  o f  l a n d  t i t l e  had  a l s o  b ro u g h t  t h e  c o l o n i a l  
a u t h o r i t i e s  i n t o  c o n f l i c t  w i t h  o c c u p i e r s ,  some o f  whose g r a n t s  had 
o r i g i n a t e d  i n  t h e  c o n s u l a r  p e r i o d .  On one su c h  o c c a s i o n ,  a  d i s c r e p ­
a n cy  i n  t h e  d im e n s io n s  o f  a p r e -1 8 6 1  g r a n t  and t h e  s u b s e q u e n t  c o l o n ­
i a l  r e - g r a n t  l e d  A d m i n i s t r a t o r  G lo v e r  t o  a  most i n g e n i o u s  c o n c l u s i o n .  
Dosunmu's  g r a n t  -  he a r g u e d  -  c o u ld  n o t  convey  r i g h t s  t o  t h e  l a n d  f o r ­
e v e r ,  a s  t h i s  form o f  t e n u r e  d i d  n o t  e x i s t  u n d e r  c u s to m a r y  l aw .
S in c e  Banner  B r o t h e r s  ( t h e  g r a n t e e s )  h e l d  t h e  l a n d  i n  f e e  s i m p l e ,  
and  s i n c e  t h i s  t e n u r e  h a d  been  o b t a i n e d  t h r o u g h  t h e  c o l o n i a l  g r a n t ,  
t h e  e x t e n t  o f  t h e  p l o t  had t o  conform  t o  t h e  d im e n s io n s  s e t  f o r t h  
i n  th e  l a t t e r  g r a n t .  T h i s  l o g i c  a l l o w e d  G lo v e r  t o  o r d e r  Banner
B r o t h e r s  from t h e  l a n d  n o t  i n c l u d e d  i n  t h e  c o l o n i a l  g r a n t  and  t o
3
e n f o r c e  t h i s  o r d e r  w i t h  p o l i c e  a c t i o n .
The C o l o n i a l  O f f i c e  c o u l d  n o t  d i r e c t l y  i n t e r f e r e  w i t h  G lo v e r* s
1 -  A r t i c l e  I I I  o f  t h e  t r e a t y  o f  6 Aug. 1861;  Fow le r  t o  Pope H e n n e s se y ,  
26 Aug. 1872,  i n  Pope H ennessey  t o  K im b e r l e y ,  11 O c t .  1 8 7 2 , CO 1 4 7 /  
24.
2 -  I b i d .
3 -  G lo v e r  t o  S h e p p a rd ,  5 Aug. 1871,  CO 1 4 7 / 2 1 .  Pope H e n nes sey  l a t e r  
i n s t r u c t e d  t h e  Lagos governm en t  t o  s e l l  t h e  l a n d  i n  d i s p u t e  t o  
Banner B r o t h e r s  f o r  t h e  n o m in a l  sum o f  5s?  Pope H enn essey  t o  Kim­
b e r l e y ,  26 Aug. 1872,  CO 1 4 7 /2 3 .
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d e c i s i o n  i n  t h i s  i n s t a n c e ,  b u t  i t  had  become e v i d e n t  t h a t  commerc­
i a l  i n t e r e s t s  would s u f f e r  i f  t i t l e  t o  l a n d  r e m a in e d  c o n t r o v e r s i a l .
A more e f f e c t i v e ,  o v e r a l l  r u l i n g  t h a n  t h o s e  made by t h e  l a n d  comm­
i s s i o n e r s  o r  t h e  G overnor  was o b v i o u s l y  n e e d e d .  An I m p e r i a l  Land
R e g i s t r a t i o n  Act h ad  been  p a s s e d  i n  1868 t o  c l a r i f y  a  s i m i l a r  s i t -
1
u a t i o n  m  Canada ,  and  i t  was s u g g e s t e d  by t h e  E m i g r a t i o n  Board i n
London t o  have  t h i s  a c t  a p p l i e d  t o  L a g o s .  L o c a l  o r d i n a n c e s  c o u ld
t h e n  be p a s s e d  making t h e  r e g i s t r a t i o n  o f  a l l  i n s t r u m e n t s  a f f e c t i n g
r e a l  e s t a t e  c o m p u lso ry  and p r o v i d i n g  f o r  a  j u d i c i a l  d e c l a r a t i o n  o f
2a l l  t i t l e  t o  l a n d .  But a l t h o u g h  t h e  Lagos  a u t h o r i t i e s  were i n s t r u c t  
ed t o  p r e p a r e  su c h  l e g i s l a t i o n , ^  n o t h i n g  was done i n  L ag o s ,  n o r  d i d  
t h e  C o l o n i a l  O f f i c e  t a k e  p a i n s  t o  p r e s s  t h e  m a t t e r .  In  1 8 7 8 , s i x  
y e a r s  a f t e r  t h e s e  i n s t r u c t i o n s  were g i v e n ,  t h e  c o l o n y ' s  C h i e f  J u s t ­
i c e  warned o f  t h e  s t a t e  o f  l a n d  t i t l e  and r e g i s t r a t i o n  a t  L agos ,  b u t  
by t h e n  t h e  C o l o n i a l  O f f i c e  t h o u g h t  i t  b e t t e r  f,t o  l e a v e  w e l l  a l o n e " ,
4
a s  " t h e r e  d o e s  n o t  a p p e a r  t o  be any c r y i n g  e v i l  i n  L a g o s " .
T h i s  c o m p la c e n t  a t t i t u d e  d i d  n o t  l a s t  v e r y  l o n g .  One y e a r  l a t e r  
t h e  a c t i n g  A d m i n i s t r a t o r  c o m p la in e d  t h a t  l a n d  p ro b le m s  were  p r o v i n g  
i n s u r m o u n t a b l e  and  t h e  r e s u l t i n g  u n s e t t l e d  s t a t e  c o u l d  o n l y  be en d ed  
by  a  l e g a l  i n q u i r y  t o  d e t e r m i n e  once and f o r  a l l  t h e  r i g h t s  t o  l a n d  
i n  th e  c o l o n y .  He s u g g e s t e d  t h a t  t h e  i n q u i r y  be h e a d e d  by a  l e g a l
1 -  31 V i e t .  c .  20 .
2 -  E m i g r a t i o n  Board t o  H e r b e r t ,  10 O c t .  1 8 7 1 , CO 1 4 7 / 2 2 ;  E m i g r a t i o n  
Board t o  H e r b e r t ,  16 Nov. 1872, CO 147/25*
3 -  K im b e r le y  t o  Pope H e n n es se y ,  28 Nov. 1 8 7 2 , CO 1 4 7 / 2 5 .
4 -  C halm ers  t o  W i n g f i e l d ,  26 Aug. 1 8 7 8 , CO 1 4 7 /3 6 ;  m in u te  by F a i r ­
f i e l d ,  18 S e p t .  1 8 7 8 , on i b i d .
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o f f i c e r ,  a s  t h e  f a i l u r e  o f  t h e  e a r l i e r  l a n d  com m iss io n s  had  shown 
t h a t  a  l e g a l  knowledge  was e s s e n t i a l .  A l th o u g h  t h e  C o l o n i a l  O f f i c e  
r e i t e r a t e d  t h e i r  s u g g e s t i o n  t h a t  p r o v i s i o n  be made f o r  t h e  f u t u r e  
r e g i s t r a t i o n  o f  i n s t r u m e n t s  a f f e c t i n g  l a n d  and t h e  j u d i c i o u s  d e c l a r ­
a t i o n  o f  t i t l e ,  i t  would  n o t  a g r e e  t o  a  f u l l - s c a l e  i n q u i r y  i n t o  t h e  
p ro b lem  o f  l a n d  t i t l e .  The p ro b lem  w as ,  o f  c o u r s e ,  more c o m p l i c ­
a t e d  i n  1878  t h a n  i t  h a d  be en  e a r l i e r .  The Lagos governm en t  had  
n e v e r  b e e n  v e r y  c o n s i s t e n t  i n  t h e i r  m ethods  o f  i s s u i n g  g r a n t s ,  n o r  
h a d  th e  p r o c e d u r e s  t h e y  f o l l o w e d  a lw ay s  been  i n  a c c o r d a n c e  w i t h  t h e  
l a w .  A l th o u g h  t h e r e  was no a u t h o r i t y  t o  g r a n t  l a n d  i n  t h e  p e r i o d
1 8 6 6 - 1 8 6 8 , o v e r  t h r e e  h u n d r e d  g r a n t s  were  made,  p u r p o r t e d l y  a f t e r
2i n v e s t i g a t i o n  by  l a n d  c o m m i s s i o n e r s .  And t h e r e  was ev en  one i n ­
s t a n c e  o f  a  g r a n t  o f  l a n d  b e i n g  made i n  t h e  name o f  t h e  L i e u t e n a n t -  
Governor  o f  Lagos i n s t e a d  o f  t h e  Q u e e n ' s .  F u r t h e r ,  t h e r e  was s t i l l  
r e a s o n  t o  d o u b t  t h e  p r o c e d u r e  by w h ich  g r a n t s  were b e i n g  made even 
a s  l a t e  a s  1 8 7 8 . ^
O the r  c o m p l i c a t i o n s  had  a l s o  by t h e n  a r i s e n .  O r i g i n a l  g r a n t s  
h a d  been  c u t  up  i n  t h e  i n t e r v e n i n g  y e a r s  and r e - i s s u e d ,  h a d  been  c a n ­
c e l l e d ,  w i t h  no r e c o r d  o f  t h e  c a n c e l l a t i o n  k e p t ,  and  new g r a n t s  had  
s u b s e q u e n t l y  been  i s s u e d  t o  t h e s e  p l o t s .  H o ld e r s  had  l o s t  t h e i r  
g r a n t  c e r t i f i c a t e s ,  which  c o u l d  n o t  now be v e r i f i e d  a s  t h e  c o l o n y ' s  
l a n d  r e c o r d s  were  i n c o m p l e t e .  F i n a l l y ,  and  most  d i f f i c u l t  o f  a l l  t o
1 -  CO t o  L e e s ,  23 May 18?9 ,  CO 147/37*
2 -  Tew, R e p o r t  on T i t l e , 12-13*
3 -  C ha lm ers  t o  W i n g f i e l d ,  26 Aug. 1 8 7 8 , CO 1 4 7 /3 6 .
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s e t  r i g h t ,  l a n d  f o r m e r l y  s q u a t t e d  upon h a d  s i n c e  b e en  s o l d  o r  t r a n s ­
f e r r e d . ^
With t h e  p ro b lem  grown t o  such  p r o p o r t i o n s ,  t h e  C o l o n i a l  O f f i c e  
was wary o f  i n s t i t u t i n g  an i n q u i r y  w hich  i n  th e  c i r c u m s t a n c e s  m ig h t  
e a s i l y  have  d i s r u p t e d  t h e  e n t i r e  c o m m e rc ia l  l i f e  o f  t h e  i s l a n d .
Many g r a n t s  had  been  made t o  l a r g e  m e r c a n t i l e  h o u s e s  and i n d i v i d u a l  
t r a d e r s  s i n c e  t h e  p r e v i o u s  i n q u i r i e s  by t h e  l a n d  c o m m iss io n ,  and 
most  o f  t h e s e  c l a i m s  would d o u b t l e s s  have  p ro v e d  i n v a l i d  i n  th e  
c o u r s e  o f  f r e s h  i n q u i r i e s .  M oreo v er ,  t h e  numerous l a n d  c a s e s  t h e n  
b e i n g  b r o u g h t  b e f o r e  t h e  c o u r t s  were  s u f f i c i e n t  i n  t h e m s e l v e s  t o  
d e t e r  t h e  C o l o n i a l  O f f i c e  from any a t t e m p t  t o  s e t t l e  t h e s e  c l a i m s  
en m asse .  With t h e  r e s t r i c t i o n s  im posed  on l a w y e r s  i n  c i v i l  c a s e s ,  
t h e r e  was no p r e s e n t  d a n g e r  o f  t h e s e  c a s e s  c h o k in g  t h e  t i g h t  s c h e d ­
u l e s  o f  t h e  c o l o n y ' s  c o u r t s ,  b u t  an  i n q u i r y  i n t o  l a n d  t i t l e  would
have  opened wide t h e  f l o o d g a t e s .
No f u r t h e r  a c t i o n  was t h e r e f o r e  t a k e n ,  and  t h e  Lagos a u t h o r i t i e s  
even  f o r g b t  t o  im p lem en t  t h e  h a l f - w a y  m e a s u r e s  p r o p o s e d .  The Q u e e n ' s  
A dvocate  a t  A ccra  had  been  c h a r g e d  w i t h  p r e p a r i n g  t h e  s u g g e s t e d  l e g ­
i s l a t i o n ,  b u t  t h r o u g h  n e g l e c t  f o r  h i s  o f f i c i a l  d u t i e s ,  he had  s t i l l  
n o t  d r a f t e d  t h e  o r d i n a n c e s  by 1882. I n  t h e  m ean t im e ,  t h e  Lagos 
g o v e rn m e n t ,  h a v in g  s o l d  a  p i e c e  o f  l a n d  u n d e r  t h e  i m p r e s s i o n  t h a t  
t h e y  h e l d  t i t l e  t o  i t ,  l a t e r  d i s c o v e r e d  t h a t  t h e  l a n d  i n  f a c t  b e ­
lo n g e d  t o  a  p r i v a t e  p a r t y .  On t h a t  o c c a s i o n ,  t h e  m i s t a k e  c o s t  t h e
1 -  Moloney t o  L e e s ,  8 J a n .  1879* CO 1^7/37*
2 -  Moloney t o  K im b e r le y ,  19 Aug. 1882,  and  e n c l o s u r e s ,  CO 1 ^ 7 /5 0 ;  
m in u te  by Hemming, 21 S e p t .  1882, on i b i d .
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g overnm ent  o v e r  £ 125  t o  r e c t i f y  and evoked  an i n d i g n a n t  r e p l y  from 
t h e  C o l o n i a l  O f f i c e ,  who had  n o t  b een  aw are  o f ,  o r  s u f f i c i e n t l y  c o n ­
c e r n e d  w i t h ,  t h e  c o l o n y ' s  f a i l u r e  t o  a c t  on t h e i r  now t e n  y e a r  o l d  
i n s t r u c t i o n s • ^
F i n a l l y ,  i n  1 8 8 3 , an o r d i n a n c e  was e n a c t e d  p r o v i d i n g  f o r  th e  
r e g i s t r a t i o n  o f  a l l  i n s t r u m e n t s  a f f e c t i n g  l a n d  i n  t h e  colony# Reg­
i s t r y  o f f i c e s  were e s t a b l i s h e d  a t  A c c r a ,  and  Cape C o a s t  and a t  L agos .  
I t  was p r o v i d e d  t h a t  a l l  f u t u r e  g r a n t s ,  ju d g em en ts  o r  t r a n s f e r s  o f
l a n d  had  t o  be r e g i s t e r e d  w i t h i n  one month a t  one o f  t h e  c o l o n y ' s
2R e g i s t r y  O f f i c e s ,  o r  would be deemed t o  be v o i d .  No p r o v i s i o n ,
how ever ,  was made t o  u n r a v e l  t h e  p ro b le m  t h a t  a l r e a d y  e x i s t e d  and
t h e  m easure  o n ly  e n s u r e d  t h a t  f u t u r e  t r a n s a c t i o n s  would  n o t  f u r t h e r
c o m p l i c a t e  t h e  s i t u a t i o n .  Even b e f o r e  i t  was e n a c t e d ,  th e  C o l o n i a l
3
O f f i c e  r e c o g n i s e d  t h e  d e f i c i e n c i e s  i n  t h e  new l a w ,  b u t  t h e y  p r e f e r r e d  
n o t  t o  t a k e  any more d e f i n i t i v e  s t e p ,  h o p i n g  a s  i t  were t h a t  by n o t  
m e n t i o n in g  i t  t h e  p ro b lem  would  somehow c l e a r  i t s e l f  u p .
The s i t u a t i o n ,  o f  c o u r s e ,  d i d  n o t  r e s o l v e  i t s e l f .  By th e  end 
o f  t h e  c e n t u r y ,  t h e  b a s i c  p ro b lem  o f  d e t e r m i n i n g  what t i t l e  was b e ­
i n g  conveyed  i n  Crown g r a n t s  and p r i v a t e  t r a n s a c t i o n s  was s t i l l  ob­
s c u r e .  Of Crown g r a n t s ,  a l m o s t  t h r e e  t h o u s a n d ,  f i v e  h u n d re d  had  
been  made by tho^ e i t h e r  f r e e l y  o r  a cc o m p an ied  by a s m a l l  f e e  p a y ­
a b l e  t o  t h e  Lagos t r e a s u r y .  As w e l l ,  g r a n t s  o f  swamp l a n d  had  b e en
1-  I b i d . ;  CO t o  th e  O f f i c e r  A d m i n i s t e r i n g  t h e  G overnm ent ,  2 Oct .  1882 ,  
C 0 ^ i¥ 7 /5 0 .
2-  O rd inance  8 o f  24 Mar. 1 8 8 3 , CO 97/3*  T h is  was amended by o r d i n a n c e  
12 o f  14- Nov. 1 8 8 3 .
3 -  Minute  by W i n g f i e l d ,  15 Dec.  1882,  on Rowe t o  th e  Under S e c r e t a r y  
o f  S t a t e ,  13 Oct .  1882, CO 9 6 /1 4 7 .
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made on c o n d i t i o n  t h a t  th e  l a n d  was t o  be im p ro v e d ,  o r  t i t l e  t o  i t  
would  r e v e r t  t o  t h e  Crown. S i m i l a r l y ,  l a n d  was b e i n g  c o n t i n u a l l y  
o c c u p ie d  by " s q u a t t e r s ” who a t  t h i s  t im e  were  b e in g  i s s u e d  w i th  
" p e r m i s s i v e  g r a n t s " ,  which  were  s u b j e c t  t o  t h e  G o v e r n o r ' s  p l e a s u r e ,  
t h e i r  s t a t u s  b e i n g  t e n a n t s  a t  w i l l .  By t h e  1890*s ,  i t  was th e  
l a t t e r  form o f  t e n u r e  t h a t  was i n c r e a s i n g l y  b e i n g  u s e d  t o  d e s c r i b e  
g r a n t s  i s s u e d  by th e  g o v e rn m e n t .  L ik e  th e  l a n d  t e n u r e  t h a t  had  ob­
t a i n e d  u n d e r  A f r i c a n  r u l e ,  l a n d  was n o t  a l i e n a t e d  by p e r m i s s i v e  
o ccupancy  g r a n t s ,  and  t h e  c o n d i t i o n s  u n d e r  which  t h e y  were  i s s u e d  -
c l e a r i n g  t h e  l a n d ,  f e n c i n g  i t  and  b u i l d i n g  on i t  -  a l s o  d i d  n o t
2d i f f e r  s u b s t a n t i a l l y  from t h o s e  s t i p u l a t e d  by c u s to m a r y  l a w .
The v a r i o u s  forms o f  t e n u r e  by  which  l a n d  was h e l d  on t h e  i s l a n d  
o f  Lagos t e s t i f i e d  t o  t h e  f a c t  t h a t  t h e  governm ent  i t s e l f  was u n c e r ­
t a i n  a s  t o  t h e  r i g h t s  t h e  Crown p o s s e s s e d  o v e r  t h e  l a n d .  T here  were  
two o p p o s in g  v iew s  on t h i s  s u b j e c t  w hich  were  n o t  r e c o n c i l e d  so  l o n g  
a s  Lagos r e m a in e d  i n d e p e n d e n t .  The f i r s t  had assumed t h a t  th e  l a n d  
and  th e  r i g h t s  t o  i t ,  i n  t h e  E n g l i s h  s e n s e ,  had  b een  c e d e d  t o  t h e  
Crown i n  1861;  w h e rea s  t h e  o t h e r  r e c o g n i s e d  t h a t  l a n d  i n  t h i s  p a r t  
o f  A f r i c a  was communally h e l d  and was t h e r e f o r e  i n a l i e n a b l e .  A l­
though  t h e s e  v iew s  were i n  d i a m e t r i c  o p p o s i t i o n  t o  e a c h  o t h e r ,  t h i s  
had  n o t  p r e v e n t e d  t h e  Lagos a u t h o r i t i e s  o r  th e  C o l o n i a l  O f f i c e  f rom 
em ploy ing  e i t h e r  when i t  seemed c o n v e n i e n t .  Thus ,  o v e r  t h r e e  t h o u s -
1 -  Denton t o  C h a m b e r la in ,  4 O c t .  1 8 9 8 , CO 147/135* H i g g i n s  t o  M i l l s o n ,  
7 Mar. 1 8 8 8 , i n  Moloney t o  H o l l a n d ,  20 Mar. 1888, CO 147/63*
2 -  S e e ,  Government N o t i c e  o f  20 May 1 8 9 1 , i n  Denton t o  K n u t s f o r d ,
22 May 1 8 9 1 , CO 1 4 7 /8 0 .
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a n d  f i v e  h u n d r e d  f r e e h o l d  g r a n t s  h a d  b e en  made by t h e  t u r n  o f  th e
c e n t u r y ,  and t h e  C o l o n i a l  O f f i c e  c o u l d  q u i t e  n a t u r a l l y  d e c i d e  t h a t
no  m a t t e r  what  t h e  p r e v i o u s  c o n d i t i o n  o f  l a n d  had  b e e n ,  th e  Crown’s 
r i g h t s  t o  i t  had  b e en  assumed and a c q u i e s c e d  i n .  S t i l l ,  t h e  t r e n d  
i n  t h e  1 8 9 0 ’s was away from t h e  c o n c e p t  o f  g r a n t i n g  l a n d  i n  f e e  
s i m p l e ,  w h ich  assumed t h e  Crown’s  a b s o l u t e  r i g h t s  to i t ,  to w ard s  
t h e  A f r i c a n  c o n c e p t  o f  p e r m i s s i v e  o c c u p a n c y .
N e i t h e r  t h e  C o l o n i a l  O f f i c e  n o r  t h e  Lagos governm en t  a p p ro v e d
t h e  t r e n d  o f  r e c e n t  y e a r s  away from th e  e a r l i e r  p r a c t i c e  o f  i s s u i n g
f r e e h o l d  g r a n t s ,  b u t  b e c a u s e  o f  t h e  l e g a l  u n c e r t a i n t i e s  r e g a r d i n g  
l a n d  t e n u r e ,  i t  had  been  r e l u c t a n t l y  a c c e p t e d .  Again  i t  was s u g g e s t ­
ed t h a t  an i n q u i r y  be made by a  com m iss ion  t o  r e s o l v e  t h e  anomalous
2s i t u a t i o n  once and f o r  a l l ;  b u t  t h e  new ly  a p p o i n t e d  G overnor  o f  
Lagos i n  1 8 9 9 i W i l l i a m  M a cg reg o r ,  d i d  n o t  t h i n k  t h e  t im e  a p p r o p r i a t e  
f o r  such  a  co m m iss ion .  He t o o  d i s a g r e e d  w i t h  t h e  i s s u i n g  o f  p e r m i s s ­
i v e  occupancy  g r a n t s  and was ’’f u l l y  c o n v in c e d  t h a t  ou r  p o l i c y  h e r e  
s h o u l d  be t o  f a c i l i t a t e  t r a n s a c t i o n s  i n  l a n d  r a t h e r  t h a n  t o  b i n d  
up l a n d  t i g h t e r  t h a n  does  even  n a t i v e  c u s t o m . ^  He had  a l r e a d y  n o t ­
i c e d  t h e  t e n d e n c y  i n  Lagos t o  a c c e p t  t h e  d o c t r i n e  t h a t  a l l  l a n d  i n  
t h i s  p a r t  o f  A f r i c a  had  an owner ,  and  t h a t  u n d e r  c u s to m a r y  law i t  
was n o t  a l i e n a b l e .  J u s t  p r e v i o u s  t o  h i s  a r r i v a l  i n  t h e  c o lo n y ,  t h i s  
p o i n t  o f  v iew  had  been  se c o n d e d  by  r e p o r t s  made by  t h e  C h i e f  J u s t i c e
1 -  CO M in u te s  by A n t r o b u s ,  17 Dec. 1 8 9 8 , Cox, 20 Dec. 1 8 9 8 , and Wing­
f i e l d ,  23 Dec. 1 8 9 8 , on Denton t o  C h a m b e r la in ,  4 O c t .  1 8 9 8 , CO 
147/ 135.
2 -  CO t o  t h e  O f f i c e r  A d m i n i s t e r i n g  th e  Government ,  17 J a n .  1897» CO 
1 4 7 /1 3 5 ;  Denton t o  C h a m b e r la in ,  4 O c t .  1 8 9 8 , i b i d .
3 -  M acgregor  t o  C h a m b e r la in ,  7 J u l y  1 8 9 9 i CO 1 4 7 /1 4 3 .
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and  one o f  t h e  c o l o n y fs D i s t r i c t  C o m m iss ion e rs  on c u s to m a r y  l a n d  
1
t e n u r e ,  and  M acgregor  f e a r e d  t h a t  i f  t h i s  were  f u r t h e r  l a i d  down by 
a  l a n d  c o m m iss io n ,  i t  would  g r e a t l y  r e t a r d  t h e  p r a c t i c e  o f  b u y in g  
and s e l l i n g  l a n d  f r e e h o l d .  To h i s  mind i t  was i r r e l e v a n t  w h e th e r  
t h e  c u s to m a ry  law  e x i s t e d  i n  an  a b s o l u t e  and  e x c l u s i v e  form* I f  
t h i s  were t h e  c a s e ,  M acgregor  t h o u g h t  i t  s i m p ly  “s h o u l d  n o t  be m ain ­
t a i n e d  o r  e n c o u r a g e d " .  I t  was t h e r e f o r e  a g r e e d ,  once a g a i n ,  t o  p o s t
2pone t h e  i n q u i r y  i n t o  l a n d  t i t l e ,  a n d ,  i n  f a c t ,  no l a n d  comm ission  
convened  w h i l e  Lagos s t i l l  r e m a in e d  an i n d e p e n d e n t  c o l o n y .
In  r e c o g n i t i o n  o f  t h e  d i f f i c u l t i e s  t h a t  m igh t  r e s u l t  from t h e  
i n t r o d u c t i o n  o f  f r e e h o l d  t e n u r e  i n  o t h e r  p a r t s  o f  t h e  c o lo n y  and p r o  
t e c t o r a t e ,  by t h e  end  o f  t h e  c e n t u r y  o f f i c i a l  p o l i c y  was t o  c o n f i n e  
f r e e h o l d  g r a n t s  t o  th e  i s l a n d  o f  Lagos a l o n e .  Some g r a n t s  had been  
made on t h e  m a i n l a n d  a s  e a r l y  a s  t h e  l 8 6 0 fs  -  a t  E b u te  M e t t a ,  f o r  
example,"^ -  b u t  t h i s  had  c e a s e d  by t h e  1 8 9 0 !s  and was n o t  p r a c t i s e d  
i n  t h e  a r e a s  a c q u i r e d  a f t e r  1 8 9 2 . I t  was a l s o  gov e rnm en t  p o l i c y  n o t  
t o  a l l o w  A f r i c a n  a u t h o r i t i e s  i n  t h e  p r o t e c t o r a t e  t o  i s s u e  f r e e h o l d  
g r a n t s :  c h i e f s  and  headmen c o u l d  o n ly  g r a n t  o c c u p a t i o n  t i t l e  t o  
f o r e i g n o r s ,  i n c l u d i n g  m i s s i o n a r i e s ,  and t h i s  was l a t e r  e x te n d e d  t o  
n a t i v e s  o f  t h e  c o u n t r y . '  I n  t h e  c a s e  o f  th e  p r o t e c t e d  t e r r i t o r i e s
1 -  See ,  " N a t i v e  Land Tenure  i n  West A f r i c a  -  a  p r e c i s " ,  by T.C. Ray- 
n e r ,  and  "Land T e n u r e " ,  by J . J . C .  H e a le y ,  i n  Denton t o  C h a m b e r la in  
4 O c t .  1 8 9 8 , CO 1 4 7 /1 3 5 .
2 -  M acgregor  t o  C h a m b e r la in ,  28 June  1 8 9 9 1 CO 1 4 7 /1 4 3 ;  CO t o  Macgreg 
o r ,  1 Aug. 1899» i b i d .
3 -  D ur ing  1867 - 6 8 , G lo v e r  s e t t l e d  a  l a r g e  number o f  C h r i s t i a n  r e f u ­
g e e s  from t h e  i n t e r i o r  on l a n d  a t  E bu te  M e t ta .  S e e ,  Tew, R e p o r t  
on T i t l e , 23*
4 -  McCallum t o  C h a m b e r la in ,  18 O c t .  1897i and e n c l o s u r e s ,  CO 1 47 /1 1 9  
The Lagos Weekly R ecord  o f  18 A p r . 1903 r e p o r t e d  t h a t  t h e  G overnor  
had  r e c e n t l y  i n v a l i d a t e d  a  g r a n t  made by t h e  B a le  and  c o u n c i l  o f  
Ibad a n  t o  a Lagos r e s i d e n t  o f  Ib a d a n  o r i g i n .
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and  th e  p a r t s  o f  Y o ru b a la n d  l a t e r  i n c l u d e d  i n  th e  Lagos p r o t e c t o r ­
a t e ,  t h e  g o v e r n m e n t s  l a n d  p o l i c y  was a l s o  d i c t a t e d  by  p o l i t i c a l  
c o n s i d e r a t i o n s .  I n d i g e n o u s  a u t h o r i t y  would  have  been  un de rm ined  
by  a change  i n  t h e  form o f  t e n u r e  u n d e r  which  l a n d  was h e l d ,  and 
t h e  c o l o n i a l  a u t h o r i t i e s  were  n o t  p r e p a r e d  t o  s e e  t h i s  happen  i n  
Y orubaland*
I t  c an  be s e e n ,  t h e r e f o r e ,  t h a t  i n  t h e i r  t r e a t m e n t  o f  t h e  p r o b ­
lem o f  l a n d  t i t l e ,  t h e  c o l o n i a l  a u t h o r i t i e s  f a i l e d  t o  a c t  d e c i s i v e l y .  
As d i f f i c u l t i e s  i n  a s c e r t a i n i n g  th e  r i g h t f u l  o w n e r sh ip  o f  l a n d  b e ­
came p r o g r e s s i v e l y  more c o m p l i c a t e d ,  t h i s  i n d e c i s i o n  became r e l u c t ­
a nce  on t h e i r  p a r t  t o  f a c e  a  p ro b lem  o f  such  m a g n i t u d e .  Much o f  
t h i s  a t t i t u d e  can  be a t t r i b u t e d  t o  s h e e r  i n c o m p e t e n c e ,  b u t  t h e r e  r e ­
m ains  a l s o  t h e  s u s p i c i o n  t h a t  i t  was n o t  a l l  w i t h o u t  i n t e n t i o n .  I n  
t h e  l 8 6 0 fs ,  Crown g r a n t s  t o  o c c u p ie d  l a n d s  were made a t  a  c h a rg e  o f  
3 0 s ,  and  l a n d  t h a t  was assumed t o  be t h e  Crown*s was s o l d  a t  £3 an 
a c r e .  M o re o v e r ,  t h e r e  was a l s o  some s p e c u l a t i o n  t h a t  t h e  i n t r o ­
d u c t i o n  o f  i n d i v i d u a l  t i t l e  t o  l a n d  would  t e n d  t o  f a c i l i t a t e  t h e  
c o l l e c t i o n  o f  t a x e s  s h o u l d  su c h  a  m ea su re  have  b een  t h o u g h t  n e c e s s a r y .
Most important to the overall interests of the colony, grants 
of land held by European commercial houses in fee simple were of 
dubious validity, and any inquiry into land tenure in the colony 
would have revealed this. In order, therefore, not to precipitate
1-  Fowler to Pope Hennessey, 14 Oct. 1 8 7 2 , CO 1 4 7 /2 7 ;  this document 
can also be found in Newbury, British Policy Towards West Africa, 
640 .
2 -  G lo v e r  t o  Kennedy, 5 Aug. 1 8 6 9 , i n  Kennedy t o  G r a n v i l l e ,  14 Aug. 
1869, CO 147/13*
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an economic crisis, the government demurred in tackling the problem. 
When it was eventually decided by the Privy Council that the Crown 
did not possess absolute title to the land, it was by then too 
late to change a situation that had existed for over half a century, 
and the freehold tenure by which commercial interests - among others 
- held their lend was confirmed. By not acting promptly to resolve 
the problem, the colonial authorities were able to affect a minor 
revolution in the system of land tenure at Lagos, albeit not with­
out leaving considerable difficulties in its wake.
/  /
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CHAPTER VI
The D i s t r i c t s  and t h e  E x p a n s io n  
o f  t h e  C o l o n y ' s  J u r i s d i c t i o n
The e a r l y  c o u r t s  and  t h e  Supreme C o u r t  s y s t e m  were n o t  c o n f i n e d  i n  
t h e i r  o p e r a t i o n  t o  t h e  i s l a n d  o f  Lagos a lo n e #  T h ro ug h ou t  t h i s  p e r ­
i o d ,  t h e  i s l a n d  o f  Lagos was t h e  f o c a l  p o i n t  o f  a  c o l o n i a l  a d m i n i s ­
t r a t i o n  t h a t  e x t e n d e d  from B adagry ,  some t h i r t y  m i l e s  t o  t h e  w e s t ,  
t o  L e c k i e ,  a p p r o x i m a t e l y  t h e  same d i s t a n c e  t o  t h e  e a s t .  As w e l l ,  
t h e  i s l a n d  was t h e  c e n t r e  o f  an e x p a n d in g  " p r o t e c t o r a t e " , which  a t  
t h e  t u r n  o f  t h e  c e n t u r y  s t r e t c h e d  from t h e  s e a - b e a c h  a d j o i n i n g  t h e  
B ig h t  o f  B en in  a s  f a r  i n l a n d  a s  t h e  fo rm e r  " c a p i t a l "  o f  Y o r u b a la n d ,  
Oyo. I n  b o t h  a r e a s ,  t h e  c o l o n i a l  a u t h o r i t i e s  e x e r c i s e d  some form 
o f  j u r i s d i c t i o n :  i n  t h e  c o l o n y ' s  d i s t r i c t s  j u r i s d i c t i o n  was a c q u i r e d  
by t r e a t i e s  c e d i n g  s o v e r e i g n  r i g h t s  t o  t h e  Crown; i n  t h e  p r o t e c t o r a t e  
i t  was e i t h e r  a c q u i r e d  by t r e a t i e s  w i t h  i n d i v i d u a l  A f r i c a n  s t a t e s  
o r  assumed on t h e  b a s i s  o f  t h e  i n d i g e n o u s  p o p u l a t i o n ' s  a c q u i e s c e n c e .
I n  F e b r u a r y  1863* t h e  towns o f  Palma and L e c k ie  w ere  c ed ed  t o  
t h e  B r i t i s h  Crown by th e  fo rm e r  Oba o f  L a g o s ,  Kosoko, whose^ r i g h t s  
t o  t h e s e  p l a c e s  had  been  r e c o g n i s e d  by B r i t a i n  d u r i n g  t h e  c o n s u l a r  
p e r i o d .  L a t e r  i n  t h a t  y e a r ,  t h e  c h i e f s  o f  t h e  town o f  Badagry  c e d e d  
t h e i r  s o v e r i g n  r i g h t s  t o  t h e  Crown. Pa lma and  L e c k ie  became t h e
1-  T r e a t i e s  o f  7 F eb .  1863  and  7 J u l y  1 8 6 3 * i n  S i r  E. H e r t s l e t ,  
The Map o f  A f r i c a  by T r e a t y , London 1897* I* 93» 97•
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e a s t e r n  d i s t r i c t  and  B adagry  t h e  w e s t e r n  d i s t r i c t  o f  t h e  s e t t l e m e n t  
o f  L ag o s .  As B r i t i s h  t e r r i t o r y ,  b o th  a r e a s  came d i r e c t l y  w i t h i n  
t h e  j u r i s d i c t i o n  o f  t h e  c o l o n i a l  a u t h o r i t i e s ,  and b o t h  h ad  th e  
same s t a t u s  i n  l aw  a s  t h e  i s l a n d  o f  Lagos i t s e l f .  I t  was n o t ,  how­
e v e r ,  p o s s i b l e  t o  e x t e n d  th e  m a c h in e ry  o f  c o l o n i a l  a d m i n i s t r a t i o n  
t h a t  e x i s t e d  i n  Lagos t o  t h e  newly  c ed e d  tow ns .  Even a t  L agos ,  
f i n a n c i a l  c o n s i d e r a t i o n s  p r e c l u d e d  any e l a b o r a t i o n  o f  r u d i m e n t a r y  
i n s t i t u t i o n s ,  and t h e s e  a r e a s  h a d ,  t h e r e f o r e ,  t o  make do w i th  w h a t ­
e v e r  c o u l d  be a f f o r d e d .  More i m p o r t a n t ,  n e i t h e r  d i s t r i c t  had  th e  
co m m erc ia l  p o t e n t i a l  o f  t h e  i s l a n d ,  and  d e s p i t e  o c c a s i o n a l  f l o u r ­
i s h e s  o f  b u s i n e s s  a c t i v i t y ,  n e i t h e r  was a b l e  t o  a t t r a c t  any l a s t i n g  
i n t e r e s t •
A l th o u g h  some a d m i n i s t r a t i v e  m a c h in e r y  had  t o  be p r e s e n t ,  t h e s e  
a r e a s  h a d  b e en  a c q u i r e d  s o l e l y  t o  e n s u r e  t h a t  cu s tom s  d u t i e s  l e v i e d  
on i m p o r t s  i n t o  Lagos would  n o t  be e v ad e d  by l a n d i n g  goods a t  e i t h e r  
p l a c e ;  c o n s e q u e n t l y ,  i n t e r n a l  a f f a i r s  i n  t h e  d i s t r i c t s  c o u ld  be e a s ­
i l y  d i s r e g a r d e d .  C i v i l  Commandants w e r e ,  a c c o r d i n g l y ,  a p p o i n t e d  f o r  
b o t h  B adagry  and  Palma i n  1863* b u t  u n t i l  Lagos became p a r t  o f  t h e  
Gold C o a s t  c o l o n y ,  t h e  d i s t r i c t s  were  a d m i n i s t e r e d  a l o n g  v e r y  i n f o r m ­
a l  l i n e s .  P o l i c e  C o u r t s ,  f o r  exam p le ,  o p e r a t e d  a t  b o t h  p l a c e s  w i t h ­
o u t  any l e g a l  c o n s t i t u t i o n  t o  g o v e rn  t h e i r  j u r i s d i c t i o n  or  p r o c e d ­
u r e s .  The c o u r t s  f u n c t i o n e d  i n  b o th  c i v i l  and c r i m i n a l  m a t t e r s ,
th ou g h  i t  was n o t  u n t i l  1870  t h a t  t h e y  became l e g a l l y  c o m p e te n t  t o
1h e a r  c i v i l  c a s e s .  The m a c h in e r y  o f  j u s t i c e  d i d  n o t  a lw ays  f u n c t i o n
1 -  By O rd in an c e  7 o f  1 8 7 0 , wh ich  e s t a b l i s h e d  th e  Lagos C o u r t  o f  
R e q u e s t s .
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sm o o th ly .  Once when t h e  C i v i l  Commandant o f  B adag ry ,  Thomas T i c k e l ,  
t o o k  l e a v e  o f  a b s e n c e ,  t h e  Lagos a u t h o r i t i e s  f o r g o t  t o  r e p l a c e  him 
w i t h  a n o t h e r  c o l o n i a l  o f f i c e r .  Some m onths  l a t e r  th e  A d m i n i s t r a t o r  
was a p p r i s e d  o f  t h i s  and o f  t h e  f a c t  t h a t  t h e r e  were  some p r i s o n e r s  
a t  B adagry  who had  been  a w a i t i n g  t r i a l  " f o r  a  c o n s i d e r a b l e  t im e "  -  
i n  f a c t ,  s i n c e  T i c k e l  had  gone on l e a v e .
With t h e  e s t a b l i s h m e n t  o f  t h e  Supreme C o u r t  s y s te m  i n  1 8 7 6 , 
t h e  P o l i c e  C o u r t s  i n  th e  w e s t e r n  and e a s t e r n  d i s t r i c t s  became D i s ­
t r i c t  C om m iss ioner  C o u r t s  w i t h  a  w e l l - d e f i n e d  and l i m i t e d  j u r i s d i c -
2t i o n  i n  c i v i l  and c r i m i n a l  m a t t e r s .  W hile  t h e  r o l e  p l a y e d  by D i s ­
t r i c t  C o m m iss io ne rs  a t  Lagos was g r e a t l y  r e s t r i c t e d  by j u d i c i a l  d u t ­
i e s  t h a t  o c c u p i e d  m ost  of thedr  t i m e ,  i n  t h e  d i s t r i c t s ,  c o m m is s io n e r s  
h ad  t o  p e r f o r m  b o t h  j u d i c i a l  and  e x e c u t i v e  d u t i e s  and  s u p e r v i s e  a l l  
g o v e r n m e n ta l  a c t i v i t i e s .  These  t a s k s  were  a c c o m p l i s h e d  w i t h  l i t t l e  
d i r e c t  c o n t r o l  from L ag o s ,  where  o f f i c i a l s  were n o t  s u f f i c i e n t l y  c o n ­
c e r n e d  w i t h  su c h  m a t t e r s  t o  o v e r s e e  t h e i r  p e r f o r m a n c e .  P e r i o d i c a l l y ,  
i t  was t h e r e f o r e  n e c e s s a r y  t o  r em in d  c o m m is s io n e r s  n o t  t o  ex ce ed  
t h e i r  l e g a l  pow ers  and  t o  make s u r e  t h a t  t h e i r  s u b o r d i n a t e s  con fo rm ­
ed t o  t h e s e  s t a n d a r d s  a s  w e l l . ^
T here  was no s t e a d f a s t  r u l e  by w h ich  c o m m is s io n e r s  were c h o s e n .
I n  t h e  w e s t e r n  d i s t r i c t ,  T i c k e l ,  a  l o n g - r e s i d e n t  E u ro p ea n  t r a d e r ,
1 -  Fow le r  t o  Pope H e n n es se y ,  1*f Aug. 1 8 7 2 , CO 1 ^ 7 / 2 ^ .
2 -  See a b o v e ,  c h a p t e r  I I I ,  f o r  t h e  pow ers  o f  D i s t r i c t  Com m iss ioners  
u n d e r  t h e  Supreme C o u r t  O rd inance  o f  1 8 7 6 . The D i s t r i c t  Commission­
e r  C o u r t  o f  t h e  e a s t e r n  d i s t r i c t  was l o c a t e d  i n  L e c k i e .
3 -  S e e ,  f o r  ex am p le ,  C i r c u l a r  1^*93 o f  8 S e p t .  1879* i u  U ssh e r  t o  
H icks  B each ,  10 Nov. 1879,  CO 9 6 /1 2 8 .
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s e r v e d  a s  c o m m iss io n e r  f rom 1867  u n t i l  1 8 7 8 , when he r e s i g n e d ,  and 
t h e n  f o r  s h o r t  p e r i o d s  i n  1 8 7 9 -1 8 8 0  and 18 8 2 - 1 8 8 3 , when t h e  c o lo n y  
was h a r d  p r e s s e d  f o r  p e r s o n n e l .  I n  b e tw e e n  T i c k e l fs  t e n u r e  and a f t ­
e r  1884, t h e  w e s t e r n  d i s t r i c t  was a d m i n i s t e r e d  by o f f i c e r s  o f  t h e  
c o n s t a b u l a r y ,  some s i x  i n  number b e tw ee n  1878  and  1884 a l o n e .  The 
e x p e r i e n c e  i n  t h e  e a s t e r n  d i s t r i c t  was a lm o s t  e n t i r e l y  d i f f e r e n t .
With t h e  e x c e p t i o n  o f  a  s i x  month p e r i o d  i n  1880 when A.W.W. F o r b e s ,  
a  c o n s t a b u l a r y  o f f i c e r ,  a c t e d  a s  c o m m i s s i o n e r ,  t h e  d i s t r i c t  was a d ­
m i n i s t e r e d  by two S i e r r a  Leoneans  -  u n t i l  1880 by John Sm i th  and 
from t h e n  on by George Sm ith  (no r e l a t i o n ) .  At one p o i n t  a f t e r  John  
Sm ith  l e f t ,  i t  was t h o u g h t  b e s t  t o  h ave  a  m i l i t a r y  man a t  L ec k ie  -
a s  th e  c a s e  was i n  t h e  w e s t e r n  d i s t r i c t  -  b u t  t h i s  was o b j e c t e d  t o
1
a n d  th e  c i v i l i a n ,  George S m i th ,  was a p p o i n t e d .
N e i t h e r  a r r a n g e m e n t  p r o v e d  v e r y  s a t i s f a c t o r y .  D i s t r i c t  Commiss­
i o n e r s  a t  L e c k ie  were even  l e s s  q u a l i f i e d  f o r  t h e i r  c i v i l i a n  d u t i e s  
t h a n  t h e i r  m i l i t a r y  c o u n t e r p a r t s  a t  B ad ag ry .  George Sm ith  seemed a 
p a r t i c u l a r l y  p o o r  one :  "an  h o n e s t  b u t  m e d io c re  o f f i c e r "  i n  Gover­
n o r  U s s h e r ' s  o p i n i o n ,  b u t  t o  G overnor  M o lo n e y 's  m ind ,  "a  more wooden
2h e ad e d  c r e a t u r e  I  have  n e v e r  m e t . "  A l th o u g h  o r i g i n a l l y  n a t i v e  t o  
t h e  a r e a ,  Sm ith  seemed b e n t  on i r r i t a t i n g  t h e  p e o p le  w i t h  whom he 
h a d  t o  d e a l .  "Uncouth  and h a r s h  i n  h i s  m a n n e r s ,  d i s a g r e e a b l e ,  h a s t y  
and  o f  an i r r i t a b l e  d i s p o s i t i o n "  -  i n  t h e  A d m i n i s t r a t o r ' s  o p i n i o n  -
1 -  G r i f f i t h  t o  U s s h e r ,  20 J a n .  1880,  i n  U ssh e r  t o  H ic k s  Beach,  1 Mar. 
1880, CO 1 4 7 /4 0 ;  Blue Book f o r  1880,  " J u d i c i a l  D e p a r tm e n t " ,  CO 
15V18.
2 -  Quoted i n  m in u te  by Hemming, 22 Dec. 1893, on C a r t e r  t o  R ip o n ,
22 Nov. 1 8 9 3 , CC 1 ^ 7 /9 1 .
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Sm ith  was t h e  c a u s e  o f  f r e q u e n t  m i s u n d e r s t a n d i n g s  w i t h  t h e  p e o p le  
o f  L e c k ie  and  t h e  towns a r o u n d ,  and  was a l s o  g u i l t y  o f  m i s u s i n g  
cus tom s r e v e n u e s . ^
In  t h e  w e s t e r n  d i s t r i c t ,  t h e  e x p e r i e n c e  was h a r d l y  b e t t e r .  T i c k ­
e l  was s e v e r e l y  c e n s u r e d  i n  1876  by t h e  t h e n  C h i e f  M a g i s t r a t e ,  James 
M a r s h a l l ,  f o r  t h e  i m p r o p r i e t y  o f  h i s  c o n d u c t  w h i l e  a  c a s e  was sub  
j u d i c e ; and  he r e f u s e d  t o  d i s q u a l i f y  h i m s e l f  f o r  c a s e s  i n v o l v i n g
h i s  w i f e ,  an A f r i c a n  t r a d e r  a t  B ad ag ry ,  who n o t  s u r p r i s i n g l y  se ld o m
2l o s t  s u i t s  i n  h i s  c o u r t .  C o n s t a b u l a r y  o f f i c e r s  were  no b e t t e r .  On
t h e  w h o le ,  t h e y  c a r e d  l i t t l e  f o r  t h e  a d m i n i s t r a t i o n  o f  t h e i r  d i s t r i c t s ,
v ie w in g  t h e i r  s h o r t  t e r m s  o f  o f f i c e  a s  t e m p o r a r y  i n t e r r u p t i o n s  i n
t h e i r  c o n s t a b u l a r y  d u t i e s  a t  L agos .  One o f f i c e r ,  E.W.G. G a r d i n e r ,
was d i s m i s s e d  from c o l o n i a l  s e r v i c e  f o r  g e n e r a l  l a x i t y  and  m is c o n -
3d u c t  w h i l e  d i s c h a r g i n g  h i s  d u t i e s  a s  c o m m iss io n e r  t h e r e .
The a d m i n i s t r a t i o n  o f  j u s t i c e  was q u i t e  n a t u r a l l y  a f f e c t e d  by 
t h e  i n d i f f e r e n c e  o f  D i s t r i c t  C om m iss io n e rs  o r  t h e i r  g e n e r a l  i n c o m p e t ­
e n c e .  C o u r t  r e c o r d s  were se ldom  k e p t  up  t o  d a t e ,  and  t h e  few i n ­
s t a n c e s  o f  i l l e g a l  p r o c e e d i n g s  t h a t  were  n o t i c e d  by t h e  a u t h o r i t i e s
i n  Lagos l e d  Governor  U s s h e r  t o  assume t h a t  t h e s e  were  b u t  a  few o f
kmany s i m i l a r  o c c u r r e n c e s .  Of c o u r s e ,  i t  i s  a lw ay s  d i f f i c u l t  t o  
a s s e s s  t h e  e x t e n t  t o  which m a l p r a c t i c e s  b r o u g h t  t o  t h e  a t t e n t i o n  o f
1 -  G r i f f i t h  t o  Rowe, 2 k  S e p t .  1881, i n  Rowe t o  K im b e r l e y ,  26 O c t .
1881, c o  1V 7A 5 .
2 -  T horp ,  L add e r  o f  B o n e s , 90-91*
3 -  U ssh e r  t o  H ick s  Beach ,  12 Mar. 1880 ,  CO J) k 7 / k 0 .
4 -  I b i d .
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t h e  a u t h o r i t i e s  i s  i n d i c a t i v e  o f  t h e  l a r g e r  p i c t u r e ;  b u t  a l t h o u g h  
i t  may be c l a im e d  t h a t  su c h  exam ples  a r e  e x c e p t i o n a l  w i t h  i n e x p e r ­
i e n c e d ,  u n t r a i n e d  o f f i c i a l s ,  s c a r c e l y  i n t e r e s t e d  i n  t h e i r  work i n  
t h e  d i s t r i c t s ,  i t  i s  more l i k e l y  t h a t  such  i n c i d e n t s  c h a r a c t e r i s e d  
t h e  t o t a l  p i c t u r e  and  were  b u t  a  f r a c t i o n  o f  what  o c c u r r e d .
The a d m i n i s t r a t i o n  o f  j u s t i c e  i n  t h e  d i s t r i c t s  was a i d e d  by 
u n i t s  o f  t h e  Lagos armed and c i v i l  p o l i c e .  T h e i r  num bers  v a r i e d  
from y e a r  t o  y e a r ,  b u t  a p p r o x i m a t e l y  f o r t y  were  s t a t i o n e d  i n  t h e  
w e s t e r n  d i s t r i c t  and f o r t y - f i v e  a t  L e c k i e .  These f o r c e s ,  how ever ,  
were n e v e r  s u f f i c i e n t  i n  num bers  t o  cope w i t h  p ro b le m s  o f  law e n ­
f o r c e m e n t  i n  d i s t r i c t s  t h e  s i z e  o f  B a d ag ry ,  which  h a d  some e i g h t  
t h o u s a n d  p e o p l e  by t h e  1 8 8 0 ' s .  P e t t y  t h e f t  became a  commonplace,  
w i t h  no way o f  c o n t r o l l i n g  i t  i n  t h e  a b s e n c e  o f  a  l a r g e r  f o r c e .  T i c k ­
e l  c o m p la in e d  t o  t h i s  e f f e c t  i n  1880 and s u g g e s t e d  t h a t  B a d a g r y fs  
ward  c h i e f s  be empowered t o  s e l e c t  young men t o  c o m p r i s e  a  " n i g h t  
w a t c h " ,  f o r  which  a  s l i g h t  r e m u n e r a t i o n  would be made by th e  c o l o n ­
i a l  t r e a s u r y .  But a l t h o u g h  t h i s  s u g g e s t i o n  was f a v o u r a b l y  r e c e i v e d
i n  Lagos and London, t h e  B a d a g r i a n  " n i g h t  w a tc h "  was n e v e r  c o n s t i t -
3u t e d .
As f o r  t h e  c o u r t s ,  i t  h a s  been  s u g g e s t e d  t h a t  " c o m p e t i t i o n  t o
1-  The f i g u r e s  f o r  t h e  armed and c i v i l  p o l i c e  a r e  b a s e d  on th e  r e ­
t u r n s  i n  Moloney t o  L e e s ,  7 J a n .  1879* CO 1V7/37* and  Blue Books 
f o r  1 8 7 7 /1 8 8 3 ,  CO 1 5 1 / 1 3 - 2 3 .
2 -  By t h e  c e n s u s  o f  1881, t h e r e  were 7792 i n h a b i t a n t s  i n  th e  w e s t ­
e r n  d i s t r i c t .  Census i n  Moloney t o  K im b e r l e y ,  6 June  1882, CO 
96/ 1 0^ .
3 -  T i c k e l  t o  t h e  A s s i s t a n t  C o l o n i a l  S e c r e t a r y ,  26 J a n .  1880,  i n  
G r i f f i t h  t o  U s s h e r ,  13 F eb .  1880, CO 1 ^ 7 /4 0 ;  CO m i n u t e s  on i b i d . 
There  i s  no f u r t h e r  m e n t io n  o f  t h e  " n i g h t  w a tc h "  i n  t h e  r e c o r d s ,  
n o r  any e x p e n d i t u r e  r e c o r d e d  f o r  t h i s  p u r p o s e .
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t h e  j u d i c i a l  p r e r o g a t i v e s  o f  t h e  a d m i n i s t r a t i o n  ( o f  t h e  w e s t e r n  d i s -  
t r i c t )  was o f f i c i a l l y  d i s c o u r a g e d . " T h i s  does n o t ,  h ow ever ,  seem 
t o  have been  t h e  c a s e  any more th a n  i t  was a t  L agos .  D ur in g  t h e  t e n  
y e a r s  from 1876  t h r o u g h  1 8 8 5 , c r i m i n a l  c a s e s  h e a r d  i n  t h e  B adagry  
D i s t r i c t  Com m iss ioner  C o u r t  amounted  on t h e  a v e r a g e  t o  j u s t  u n d e r  
f o u r  a  m onth ,  and  one e s t i m a t i o n  o f  th e  number o f  c i v i l  c a u s e s  b r o u g h t
p
t h e r e  m o n th ly  p l a c e d  i t  a t  " a b o u t  a  h a l f  a  d o z e n . "  In  c o m p a r i s o n ,  
t h e  e a s t e r n  d i s t r i c t ,  which  had  a  p o p u l a t i o n  f o r t y  p e r  c e n t ,  s m a l l e r  
t h a n  B ad ag ry ,  h a n d l e d  more t h a n  d o u b le  t h i s  number o f  c r i m i n a l  c a s e s  
m  x t s  D i s t r i c t  Com miss ioner  C o u r t  d u r i n g  t h i s  same t e n  y e a r  p e r i o d .  
M oreover ,  t h a t  T i c k e l  c o u ld  s u g g e s t  i n  1880 an A f r i c a n  p o l i c e  f o r c e  
t o  s u p p le m e n t  t h e  c o l o n i a l  p o l i c e  f o r c e  a t  Badagry  p o i n t s  t o  a  s i t ­
u a t i o n  r a t h e r  l i k e  t h a t  which  e x i s t e d  a t  Lagos ,  where  c u s to m a r y  
c o u r t s  c o n t i n u e d  t o  f u n c t i o n  s i d e  by s i d e  w i t h  B r i t i s h  c o u r t s .
*
Badagry  & L e c k ie  C r i m i n a l  C o u r t s ,  1 8 7 6 - 1 8 8 3  
D i s m i s s a l s  C o n v i c t e d .
T o t a l f o r  want S e n t  : O t h e r ­
c a s e s on mof p r o s e ­ f o r  : w ise  d i s ­
h e a r d m e r i t s c u t i o n . t r i a l  : F in e d G ao led p o s e d  o f
Badagry 464 23 38
••
32  : 81 237 33
L e c k ie 970 123 30 31 :: bOO 203 139
* R e tu r n  o f  c a s e s  t r i e d  a t  B adagry  and L e c k ie  i n  Moloney 
t o  H o l l a n d ,  17 Aug. 1 8 8 7 , CO 1 4 7 /6 0 .
1-  Newbury, The W es te rn  S l a v e  C o a s t , 85*
2 -  B a i l e y ’s  r e p o r t  on D i s t r i c t  C o m m iss io n e rs ,  22 J u l y  1882, i n  Moloney 
t o  K im b e r le y ,  2k  J u l y  1882,  CO 96/1 41 •
3 -  See c h a r t  be low .  The 1881 c e n s u s  showed 4319 i n h a b i t a n t s : . i n  t h e
e a s t e r n  d i s t r i c t .  Census  i n  Moloney t o  K im b e r le y ,  6 June  1882.  CO 
9 6 /1 4 0 .
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The c o u r t s  a t  B adagry  and L e c k i e ,  l i k e  t h e  D i s t r i c t  Commiss­
i o n e r  C ou r t  a t  L ago s ,  were t h e r e  p r i m a r i l y  t o  m a i n t a i n  B r i t i s h  a u t h ­
o r i t y  and n o t  a s  i n s t i t u t i o n s  f o r  t h e  g e n e r a l  u s e  o f  t h e  l o c a l  A f r i ­
can  p o p u l a t i o n .  Most c r i m i n a l  c a s e s  b r o u g h t  b e f o r e  t h e  c o u r t s  were  
m inor  and p u n i s h e d  by s m a l l  f i n e s  o r  im p r i s o n m e n t  f o r  s h o r t  p e r i o d s .  
As t h e  c h a r t  above shows,  l e s s  t h a n  s e v e n  p e r  c e n t ,  o f  t h e  c a s e s  a t  
Badagry and l e s s  t h a n  t h r e e  p e r  c e n t ,  o f  t h o s e  a t  L e c k ie  were s u f f i c ­
i e n t l y  s e r i o u s  t o  be s e n t  f o r  t r i a l  a t  t h e  Lagos A s s i z e s .  L ike  t h e  
Lagos D i s t r i c t  Com missioner  C o u r t ,  a l s o ,  t h e  p e r c e n t a g e  o f  c o n v i c t ­
i o n s  a t  b o t h  p l a c e s  was v e r y  h i g h ;  i n  f a c t ,  o v e r  e i g h t y  p e r  c e n t ,  o f  
t h e  c a s e s  h e a r d  i n  t h e s e  c o u r t s  r e s u l t e d  i n  c o n v i c t i o n s .  And t h e  
c a r e  w i th  which  c o m m is s io n e r s  t r i e d  c a s e s  m u s t ,  t h e r e f o r e ,  be s u s ­
p e c t  a s  i n s t a n c e s  o f  t h e  a c c u s e d  b e i n g  p resum ed  g u i l t y  u n t i l  p r o v e d  
i n n o c e n t .
In  t h e  l a s t  decade  and a  h a l f  o f  t h e  n i n e t e e n t h  c e n t u r y ,  t h e  
c l i m a t e  o f  o f f i c i a l  o p i n i o n  to w a rd s  B r i t i s h  West A f r i c a  became more 
s y m p a t h e t i c .  The p r e s s u r e  o f  f o r e i g n  c o m p e t i t i o n  f o r  c o l o n i a l  em­
p i r e s  f o r c e d  o f f i c i a l s  i n  London t o  a d d r e s s  t h e m s e lv e s  t o  p ro b lem s  
t h a t  had n o t  f o r m e r l y  been  r e g a r d e d  a s  i m p o r t a n t .  A d m i n i s t r a t i v e  
c e n t r e s  l i k e  Lagos were now r e c o g n i s e d  a s  f u t u r e  c a p i t a l s  o f  l a r g e  
West A f r i c a n  c o l o n i e s  t h a t  would  s t r e t c h  f a r  i n l a n d  from t h e  c o a s t .  
More t h o u g h t  w as  g i v e n  t o  a d m i n i s t r a t i v e  d e t a i l s ,  and  c o l o n i a l  e s ­
t a b l i s h m e n t s  were  e n l a r g e d  t o  p r o v i d e  t h e  n e c e s s a r y  means by which  
t o  b r i n g  t h e i r  h i n t e r l a n d s  u n d e r  c o n t r o l .  O v e r a l l ,  t h e  q u a l i t y  o f  
a d m i n i s t r a t i o n  on t h e  i s l a n d  o f  Lagos r o s e  c o n s i d e r a b l y ,  and f o r  t h e
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f i r s t  t im e  i n  th e  c o l o n y ’s  h i s t o r y ,  g e n e r a l  q u e s t i o n s  o f  p o l i c y  
w ere  b e i n g  i m a g i n a t i v e l y  p o s e d .
T h is  was n o t ,  h o w e v e r ,  t h e  c a s e  f o r  t h e  c o l o n y ’s  d i s t r i c t s .
The p a r t i t i o n  o f  W est A f r i c a  had e f f e c t i v e l y  b l o c k e d  an y  f u r t h e r  
e x p a n s i o n  o f  L agos  a l o n g  t h e  c o a s t  and t u r n e d  th e  e m p h a s is  o f  c o l o ­
n i a l  e x p a n s i o n  n o r t h  i n t o  t h e  i n t e r i o r .  As a  c o n s e q u e n c e ,  i n t e r e s t  
i n  th e  d i s t r i c t s  d e c l i n e d ,  and  th e  p e r s o n n e l  n e c e s s a r y  f o r  im p r o v in g  
t h e  a d m i n i s t r a t i o n  o f  t h e s e  a r e a s  w ere  u s e d  i n s t e a d  t o  p a c i f y  and  
t h e n  t o  a d m i n i s t e r  t h e  a r e a s  com ing  u n d e r  B r i t i s h  c o n t r o l  i n  th e  
1 8 9 0 ’s .  A lth o u g h  t h e  d i s t r i c t s  w ere  r e o r g a n i s e d  t w i c e  a f t e r  1886, 
o n ce  t o  r e - d e f i n e  t h e  a r e a  i n c l u d e d  i n  t h e  d i s t r i c t s  a s  d i s t i n c t  
from  t h e  p r o t e c t o r a t e ,  and t h e  o t h e r  t o  make p r o v i s i o n  f o r  th e  n e w ly  
c e d e d  d i s t r i c t s  o f  Epe and  I k o r o d u ,  e f f e c t i v e  c o n t r o l  r e q u i r e d  more  
th a n  j u s t  a  d i v i s i o n  o f  l a b o u r  on p a p e r .  W ith o u t  i n c r e a s e s  i n  p e r ­
s o n n e l ,  a u t h o r i t y  i n  t h e s e  o u t l y i n g  a r e a s  c o n t i n u e d  t o  depend  a l ­
m o st  e n t i r e l y  on th e  im m in en t  a p p r o a c h  o f  a  g u n - b o a t  from  L a g o s ,  
w h ic h  was no  s u b s t i t u t e  f o r  t h e  p h y s i c a l  p r e s e n c e  o f  a d m i n i s t r a t o r s  
and  armed t r o o p s .
To be  s u r e ,  an e x t e n s i v e  a d m i n i s t r a t i o n  w as n o t  t h o u g h t  n e c e s s ­
a r y  f o r  c o m m e r c ia l  e n t e r p r i s e ,  w h ich  i n  t h e  d i s t r i c t s  w as u s u a l l y  i n  
t h e  h an d s  o f  e m ig r a n t  or  l o c a l  t r a d e r s ,  and w h ic h  was n o t  o f  a  s c a i e  
a s  t o  r e q u i r e  more th a n  t h e  m eagre  f a c i l i t i e s  p r o v i d e d  by D i s t r i c t  
C o m m iss io n e r  C o u r t s .  But t h e  h a l f - w a y  m e a s u r e s  o f  B r i t i s h  r u l e  i n
1-  M olon ey  t o  K n u t s f o r d ,  9 A p r . 1 8 9 0 , CO 1 4 7 /7 4 ;  C a r t e r  t o  R ip o n ,  
10 D e c .  1894,  and e n c l o s u r e s ,  CO 1 4 7 /9 6 .
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t h e  d i s t r i c t s  s a t i s f i e d  no one and were l o o k e d  upon a s  w o rse  th a n  
n o t h i n g  a t  a l l .  The a u t h o r i t y  o f  t r a d i t i o n a l  r u l e r s  i n  t h e s e  a r e a s  
was b e in g  d e s t r o y e d ;  and u n l i k e  th e  s i t u a t i o n  i n  Lagos n o t h i n g  was 
b e i n g  done t o  r e p l a c e  i t .  As one D i s t r i c t  Com miss ioner  c o m p la in e d :  
" f o r  y e a r s  we seem t o  have  b e en  b r e a k i n g  down th e  o l d  o r d e r  o f  t h i n g s  
and have  p l a c e d  n o t h i n g  i n  i t s  p l a c e  o r  p r a c t i c a l l y  n o t h i n g . "  A l ­
though  t h e r e  were  d e f i n i t e  d raw backs  t o  A f r i c a n  r u l e r s  c o n t i n u i n g  
i n  p o s i t i o n s  o f  a u t h o r i t y ,  t h e  a l t e r n a t i v e ,  which was t o  r e p l a c e  
them w i t h  d i r e c t  B r i t i s h  r u l e ,  would  have  had  e q u a l  s h o r t c o m i n g s .
The r e s u l t ,  t h e r e f o r e ,  was a form o f  r u l e  t h a t  l a c k e d  th e  n e c e s s a r y  
c o n t r o l  and  a u t h o r i t y  t o  g o v e rn  e f f e c t i v e l y .
The d e f e c t s  o f  c o l o n i a l  r u l e  i n  t h e  d i s t r i c t s  d i d  n o t  go u n n o t ­
i c e d .  The amount o f  c r im e  i n  towns u n d e r  B r i t i s h  c o n t r o l ,  and co n ­
v e r s e l y  t h e  l a c k  o f  c r im e  i n  p l a c e s  s t i l l  u n d e r  A f r i c a n  r u l e  were 
o f t e n  c i t e d  t o  j u s t i f y  t h e  c o n t i n u a t i o n  o f  t r a d i t i o n a l  a u t h o r i t y  i n  
o u t l y i n g  a r e a s .  A f r i c a n  r u l e ,  i t  c o u l d  be o b s e r v e d ,  m a i n t a i n e d  a  
h e a l t h y  r e s p e c t  f o r  law and o r d e r ,  i f  o n l y  by i n f l i c t i n g  p e n a l t i e s  
t h a t  were b o t h  f e a r e d  and u n d e r s t o o d  by t o w n s p e o p l e .  I t  was c l a im e d  
t h a t  a t  an e a r l i e r  p e r i o d ,
when c r im e  became so  ram pan t  a t  Badagry  t h a t  t h e  p o l ­
i c e  were u n a b l e  t o  cope w i t h  i t ,  t h e  c u s t o d y  o f  th e  
town was p l a c e d  i n  t h e  h a n d s  o f  th e  n a t i v e  a u t h o r i t i e s ,  
and  a s  a  r e s u l t  c r im e  c e a s e d  a l t o g e t h e r .  2
W hether  t h i s  was w i s h f u l  t h i n k i n g  o r  n o t ’, t h e  f a c t  r e m a in s  t h a t
1 -  P e n n i n g t o n ' s  r e p o r t ,  i n  M acgregor  t o  C h a m b e r la in ,  19 O c t .  1899»
CO 1 4 7 /1 4 5 .
2 -  The Lagos Weekly R e c o r d , 27 J a n .  1900 and 24 Oct .  1 8 9 6 .
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t h e  h a l f - w a y  m e a s u r e s  a p p l i e d  t o  t h e  d i s t r i c t s  d i d  n o t  p r o v e  e f f e c t ­
i v e .  I t  i s  d o u b t f u l  t h a t  a n y t h i n g  l e s s  c o m p re h en s iv e  t h a n  th e  admin­
i s t r a t i v e  m a c h in e r y  found  on t h e  i s l a n d  o f  Lagos c o u l d  have  s e r v e d  
t h i s  p u r p o s e ,  and  even  t h e n  th e  e x i s t e n c e  o f  l a r g e  t r a c t s  o f  bush  
i n  t h e  d i s t r i c t s  would  n o t  have  a d m i t t e d  f o r  a d m i n i s t r a t i o n  o f  t h e  
n i c e t i e s  o f  E n g l i s h  l a w .  "What i s  w a n t e d " ,  c o m p la in e d  a  D i s t r i c t  
C om m iss io n e r ,  " i s  a  s h o r t  and  summary m ethod o f  d e a l i n g  w i t h  m a le ­
f a c t o r s  and  d i s t u r b e r s  o f  t h e  p e a c e . "  The law s  o f  t h e  c o lo n y  were  
c lumsy and  d i f f i c u l t  t o  a d m i n i s t e r  " i n  t h e  m id d le  o f  West A f r i c a n  
J u n g l e , "  and  t h e  r e s t r i c t i o n s  imposed  on m a g i s t r a t e s  w i t h  r e g a r d  
t o  th e  l e n g t h  o f  im p r i s o n m e n t  o r  t h e  i n f l i c t i o n  o f  h a r d  l a b o u r  v e r g -  
ed i n  h i s  o p i n i o n  -  "on t h e  r i d i c u l o u s " .
As i t  was ,  t h e  d i s t r i c t s  were n e i t h e r  w h o l ly  u n d e r  B r i t i s h  c o n ­
t r o l  and a d m i n i s t r a t i o n  n o r  u n d e r  A f r i c a n .  The C ro w n 's  j u r i s d i c t i o n
Zc o u l d  o n ly  be e n f o r c e d  i n  t h e  n o r t h e r n  d i s t r i c t  w i t h i n  l i m i t e d  a r e a s  
where  s t i p e n d i a r y  c h i e f s  and headmen r e s i d e d .  I n  f a c t ,  no a t t e m p t  
h a d  been  made t o  e x e r c i s e  j u r i s d i c t i o n  i n  a  more g e n e r a l  way; w i t h  
t h e  e x c e p t i o n  o f  two c o n s t a b l e s  s t a t i o n e d  a t  E bu te  M e t t a ,  t h e s e  s t i p ­
e n d i a r y  c h i e f s  and headmen were  th e  o n l y  r e s i d e n t  r e p r e s e n t a t i v e s  o f  
t h e  Lagos g ov e rnm en t  i n  t h e  d i s t r i c t  u n t i l  t h e  18 9 0 ' s .
The s i t u a t i o n  was h a r d l y  d i f f e r e n t  i n  t h e  e a s t e r n  d i s t r i c t ,  even
1-  P e n n i n g t o n ' s  r e p o r t ,  i n  Macgregor  t o  C h a m b e r la in ,  19 O c t .  1 8 9 9 i 
CO 1 4 7 /1 4 5 .
2 -  The n o r t h e r n  d i s t r i c t  was t h a t  a r e a  o f  t h e  m a i n l a n d ,  n o r t h w e s t  o f  
t h e  i s l a n d  o f  L agos ,  where  L a g o s i a n s  h a d  t h e i r  f a r m s .  I t  i n c l u d e d  
t h e  town o f  Ebute  M e t t a .  See t h e  map o f  t h e  d i s t r i c t s  f a c i n g  
page 1 o f  t h i s  chapter .
3 -  Moloney t o  H o l l a n d ,  23 F e b .  1888, CO 1 4 7 /6 3 .
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w i t h  t h e  p r e s e n c e  o f  a  s i z e a b l e  m i l i t a r y  and  p o l i c e  c o n t i n g e n t *  A l ­
th o u gh  a t  l e a s t  f o r t y  armed and c i v i l  p o l i c e  were  i n  t h e  d i s t r i c t  
f rom  189O on ,  t h e  d i f f i c u l t i e s  o f  e n f o r c i n g  th e  c o l o n y ' s  l aw s  were  
a lw ay s  f o r m i d a b l e .  The l i c e n s i n g  o f  s p i r i t  w h o l e s a l e r s ,  f o r  ex ­
am p le ,  was a c c o m p l i s h e d  o n ly  a f t e r  t h e  l aw  was chan g e d  t o  t a k e  i n t o  
a c c o u n t  t h e  o v e r a l l  im p o te n c e  o f  t h e  g o ve rn m en t  i n  t h e  d i s t r i c t .  
O r i g i n a l l y  t h e  c o s t  o f  w h o l e s a l e  l i c e n s e s  was p u t  a t  £25 p e r  annum; 
b u t  a s  no l i c e n s e s  were a p p l i e d  f o r  a t  t h i s  r a t e ,  t h e  a n n u a l  f e e  
was r e d u c e d  t o  £ 1 0 .  I n  t h i s  way i t  was hoped  t h a t  some d e a l e r s  
would p u r c h a s e  l i c e n s e s  a t  t h e  l o w e r  r a t e ,  and i f  i l l i c i t  t r a f f i c  
i n  s p i r i t s  c o n t i n u e d ,  i n f o r m a t i o n  would  be g i v e n  by t h e  l i c e n s e e s  
t o  p r o t e c t  t h e i r  own i n t e r e s t s .
In  t h e  a b s e n c e  o f  an a d e q u a t e  number o f  o f f i c i a l s ,  much o f  w ha t
c o u ld  be a c c o m p l i s h e d  i n  t h e  d i s t r i c t s  depended  on t h e  q u a l i t y  o f
t h e  few who a c t u a l l y  r e s i d e d  t h e r e .  U n f o r t u n a t e l y ,  m in o r  o f f i c i a l s
a t  t h e s e  o u t p o s t s  c o u ld  n e v e r  be r e l i e d  u p o n :  t h e  g a o l e r  a t  L e c k i e ,
f o r  i n s t a n c e ,  was c o n v i c t e d  o f  t a k i n g  a b r i b e  from a  p r i s o n e r  who
2was t h e n  a l l o w e d  t o  e s c a p e ;  and  t h e  D i s t r i c t  C om m iss ioner  a t  L e c k ie  
from 1880 t o  1 8 9 0 , George S m i th ,  was a  c o n s t a n t  s o u r c e  o f  d ism ay  t o  
h i s  s u p e r i o r s .  C h i e f  J u s t i c e  Smalman S m i t h ’s  o p i n i o n  was t h a t  "he 
" h a s  n o t  shown h i m s e l f  c a p a b l e  o f  d i s c h a r g i n g  th e  d u t i e s  o f  h i s  
o f f i c e  i n  a  s a t i s f a c t o r y  manner and  I  h a v e  f r e q u e n t  r e a s o n  t o  com-
1 -  Denton t o  'Ri p o n ,  27 June  1 8 9 3 » CO 1^f7/90.
2 -  S t a l l a r d  t o  t h e  C o l o n i a l  S e c r e t a r y ,  1 O c t .  1 8 9 0 , i n  Moloney t o  
K n u t s f o r d ,  21 Dec, 1 8 9 0 , CO 1^7/77*
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p l a i n  and c o r r e c t . "  A f t e r  George S m i th ,  D i s t r i c t  C om m iss ioners  
a t  L e c k ie  were  u s u a l l y  l e g a l  men an d  t h e  same p r o b le m s  d i d  n o t  a -  
r i s e ; s t i l l ,  o c c a s i o n a l l y  c o n s t a b u l a r y  o f f i c e r s  were  c a l l e d  upon 
t o  a c t  t e m p o r a r i l y  i n  t h i s  c a p a c i t y .
O v e r a l l ,  i t  c a n n o t  be s a i d  t h a t  B r i t i s h  r u l e  i n  t h e  e a s t e r n  d i s ­
t r i c t  p e n e t r a t e d  v e r y  d e e p l y  i n t o  A f r i c a n  s o c i e t y .  The D i s t r i c t  
Com m iss ioner  C o u r t  was u s e d  o n ly  a s  a  l a s t  r e s o r t  by t h e  l o c a l  po p ­
u l a c e ,  when t h e y  were u n a b l e  t o  compose t h e i r  d i f f e r e n c e s  i n  th e  
c u s to m a ry  way; and  v e r y  few c r i m e s  were s u c c e s s f u l l y  d e t e c t e d  o r  
p r o s e c u t e d .  Over one t h r e e  month p e r i o d  i n  1891, o n l y  s i x t e e n  c a s e s  
a p p e a r e d  b e f o r e  t h e  c o u r t ,  n i n e  on c r i m i n a l  c h a r g e s  and  o n ly  s e v e n  
f o r  c i v i l  p u r p o s e s  -  h a r d l y  an  i n d i c a t i o n  o f  B r i t i s h  i n s t i t u t i o n s
b e in g  u s e d  i n  t h e  d i s t r i c t ,  and  t h i s  a lm o s t  t h i r t y  y e a r s  a f t e r  P a l -
2ma and L e c k ie  h a d  been  p r o c l a i m e d  p a r t  o f  th e  colony*
The e x p e r i e n c e  o f  t h e  w e s t e r n  d i s t r i c t  was s i m i l a r  d u r i n g  t h i s  
l a t t e r  p e r i o d .  With l e s s  t h a n  th e  number o f  p o l i c e  s t a t i o n e d  a t  
L e c k ie ,  t h e  B adagry  d i s t r i c t ,  c o m p r i s i n g  o v e r  t w e n ty - t w o  th o u s a n d  
p e o p le  i n  l 8$n» was even  h a r d e r  t o  c o n t r o l .  The s i t u a t i o n  t h e r e  was 
( a t  t i m e s )  f a r c i c a l :  t h e  p e o p l e  l a u g h e d  a t  t h e  p o l i c e ,  r e f u s e d  to  
obey them, a n d  i n  numerous i n s t a n c e s  p r i s o n e r s  were " r e s c u e d ” a f t e r  
an a r r e s t  had  been  made. On some o c c a s i o n s ,  c u t l a s s e s  were drawn 
t o  p r e v e n t  t h e  s e r v i c e  o f  summonses,  and  t h o s e  who had  p ro v ok ed  t h e
1-  Smalman Sm ith  t o  Moloney, 19 J a n .  1888,  i n  Moloney t o  H o l l a n d ,
10 Feb .  1888 .  CO 1 4 7 /6 3 .
2 -  Q u a r t e r l y  r e p o r t  by H a d d o n - S m i th , i n  Denton  t o  K n u t s f o r d ,  24 J u l y
1 8 9 1 , CO 147 / 8 0 .
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i n c i d e n t  c o u l d  o n ly  be p u n i s h e d  a f t e r  t h e  c h i e f s  o f  B adagry  had
1
b r o u g h t  them b e f o r e  t h e  D i s t r i c t  C o m m iss io n e r .
The l a w l e s s n e s s  o f  t h e  w e s t e r n  d i s t r i c t  became n o t o r i o u s .  One
D i s t r i c t  C o m m iss io ne r ,  who had  s e r v e d  on t h e  Gold C o a s t  p r e v i o u s l y ,
c o n f e s s e d  t h a t  he h ad  had  more t r o u b l e  a t  Badagry  t h a n  i n  a l l  o t h e r
2towns on t h e  Gold C o a s t  flp u t  t o g e t h e r " .  By t h e  t u r n  o f  t h e  c e n t u r y ,  
c o n d i t i o n s  t h e r e  were even  w o r s e : The Lagos Weekly R eco rd  m o c k in g ly
w ro te  t h a t
i t  a p p e a r s  t h a t  t h e  good p e o p l e  o f  t h e  d i s t r i c t  have 
gone a  s t e p  f u r t h e r  t h a n  u s u a l  and have  now t a k e n  t o  
h ighw ay  p l u n d e r i n g  and m urde r  on t h e  r i v e r w a y s .  3
T h is  th e  p a p e r  l a t e r  a t t r i b u t e d  t o  th e  c o m p le te  b reakdown o f  t r a d i t ­
i o n a l  a u t h o r i t y  a t  B ad ag ry ,  which  had  g i v e n  th e  p o l i c e  t h e r e  a  s u p ­
e r i o r  s t a t u s  t o  v i l l a g e  c h i e f s  and a l l o w e d  o f f e n d e r s  t o  e s c a p e  p u n -
4i s h m e n t  by b r i b e r y  o f  c o r r u p t  c o n s t a b l e s .
L ike  t h e  e a s t e r n  d i s t r i c t ,  much o f  what  h a pp en ed  i n  th e  w e s t e r n  
d i s t r i c t  depended  on i t s  a d m i n i s t r a t i v e  p e r s o n n e l .  A f t e r  T i c k e l ' s  
d e a t h  i n  1886 and u n t i l  l£ '93i  D i s t r i c t  C o m m iss io ne rs  a t  Badagry  were  
t e m p o r a r y  a p p o i n t e e s  from w h ic h e v e r  d e p a r t m e n t  o f  gov e rn m en t  c o u l d  
a f f o r d  t o  f u r n i s h  them . M e d ic a l  o r  c o n s t a b u l a r y  o f f i c e r s  were u s u ­
a l l y  a v a i l a b l e  f o r  t e m p o r a r y  a s s i g n m e n t s ,  even  th o u gh  e x p e r i e n c e  
showed t h e y  d i d  n o t  u s u a l l y  make . v e r y  good c o m m i s s i o n e r s .  I t  was
1 -  H ig g in so n  t o  t h e  C o l o n i a l  S e c r e t a r y ,  10 Dec. 1389* i n  Denton t o
K n u t s f o r d ,  22 Dec. 1 8 8 9 , CO 147 /73 -
2 -  I b i d .
3 -  The Lagos Weekly D e c o r d , 2 Feb .  1901.
4 -  The Lagos Weekly R e c o r d , 22 Nov. 1902;  s e e  a l s o ,  The Lagos Weekly
Recorci,  4 June  1 8 9 8 .
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somewhat i r o n i c a l  t h a t  c o n s t a b u l a r y  o f f i c e r s  when a c t i n g  i n  t h e s e  
t e m p o r a r y  a p p o i n t m e n t s  o f t e n  c o n c e n t r a t e d  s o l e l y  on t h e i r  m a g i s t e r ­
i a l  d u t i e s  t o  t h e  d e t r i m e n t  o f  t h e i r  n o n - j u d i c i a l  f u n c t i o n s .  At
l e a s t  once i t  was n e c e s s a r y  t o  r e m in d  one t h a t  he was a l s o  i n  c h a r g e
o f  t h e  c o n s t a b u l a r y  u n i t  a t  Badagry and t h a t  he s h o u l d  a d h e r e  t o  t h e
r o u t i n e  o f  d u t i e s  o b s e r v e d  a t  h e a d q u a r t e r s .  In  t h e  t im e  t h a t  he was
a t  B adagry ,  he had  a l s o  f o r g o t t e n  t o  v i s i t  t h e  p r i s o n ,  which  a s  d e p -  
u t y  s h e r i f f  he was r e q u i r e d  t o  do#
With i n a d e q u a t e  means by which t o  r u l e  t h e  d i s t r i c t ,  t h e  e f f e c t ­
i v e n e s s  o f  m e a su re s  to o  o f t e n  depended  on t h e  p e r s o n  i n  o f f i c e  i n ­
s t e a d  o f  t h e  o f f i c e  i t s e l f .  T i c k e l ,  who s e r v e d  a t  B adagry  f o r  a l ­
most t w e n ty  y e a r s ,  had  h a d  a  good u n d e r s t a n d i n g  o f  t h e  p e o p l e  o f  
t h e  d i s t r i c t .  He had  known t h e i r  c u s t o m s ,  t h e i r  l a n g u a g e s ,  t h e i r  
l a w s .  He had  m a r r i e d  an A f r i c a n  from t h e  a r e a  and r e s i d e d  t h e r e  
most o f  h i s  l i f e .  T h is  f a m i l i a r i t y  had  p r o v e d  i n v a l u a b l e  i n  s e c u r ­
i n g  a  t e m p o r a r y  a s c e n d a n c y  o ve r  t h e  a f f a i r s  o f  t h e  d i s t r i c t  and i n  
k e e p i n g  a b r e a s t  o f  w h a te v e r  t r a n s p i r e d  w i t h i n  i t .  P e r s o n a l  c o n t a c t s  
had  been  b u i l t  up o v e r  t h e  y e a r s ,  and T i c k e l  c o u ld  e x p e c t  h i s  c o n f i d ­
a n t s  t o  k e e p  him w e l l  i n f o r m e d .  A f t e r  h i s  d e p a r t u r e ,  h o w ev er ,  t h e  
f a m i l i a r i t y ,  t h e  c o n t a c t s ,  t h e  o v e r a l l  know ledge  o f  t h e  community ,  
t h e  s y m p a t h e t i c  a t t i t u d e  to w a rd s  i t s  p r o b le m s  were  a l l  l o s t  and  c o u l d  
n o t  be r e g a i n e d  by t h e  t e m p o r a r y  c o m m is s io n e r s  a s s i g n e d  t o  B adagry  o r  
o r  t h e  more p e rm an en t  o f f i c e h o l d e r s ,  who re m a in e d  a t  b e s t  a  y e a r  o r
1 -  Woolhouse t o  T a r b e t ,  n . d . ,  i n  Moloney t o  H o l l a n d ,  20 J a n .  1888, 
CO 1 4 7 /6 3 -
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two i n  t h e  d i s t r i c t .
On t h e  whole  t h i s  meant  n o t  o n ly  t h a t  c o n t r o l  o v e r  t h e  d i s t r i c t  
was t e n u o u s ;  a s  w e l l  i t  r e s u l t e d  i n  a  g e n e r a l  n e g l e c t  o f  i t s  a d m i n i s ­
t r a t i o n .  The p r i s o n  and t h e  c o u r t  h o u se  b o t h  r e m a in e d  i n  a  c o n s t a n t  
s t a t e  o f  d i s r e p a i r .  The g a o l ,  which  h ad  f o u r  communal c e l l s ,  had  
a l s o  t o  s e r v e  a s  a  p o l i c e  l o c k - u p ,  and  i t  was i m p o s s i b l e  u n d e r  t h e
r e s u l t i n g  crowded  c o n d i t i o n s  t o  e n f o r c e  any s e p a r a t i o n  o r  d i s c i p l i n e  
1
o f  p r i s o n e r s .  Even by t h e  t u r n  o f  t h e  c e n t u r y  n o t h i n g  had  been  
done t o  c o r r e c t  t h i s :  i n  f a c t ,  w h i l e  t h e  a v e r a g e  number o f  p r i s o n e r s  
k e p t  i n  Badagry  g a o l  was o n ly  s e v e n t e e n  i n  1 8 9 1 , by 1902 t h i s  f i g u r e
phad  i n c r e a s e d  t o  t h i r t y ,  w i t h  no im provem ent  h a v in g  b e e n  made. As 
f o r  t h e  c o u r t  h o u s e ,  i n  1893 t h e  a c t i n g  Governor  v i s i t e d  t h e  d i s t r i c t  
and r e p o r t e d  t h e  n eed  f o r  a  new b u i l d i n g  t o  r e p l a c e  t h e  o l d  one,  
which had  f o r m e r l y  been  a  k e r n e l  s t o r e  and  was now i n  " w r e tc h e d  c o n ­
d i t i o n " .  But i t  was n o t  u n t i l  1901,  e i g h t  y e a r s  l a t e r ,  t h a t  t h i s
3
r e p o r t  was h e e d e d  and a  new b u i l d i n g  e r e c t e d .
C o n d i t i o n s  a t  Badagry  were by t h e  1890*s sy m p to m a t ic  o f  t h e  c e n ­
t r a l  a d m i n i s t r a t i o n ’s d e c l i n i n g  i n t e r e s t  i n  t h e  c o l o n y ’s  d i s t r i c t s .  
With c o m m is s io n e r s  p r e p a r e d  o n ly  t o  c o m p le te  t h e i r  t o u r s  o f  d u ty  and 
t h e n  be a s s i g n e d  t o  more f a v o u r a b l e  p o s i t i o n s ,  a l m o s t  no p r e s s u r e  
was b r o u g h t  t o  b e a r  on t h e  a d m i n i s t r a t i o n  a t  Lagos t o  improve  t h e s e  
c o n d i t i o n s .  C o n s e q u e n t ly  t h e  t o o l s  f o r  e f f i c i e n t  a d m i n i s t r a t i o n  were
1-  P e e l ’s  r e p o r t ,  i n  Denton t o  K n u t s f o r d ,  18 J u l y  1 8 9 1 , CO 1 4 7 /8 0 .
2 -  I b i d . ;  The Lagos Weekly R e c o r d , 11 O c t .  1902.
3 -  Denton t o  R ipo n ,  2 Nov. 1 8 9 3 , CO 1 4 7 /9 1 ;  Annual  R e p o r t s  f o r  
1 9 0 0 -19 0 1 ,  CO 1 4 9 /5 ,  PP. 3 2 ,  33 .
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a l l o w e d  t o  d e t e r i o r a t e ,  c a u s i n g  a  s i m i l a r  d e c l i n e  i n  t h e  e f f e c t i v e ­
n e s s  o f  c o l o n i a l  r u l e #  The s h i f t  i n  t h e  em p h a s i s  o f  e x p a n s i o n  away 
from t h e  c o a s t a l  s e a - b e n c h  t o  t h e  i n t e r i o r  n o r t h  o f  t h e  c o lo n y  l e f t  
t h e  d i s t r i c t s  i n  p o s i t i o n s  o f  s e c o n d  i m p o r t a n c e ,  and t h e i r  a d m i n i s ­
t r a t i o n  d i d  n o t ,  t h e r e f o r e ,  e x c i t e  t h e  i n t e r e s t  o f  t h e  a u t h o r i t i e s  
i n  L ago s ,  C o l o n i a l  a d m i n i s t r a t i o n  i n  t h e  d i s t r i c t s  f a i l e d  on th e  . 
whole t o  make any  i m p r e s s i o n  on th e  A f r i c a n  p o p u l a t i o n  i n  more t h a n  
f o r t y  y e a r s  o f  c o l o n i a l  r u l e .
A p a r t  f rom t h o s e  a r e a s  i n c l u d e d  i n  t h e  c o l o n y ' s  d i s t r i c t s ,  
t h e r e  e x i s t e d  t h r o u g h o u t  t h e  n i n e t e e n t h  c e n t u r y  an u n d e f i n e d  j u r i s ­
d i c t i o n  o v e r  p a r t s  o f  t h e  m a in la n d  r e g a r d e d  a s  " p r o t e c t e d  t e r r i t o r i e s "
In  1 8 6 3 , a c t i n g  G overnor  G lo v e r  n e g o t i a t e d  p r o t e c t o r a t e  t r e a t i e s  w i t h
N \
t h e  c h i e f s  o f  Addo, I p o k i a  and Ckeodan, t o  f o r e s t a l l  F r e n c h  a d v a n c e s  
on t h e  w e s t e r n  f l a n k  o f  t h e  c o lo n y ;  and  a  s u b s e q u e n t  d e f i n i t i o n  of  
t h e  a r e a s  u n d e r  p r o t e c t i o n  i n c l u d e d  a l l  t h e  l a n d  n o r t h  o f  t h e  l a g o o n  
be tween  t h e  r i v e r  Yewa on t h e  w e s t  and  a  l i n e  drawn due e a s t  t o  I g -  
b e s s a ,  t h r o u g h  th e  town o f  O t t a  and  s o u t h  t o  E bu te  M e t t a .  No j u r i s ­
d i c t i o n  was c ed e d  i n  t h e s e  t r e a t i e s ,  b u t  i m m e d ia t e l y  t h e y  were  con­
c l u d e d ,  Gover s e n t  an  e m i s s a r y  t o  i n f o r m  t h e  c h i e f s  t h a t  d u ty  would
have  t o  be p a i d  on a l l  E u ropean  goods  e n t e r i n g  t h e i r  a r e a s  by way o f  
2P o r t o  Novo.
The e x p a n s i o n  o f  Lagos t o  i n c l u d e  t h e s e  p r o t e c t e d  t e r r i t o r i e s
1 -  T r e a t i e s  o f  P r o t e c t i o n  w i t h  Addo, 27 June  1 8 6 3 , I p o k i a ,  29 June 
1 8 6 3 , and  Ckeodan, h J u l y ,  1 8 6 3 , i n  H e r t s l e t ,  Map o f  A f r i c a ,  I .  
96-97* See t h e  map o f  t h e  Lagos P r o t e c t o r a t e ,  f a c i n g .
2 -  Newbury, The W es te rn  S la v e  C o a s t ,  7 0 .
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was n o t  r a t i f i e d  by t h e  C o l o n i a l  O f f i c e ;  and th e  i n c l u s i o n  o f  I g -  
b e s s a  and t h e  a r e a  n o r t h - w e s t  o f  E b u te  M e t t a ,  a s  d e f i n e d  i n  1 8 7 1 , 
was p u r e l y  a r b i t r a r y ,  w i t h o u t  b a s i s  i n  t r e a t y  o r  a g r e e m e n t .  Yet i n  
s p i t e  o f  t h i s  l a c k  o f  j u r i s d i c t i o n ,  Lagos m a g i s t r a t e s  and command­
a n t s  h e l d  c o u r t s  i n  t h e s e  a r e a s  and d e c i d e d  c a s e s  i n v o l v i n g  th e  i n ­
d ig e n o u s  p o p u l a t i o n  a l o n e .  G lo ve r  h i m s e l f  v i s i t e d  t h e  " p r o t e c t o r a t e "  
and d e c i d e d  c a s e s  t h e r e ,  and he  even  b e g a n  c o n s t r u c t i o n  o f  a  c o u r t  
house  a t  I s h a s i  i n  1 8 6 7 , a  town e i g h t  m i l e s  n o r t h  o f  Ojo m a r k e t .  
D ur ing  t h e  l a t t e r  y e a r s  o f  G l o v e r ' s  a d m i n i s t r a t i o n ,  Lagos c o n s t a b l e s  
p a t r o l l e d  t h e  r o a d s  from Ebute  M e t ta  t o  O t t a ,  t h a t  i s ,  w i t h i n  t h e  
" p r o t e c t o r a t e " ;  b u t  t h e y  were a l s o  s t a t i o n e d  a t  Ik o r o d u  and E j i n r i n
d u r i n g  m a r k e t  d a y s ,  which were  beyond even  th e  a r b i t r a r y  l i m i t s  o f
2what was c o n s i d e r e d  p r o t e c t e d  t e r r i t o r y .
To e x t e n d  t h e  c o l o n y ' s  c o n t r o l  i n  t h e  p r o t e c t o r a t e ,  i n  1868, 
G lo v e r  i n t r o d u c e d  a  c ru d e  form o f  i n d i r e c t  r u l e ,  which  p l a c e d  t h e
r e s p o n s i b i l i t y  f o r  t h e  m a in te n a n c e  o f  o r d e r  i n  th e  h a n d s  o f  " e l e c t e d
3
c h i e f s "  and  a  l o c a l  n a t i v e  c o n s t a b u l a r y .  L o ca l  a d m i n i s t r a t i o n  was 
a l s o  i n t r o d u c e d  w h e re v e r  a u t h o r i t i e s  c o u l d  be found  " c a p a b l e  o f  and 
w i l l i n g  t o  a s s i s t  t h e  g o v e rn m e n t" ;  and  -  a c c o r d i n g  t o  G lo v e r  -
1 - T u r t o n  t o  G l o v e r ,  13 J a n .  1 8 7 3 , G . P . ;  Denton  t o  K n u t s f o r d ,  7 Dec. 
1 8 8 9 , CG 1 ^ 7 /7 3 .  In  O c to b e r  1866, a  D i s t r i c t  M a g i s t r a t e  was a p p ­
o i n t e d  t o  s u p e r v i s e  t h e  a d m i n i s t r a t i o n  o f  what  had  become t h e  
"Lagos P r o t e c t o r a t e " ,  and t o  h e a r  c a s e s  i n v o l v i n g  t h e  l o c a l  i n ­
h a b i t a n t s .  S e e ,  Blue Book f o r  1 8 6 7 , " J u d i c i a l  E s t a b l i s h m e n t " ,
CO 131/3.
2 -  Lees t o  B e r k e l e y ,  26 S e p t .  1 8 7 3 , and Payne t o  L e e s ,  26 S e p t .  1 8 7 3 , 
e n c l o s e d ,  CO 1*f7/28.
3 -  These " e l e c t e d  c h i e f s "  were  a p p o i n t e d  by t h e  Lagos go v e rn m e n t .
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w i t h o u t  i n f r i n g i n g  t h e  i n t e g r i t y  o f  B r i t i s h  l aw ,  
we a r e  a d a p t i n g  i t  by j u d i c i o u s  a d m i n i s t r a t i o n  
t o  t h e  w a n ts  and  f e e l i n g s  o f  t h e  p e o p l e .  1
G l o v e r ' s  m a k e - s h i f t  s y s te m  o f  a d m i n i s t r a t i o n  was n o t  w i t h o u t  some 
s u c c e s s ,  f o r  i n  1873  i t  was p o s s i b l e  t o  d i s p e n s e  w i t h  t h e  s e r v i c e s  
o f  th e  D i s t r i c t  M a g i s t r a t e ,  a p p o i n t e d  i n  1866, whose p o s i t i o n  h ad  
become more o r  l e s s  a  s i n e c u r e .  By t h e n ,  h i s  p e r i o d i c  v i s i t s  t o  
t h e  p r o t e c t o r a t e  had c e a s e d ,  a s  i n  t h e  e v e n t  o f  any d i s p u t e  o f  mag­
n i t u d e ,  t h e  c o n t e n d i n g  p a r t i e s  and t h e  l o c a l  c h i e f  were  summoned t o  
L agos ,  where  t h e  c o m p l a i n t  was b r o u g h t  b e f o r e  th e  s e t t l e m e n t ' s  c o u r t s .  
I t  was c l a im e d  by A d m i n i s t r a t o r  B e r k e l e y ,  who to o k  o v e r  from G l o v e r ,
t h a t  " t h e  d e c i s i o n s  i n  most c a s e s  a p p e a r  t o  g i v e  s a t i s f a c t i o n  t o  
2
b o t h  s i d e s . "
The j u r i s d i c t i o n a l  e x p a n s i o n  o f  Lagos t o  v a r i o u s  p l a c e s  on t h e  
m a in la n d  was n o t  a f f e c t e d  w i t h o u t  d e s i g n .  The Lagos a u t h o r i t i e s  -  
and  G lo v e r  i n  p a r t i c u l a r  -  were  w e l l  aw are  o f  t h e  f a c t  t h a t  however 
r e l u c t a n t  t h e  C o l o n i a l  O f f i c e  was a t  t h e  t im e  t o  e x t e n d  i t s  commit­
ment a t  L ag o s ,  j u r i s d i c t i o n  was se ld o m  r e l i n q u i s h e d  once i t  had  be en  
3
a c q u i r e d .  T h is  a w a r e n e s s  was i l l u s t r a t e d  i n  G l o v e r ' s  a t t e m p t s  t o  
i n c o r p o r a t e  P o r t o  Novo w i t h i n  t h e  s e t t l e m e n t ' s  j u r i s d i c t i o n .  A f t e r  
making v a r i o u s  p r o p o s a l s  f o r  e x t e n d i n g  t h e  s e t t l e m e n t ' s  b o u n d a r i e s  
t o  t h e  town, a l l  o f  which  t h e  C o l o n i a l  O f f i c e  r e j e c t e d ,  G lo v e r  i n ­
t r i g u e d  w i t h  t h e  e x i l e d  P r i n c e  D a s s i  ( l a t e r  King T o fa )  a g a i n s t  t h e
1 -  G lo v e r  t o  Kennedy, 3 Aug. 1869, i n  Kennedy t o  G r a n v i l l e ,  14 Aug.
1 8 6 9 , CO 147/ 1 3 .
2 -  B e r k e l y  t o  H an ley ,  17 June  1 87 3 i CO 1 4 7 /2 8 .
3 -  S e e ,  C a r n a r v o n ' s  v iew s  i n  a  d i s p a t c h  t o  S t r a h a n ,  16 A p r i l ,  1873*
CO 96 / 1 1 2 .
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1r e i g n i n g  monarch Mekpon. One o f  t h e  p r i m a r y  c o n s i d e r a t i o n s  de­
manded by G lo v e r  f o r  Lagos s u p p o r t  was t h e  f o r m a t i o n  o f  a  c o u r t  p r e -
ps i d e d  ove r  by t h e  s e t t l e m e n t s  C h i e f  M a g i s t r a t e #
A l tho u gh  u n s u c c e s s f u l  i n  t h i s  i n s t a n c e ,  G l o v e r ’s e f f o r t s ,  and 
t h o s e  o f  t h e  Lagos g o v e rn m e n t ,  t o  e x t e n d  B r i t i s h  j u r i s d i c t i o n  t o  
t h e  m a in la n d  by such  means met w i t h  c o m p le te  s u c c e s s ;  f o r  i n  1876  
t h e  de f a c t o  s i t u a t i o n  was r e c o g n i s e d  by d e f i n i n g  th e  p r o t e c t e d  
t e r r i t o r i e s  a s  " t h o s e  a r e a s  where  t h e  Crown had a c q u i r e d  powers o f  
j u r i s d i c t i o n . " ^  C l e a r l y ,  t h e n ,  t h e  Lagos p r o t e c t o r a t e  had  expanded  
t o  w h e rev e r  t h e  s e t t l e m e n t ’s m a g i s t r a t e s  c a r e d  t o  t r e a d #
The p r o c e s s  by which  t h e  B r i t i s h  s e t t l e m e n t s  i n  West A f r i c a  e x ­
panded  t h e i r  sway o v e r  n e i g h b o u r i n g  p e o p l e s  h a s  been  l a b e l l e d  " s u b -  
i m p e r i a l i s m "  by a  h i s t o r i a n  o f  t h i s  p e r i o d #  As he r i g h t l y  p o i n t s  
o u t ,  t h e r e  was l i t t l e  c o n s i s t e n c y  i n  B r i t a i n ’s p o l i c y  to w a rd s  th e  
a c q u i s i t i o n  o f  j u r i s d i c t i o n  o v e r  A f r i c a n  s t a t e s  a l o n g  t h e  c o a s t#
But i t  i s  p o s s i b l e  t o  d i s c e r n  a  r a t h e r  s t e a d y  change i n  t h e  a t t i t u d e  
to w a rd s  t h e  s m a l l e r  A f r i c a n  s t a t e s  w i t h  whom B r i t a i n  was coming i n t o  
c o n t a c t .  From t h e  m id d le  o f  t h e  c e n t u r y ,  when th e  cam paign  a g a i n s t  
t h e  s l a v e  t r a d e  moved from t h e  s e a  t o  t h e  c o a s t l a n d s  o f  West A f r i c a ,  
t h e r e  was a  g ro w in g  r e l u c t a n c e  i n  o f f i c i a l  c i r c l e s  t o  t r e a t  w i th
1 -  The p o l i t i c a l  and  economic  a s p e c t s  o f  t h e s e  i n t r i g u e s  a r e  d i s ­
c u s s e d  i n  Newbury, The W es te rn  S l a v e  C o a s t , 90 ,  H a r g r e a v e s ,  P r e l u d e  
t o  th e  P a r t i t i o n , 119? and A d e r i b i g b e ,  E x p a n s io n  o f  t h e  Lagos 
P r o t e c t o r a t e ,  4 8 - 5 2 .
2 -  Yonge t o  Buckingham and Chandos,  30 O c t .  1 8 6 7 , and e n c l o s u r e s ,
co 1 4 7 /1 3 .
3 -  By o r d i n a n c e  3 o f  1 8 7 6 , CO 9 7 / 2 .
4 -  C.W. Newbury, The West A f r i c a n  Commonwealth, London 1964 ,  5~19«
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A f r i c a n  s t a t e s  on t h e  b a s i s  o f  e q u a l i t y .  By t h e  1 8 7 0 ts , t h i s  had  
become a  f u l l  grown t h e o r y  o f  e x t r a t e r r i t o r i a l  j u r i s d i c t i o n  b a s e d  
"on t h e  a s s u m p t io n  t h a t  no r i v a l  j u r i s d i c t i o n  c o u l d  be presumed t o  
e x i s t  w h e re v e r  l o c a l  a u t h o r i t y  was c l a s s i f i e d  a s  U n c i v i l i s e d  
T h e r e f o r e ,  a l t h o u g h  t h e r e  was no " l e g a l "  r i g h t  t o  e x t e n d  B r i t i s h  
j u r i s d i c t i o n  t o  p l a c e s  where  none e x i s t e d  e i t h e r  by t r e a t y  o r  u s a g e ,  
t h e  c o n t e x t  o f  A n g l o - A f r i c a n  r e l a t i o n s  was no l o n g e r  r e g a r d e d  w i t h i n  
t h e  scope  o f  what  was commonly meant  by " i n t e r n a t i o n a l  l a w " .  In  
s h o r t ,  A f r i c a n  s t a t e s  had  b een  r e l e g a t e d  t o  t h e  p o s i t i o n  o f  non­
powers  i n  t h e i r  r e l a t i o n s  w i t h  G r e a t  B r i t a i n .
The l e g a l  d i s t i n c t i o n  be tw een  s e t t l e m e n t  and p r o t e c t o r a t e  a t  
Lagos was an o b s c u r e  one i n  t h e  f i r s t  two d e c a d e s  o f  B r i t i s h  r u l e .  
S t r i c t l y  s p e a k i n g ,  t h e  s e t t l e m e n t  was B r i t i s h  t e r r i t o r y  i n  which 
t h e  Crown e x e r c i s e d  s o v e r e i g n  r i g h t s  o f  j u r i s d i c t i o n ;  w h i l e  i n  t h e  
p r o t e c t o r a t e ,  o n l y  t h a t  j u r i s d i c t i o n  t h a t  h ad  grown o u t  o f  u sa g e  o r  
b e e n  a c q u i r e d  by t r e a t y  c o u l d  be l e g a l l y  e x e r c i s e d .  In t h e  one ,  
E n g l i s h  law and  th e  l aw s  e n a c t e d  by th e  l e g i s l a t i v e  c o u n c i l  were  i n  
f o r c e  and s h o u l d  have  been  a d m i n i s t e r e d ;  i n  t h e  o t h e r ,  t h e  c u s to m a ry  
law  o f  i n d i g e n o u s  A f r i c a n  s t a t e s  was i n  f o r c e  and  s h o u l d  a l s o  have  
be en  a d m i n i s t e r e d .
I t  was i n e x p e d i e n t ,  ho w ev er ,  t o  m a i n t a i n  t h i s  d i s t i n c t i o n ,  and 
p e r h a p s  even  i m p o s s i b l e , u n d e r  t h e  c o n d i t i o n s  t h a t  o b t a i n e d  i n  and a -  
ro u n d  t h e  s e t t l e m e n t  d u r i n g  t h e s e  e a r l y  y e a r s .  To a  l a r g e  d e g r e e ,  
t h i s  was on a c c o u n t  o f  t h e  e x i s t e n c e  o f  d o m es t ic  s l a v e r y  t h r o u g h o u t
1 -  I b i d .
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t h i s  a r e a .  B r i t i s h  c l a i m s  t o  t h e  t e r r i t o r y  w e s t  o f  t h e  i s l a n d  o f  
Lagos t o  t h e  town o f  B adagry  and e a s t  t o  Palma were b a s e d  on th e  
t h r e e  c e s s i o n  t r e a t i e s  o f  1861 and 18 6 3 . T h is  l a n d ,  t h e r e f o r e ,  
s h o u l d  have  been  r e g a r d e d  a s  B r i t i s h  t e r r i t o r y  and a d m i n i s t e r e d  a s  
p a r t  o f  t h e  s e t t l e m e n t ,  a t  l e a s t  u n t i l  s u c h  a  t im e  a s  i t s  s t a t u s  
was a l t e r e d .  Because  o f  t h e  d i f f i c u l t i e s  o f  a p p l y i n g  E n g l i s h  law 
where d o m e s t i c  s l a v e r y  e x i s t e d ,  h o w ev er ,  t h e  C o l o n i a l  O f f i c e  t h o u g h t
i t  b e s t  t o  " c o n s i d e r ” a s  B r i t i s h  t e r r i t o r y  o n ly  th e  i s l a n d  o f  L ag os ,
and  t h e  towns o f  B ad ag ry ,  Palma and  L e c k i e ,  r e t a i n i n g  a l l  e l s e  a s  
2p r o t e c t o r a t e .  A l th ou g h  no l e g a l  i n s t r u m e n t  s a n c t i o n e d  t h i s  d e f i n ­
i t i o n ,  t h e  Lagos a u t h o r i t i e s  m a i n t a i n e d  t h i s  f i c t i o n a l  d i s t i n c t i o n
3
u n t i l  a f t e r  t h e  t u r n  o f  t h e  c e n t u r y .
There  were o t h e r  r e a s o n s  f o r  m a i n t a i n i n g  t h i s  o b s c u r i t y .  Where 
r e v e n u e  was c o n c e r n e d ,  o r  r e g u l a t o r y  m e a s u r e s  e n f o r c e d ,  i t  was im­
p r a c t i c a b l e  t o  l i m i t  t h e  s c o p e  o f  e n a c t m e n t s  t o  t h e  s e t t l e m e n t  a l o n e .  
In  1875» f o r  ex am p le ,  an o r d i n a n c e  r e g u l a t i n g  t h e  s a l e  o f  s p i r i t s  
was a p p l i e d  n o t  o n ly  t o  t h e  i s l a n d  o f  Lagos and  th e  towns o f  B ad ag ry ,  
Palma and L e c k i e ,  b u t  t h e  town o f  A r t h u r  (on th e  s e a - b e a c h ; b e t w e e n  
Lagos and Pa lma)  and  t h e  d i s t r i c t  o f  E bu te  M e t ta  t o  a  r a d i u s  o f  one 
m i l e  from t h e  l a n d i n g  p l a c e .  As w e l l ,  t h e  p a u c i t y  o f  c o l o n i a l
1-  That  i s ,  t h e  t r e a t i e s  c e d i n g  L ag o s ,  Palma and  L e c k i e ,  an d  B ad ag ry .
2 -  C a r d w e l l  t o  B l a c k a l l ,  23 June  1 8 6 6 , CO ^-20/2.
3 -  S e e ,  f o r  e x am p le ,  Pope H ennessey  t o  K im b e r le y ,  30 Dec.  1 8 7 2 , CO 
1 4 7 /2 4 .  Fo r  th e  v iew s  o f  v a r i o u s  j u d i c i a l  o f f i c e r s  on th e  eve o f  
t h e  a m a lg a m a t io n  o f  n o r t h e r n  and  s o u t h e r n  N i g e r i a  s e e ,  C .P .  1005 ,
L ugard  t o  t h e  S e c r e t a r y  o f  S t a t e ,  30 June  1913» &nd e n c l o s u r e s ,
co  879/113*
k -  O rd in an ce  7 o f  31 Dec. 1875* S e c t .  3* CO 9 7 / 2 .
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o f f i c e r s  i n  t h e  s e t t l e m e n t  r u l e d  o u t  any e f f e c t i v e  e s t a b l i s h m e n t  o f  
E n g l i s h - t y p e  i n s t i t u t i o n s  i n  what s h o u l d  have  been  r e g a r d e d  a s  B r i t ­
i s h  t e r r i t o r y .  Even i n  t h e  towns o f  B a d ag ry ,  Palma and L e c k i e ,  
A f r i c a n  i n s t i t u t i o n s  f u n c t i o n e d  s i d e  by  s i d e  w i th  c o u r t s  h e l d  by 
c o l o n i a l  o f f i c e r s .
While  Lagos was p a r t  o f  th e  Gold C o a s t  c o lo n y ,  t h e  same s p i r i t  
p r e v a i l e d .  L ik e  th e  p rob lem  o f  l a n d  t i t l e ,  any a t t e m p t  t o  d e f i n e  
t h e  e x t e n t  o f  B r i t i s h  t e r r i t o r y  a t  Lagos would have p r o v e d  i n c o n v e n ­
i e n t ,  and w i t h  no p r e s s u r e  from e i t h e r  p r i v a t e  o r  p u b l i c  s o u r c e s ,  
t h e  a u t h o r i t i e s  were c o n t e n t  t o  a l l o w  t h e  s i t u a t i o n  t o  r e m a in  u n d e ­
f i n e d .  T e r r i t o r i a l  e x p a n s i o n  h e l p e d  t o  c o m p l i c a t e  th e  p i c t u r e  even  
more .  I n  1884,  Appa and Ogbo t o  t h e  w e s t  o f  B adagry ,  and  one y e a r  
l a t e r  Mahin t o  t h e  e a s t  o f  L e c k ie  were  i n c l u d e d  i n  t h e  p r o t e c t o r a t e ,  
c h i e f l y  t o  s t i f l e  F re n ch  and  German a c t i v i t i e s  i n  t h e s e  a r e a s .  As
w e l l ,  K a ta n u , j u s t  s o u t h  o f  P o r to  Novo on th e  s e a  b e a c h ,  and Mahin
2Beach were  a l s o  b r o u g h t  u n d e r  B r i t i s h  c o n t r o l .  In  t h e s e  c a s e s  th e  
m o t iv e  was one o f  s e c u r i n g  t h e  c o l o n y ' s  cu s to m s  r e v e n u e s ,  much i n  
t h e  same way t h a t  p o s s e s s i o n  o f  B a d ag ry ,  Palma and L e c k ie  h a d  e a r l i e r  
s e c u r e d  t h e  p o r t  o f  L a g o s '  r e v e n u e s .  To e x t e n d  th e  a n a l o g y ,  t h e  d e c ­
l a r a t i o n  o f  a  p r o t e c t o r a t e  o v e r  K a ta n u ,  l i k e  th e  c e s s i o n  o f  Palma 
and  L e c k ie  i n  F e b r u a r y  1863* was p r e s e n t e d  t o  t h e  C o l o n i a l  O f f i c e  
a s  a  f a i t  a c c o m p l i . I n  f a c t ,  a  F o r e i g n  O f f i c e  d i s p a t c h  i n s t r u c t i n g
1-  T r e a t i e s  o f  13 Mar. and  24 Dec. 1884 ,  and 24 O c t .  1 8 8 3 , i n  H e r t s -  
l e t ,  Map o f  A f r i c a , I ,  99* 100,  102.
2 -  T r e a t i e s  o f  24 S e p t .  1879,  and 24 O c t .  1 8 8 3 , i n  H e r t s l e t ,
Map o f  A f r i c a , I ,  67* 1 0 0 .
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t h e  Governor  n o t  t o  t a k e  K a tanu  u n d e r  p r o t e c t i o n  a r r i v e d  i n  Lagos 
l e s s  t h a n  a  week a f t e r  t h e  t r e a t y  was s i g n e d .
T h is  d i d  n o t  mean t h a t  B r i t i s h  a d m i n i s t r a t i o n  was e x t e n d e d  t o  
t h e  l a t t e r  two p l a c e s  b u t  n o t  t h e  f o r m e r .  The e x e r c i s e  o f  j u r i s ­
d i c t i o n  i n  t h e  p r o t e c t o r a t e  was w h o l ly  p r a g m a t i c  and d ep ended  a lm o s t  
e n t i r e l y  on t h e  c o n v e n ie n c e  o r  n e c e s s i t y  o f  h a v in g  t h e  p l a c e  u n d e r  
im m ed ia te  B r i t i s h  r u l e .  K a tanu  and Appa, though  o n ly  p r o t e c t e d  
t e r r i t o r i e s ,  n e v e r t h e l e s s  were  p l a c e d  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e
Lagos D i s t r i c t  Com miss ioner  a t  f i r s t ,  and  i n  1886 w i t h i n  t h e  w e s t e r n
2
d i s t r i c t .  Mahin B e a c h ,  on t h e  o t h e r  h a n d ,  th o u g h  c e d e d  t o  t h e  
Crown, was n o t  p l a c e d  w i t h i n  t h e  j u r i s d i c t i o n  o f  any  o f  t h e  c o l o n y ’s  
D i s t r i c t  C o m m is s io n e r s ,  and f o r  a l l  p r a c t i c a l  p u r p o s e s  i t  was r e g a r d ­
e d  a s  p r o t e c t e d  t e r r i t o r y  r a t h e r  th a n  B r i t i s h  s o i l .
B e fo re  1880 ,  law e n fo r c e m e n t  i n  t h e  o u t l y i n g  p o r t i o n s  o f  t h e  
p r o t e c t o r a t e  was i n  t h e  hand s  o f  l o c a l  A f r i c a n  c h i e f s .  In  t h e  a b ­
se n c e  o f  a  s h a l l o w  d r a f t  s t e a m e r  p l y i n g  t h e  w a t e r s  o f  t h e  l a g o o n  and 
s e r v i n g  a s  a  c o n s t a n t  r e m i n d e r  o f  B r i t i s h  m i g h t ,  t h e r e  was no d i r ­
e c t  way f o r  t h e  gov e rn m en t  t o  e n f o r c e  i t s  a u t h o r i t y  a t  a l l .  I n ­
s t e a d ,  c h i e f s  were g r a n t e d  s t i p e n d s  t o  p o l i c e  t h o s e  a r e a s  w hich  o t h -  
e r w i s e  c o u l d  n o t  be k e p t  u n d e r  a d e q u a t e  s u r v e i l l a n c e .  Through su c h  
i n d i r e c t  c o n t r o l ,  i t  was c l a im e d  t h a t  t h e  numerous t h e f t s  and  o u t ­
1-  M inute  by Hemming, 10 N ov. 1879* on H ssh e r  t o  H ic k s  B e a c h ,  29 
S e p t .  1879,  CO 1V7/38 .
2 -  G r i f f i t h  t o  S t a n l e y ,  12 Aug. 1 8 8 5 , CO 9 6 /1 6 7 ;  N ew bury, The W e ste r n  
S l a v e  C o a s t ,  77•
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r a g e s  p r e v i o u s l y  com m it ted  were l a r g e l y  b e i n g  c h e c k e d .  A f t e r  1880,  
t h e  a u t h o r i t y  o f  l o c a l  c h i e f s  was s u p p o r t e d  by a gove rn m en t  g u n b o a t ,  
which  p a t r o l l e d  t h e  w a t e r s  o f  t h e  l a g o o n .  The g u n b o a t  a l s o  command­
ed a  h e a l t h y  r e s p e c t  from l e s s  f r i e n d l y  c h i e f s ;  and none were r a s h  
enough t o  t e s t  h e r  p row ess  and r i s k  bombardment o f  t h e i r  tow ns ,  e s ­
p e c i a l l y  i f ,  a s  i n  t h e  c a s e  o f  Epe o r  I k o r o d u ,  t h e  town was a c c e s s -
2i b l e  from t h e  l a g o o n .
Most o f  th e  t im e ,  i n t e r f e r e n c e  i n  t h e  a f f a i r s  o f  t h e  s u r r o u n d ­
i n g  A f r i c a n  s t a t e s  was d i s c o u r a g e d .  I t  was s u f f i c i e n t l y  d i f f i c u l t  
f o r  t h e  a u t h o r i t i e s  t o  f u l f i l  t h e i r  o b l i g a t i o n s  i n  an d  a ro u n d  th e  
c o lo n y  w i t h  o n ly  a  s k e l e t o n  f o r c e  o f  o f f i c i a l s  a t  t h e i r  d i s p o s a l ,  
and  t h e y  w e r e ,  t h e r e f o r e ,  c o n t e n t  t o  m a i n t a i n  a  n e u t r a l ,  though  i n ­
f l u e n t i a l ;  p o s i t i o n  v i s  a v i s  t h e i r  s m a l l e r  n e i g h b o u r s .  There  w e r e ,  
o f  c o u r s e ,  e x c e p t i o n s  t o  t h i s :  t h e  D i s t r i c t  C om m iss ioner  o f  L e c k i e ,
f o r  one ,  e n c o u r a g e d  th e  p e o p le  beyond h i s  j u r i s d i c t i o n  t o  a v a i l  
t h e m s e lv e s  o f  h i s  c o u r t  i n  an a p p e a l  c a p a c i t y  from t h e i r  own c u s t o ­
mary c o u r t s .  But even  h e r e ,  th e  Lagos a u t h o r i t i e s ,  once  a p p r i s e d
3
o f  what he was d o in g ,  warned a g a i n s t  t h i s  p r a c t i c e .
On t h e  w h o le ,  h o w ever ,  o f f i c i a l  t h i n k i n g  a lo n g  t h e s e  l i n e s  d i d  
n o t  r a d i c a l l y  d i f f e r  from t h a t  o f  G l o v e r ’s t im e .  The d i s t i n c t i o n  b e ­
tween c o lo n y  and p r o t e c t o r a t e  r e m a in e d  o b s c u r e ,  and  o b v io u s  i l l e g a l ­
1-  Moloney t o  G r i f f i t h ,  21 J a n .  1 8 8 1 , CO
2 -  S e e , f o r  exam ple ,  G r i f f i t h  to  U s s h e r ,  22 May 1 8 8 0 , CO 147/ ^ 1 .
3 -  Evans t o  G r i f f i t h ,  5 Dec. 1 8 8 5 ,  i n  G r i f f i t h  t o  S t a n l e y ,  26 Dec.
1883 ,  c o  9 6 / 1 6 8 .
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i t i e s ,  a r i s i n g  from assum ed j u r i s d i c t i o n ,  d i d  n o t  seem t o  b o t h e r  
a n y o n e .  C ases  i n v o l v i n g  n e i t h e r  B r i t i s h  s u b j e c t s  n o r  r e s i d e n t s  o f  
t h e  c o lo n y  o r  p r o t e c t o r a t e  were s t i l l  t r i e d  i n  t h e  c o l o n y ' s  c o u r t s ,  
though  c l e a r l y  beyond  t h e i r  j u r i s d i c t i o n .  The c o u r t s ,  t h e m s e l v e s ,  
when aware  o f  t h e i r  l a c k  o f  j u r i s d i c t i o n ,  were  d i s i n c l i n e d  t o  p u r -  
s u e  th e  c a u s e ;  b u t  t h e  e x e c u t i v e ,  u n d e r  c o n s t a n t  p r e s s u r e  from comm­
e r c i a l  i n t e r e s t s  a t  L ag os ,  was more i n t e r e s t e d  i n  a f f o r d i n g  p r o t e c t ­
i o n  t o  t h e s e  i n t e r e s t s  t h a n  i n  t h e  l e g a l i t y  o f  t h e i r  p r o c e e d i n g s .
I t  was c o m p la in e d ,  f o r  e x am ple ,  t h a t  t h e  l i m i t a t i o n s  imposed  by 
s t r i c t  i n t e r p r e t a t i o n s  o f  E n g l i s h  l aw  were  b e in g  e x p l o i t e d  by gangs
o f  t h i e v e s  who " l u r k e d "  o u t s i d e  th e  c o l o n y ' s  b o u n d a r i e s  and  ro b b e d
2w i t h i n  them ,  w i t h  i m p u n i t y .  M e rch a n ts  o b j e c t e d  t o  t h e  h e l p l e s s n e s s  
o f  t h e  g o v e rn m e n t  b e c a u s e  o f  t h e  f i n e r  p o i n t s  o f  a  l aw  which  t h e y  
f e l t  was n o t  s u i t e d  f o r  th e  c o u n t r y  and "by  which i n  t h e  m a j o r i t y  o f
3
c a s e s  c r i m i n a l s  e s c a p e  j u s t i c e ,  and  h o n e s t  p e o p le  s u f f e r " .  The e x ­
e c u t i v e ,  t h e r e f o r e ,  d i d  s a n c t i o n  i l l e g a l  a s s u m p t io n s  o f  j u r i s d i c t i o n  
and  d i d  p u r s u e  i l l e g a l  c o u r s e s  o f  a c t i o n .  In  one c a s e ,  t h e  c o n v i c t ­
i o n  o f  two men f o r  a  m urder  c o m m it ted  a t  I t e l e  -  beyond  t h e  l i m i t s  
o f  t h e  c o lo n y  o r  p r o t e c t o r a t e  -  was recommended by  th e  e x e c u t i v e  c o un ­
c i l  t o  be s e t  a s i d e  and f r e e  p a rd o n s  g r a n t e d  t o  t h e  p r i s o n e r s .  How-
1 -  As a  p r a c t i s i n g  b a r r i s t e r  a t  L ag o s ,  W.B. G r i f f i t h  d e fe n d e d  a  man 
a t  th e  Lagos A s s i z e s  a c c u s e d  o f  b u r g l a r y  a t  P o r t o  Novo. G r i f f i t h  
p l e a d e d  no j u r i s d i c t i o n ,  and  t h e  c o u r t  u p h e l d  t h e  p l e a .  S e e ,  W.B. 
G r i f f i t h ,  The F a r  H o r i z o n , I l f r a c o m b e  1951* 64 .
2 -  The Lagos O b s e r v e r , 23 Nov. 1882.
3 -  P e t i t i o n  o f  31 O c t .  1882,  i n  G r i f f i t h  t o  K im b e r le y ,  14 Dec. 1882,
CO 1 4 7 /5 2 .
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e v e r ,  b e c a u s e  o f  t h e  s e r i o u s  r e p e r c u s s i o n s  t h i s  m ig h t  have  h a d  f o r  
law  e n f o r c e m e n t  i n  t h e  a r e a s  a d j a c e n t  t o  t h e  c o l o n y ,  th e  Governor  
i n t e r v e n e d  and r e q u e s t e d  t h e  c o u n c i l  t o  make t h e i r  p a rd o n  c o n d i t -
'1
i o n a l  on t h e  p r i s o n e r s  f i r s t  s e r v i n g  s e n t e n c e s  o f  t w e n t y - f i v e  y e a r s .
By t h e  end  o f  t h e  1 8 8 0 ’s ,  t h e  d i s t i n c t i o n  be tw een  c o l o n i a l  and 
p r o t e c t e d  t e r r i t o r y  a t  Lagos had  become e n t i r e l y  a c a d e m ic .  The i n ­
t e r v e n i n g  l a n d  a lo n g  t h e  c o a s t  be tw een  Badagry  i n  t h e  w e s t  and L e c k ie  
i n  t h e  e a s t  was n o t  now c o n s i d e r e d  p a r t  o f  t h e  c o l o n y .  But a l t h o u g h
t h e  c o l o n y ’s l aw s  were n o t  a d m i n i s t e r e d  t h e r e ,  a c c o r d i n g  t o  C h ie f
J u s t i c e  Smalraan S m i th ,
i t  i s  n e v e r t h e l e s s  a f a c t  t h a t  even d u r i n g  t h e  s h o r t  
p e r i o d  o f  my e x p e r i e n c e  h e r e  t h e  p e o p le  have  v o l u n t a r ­
i l y  th r o u g h  t h e i r  c h i e f s  and  headmen b r o u g h t  down p e r ­
s o n s  c h a r g e d  w i t h  c r i m e s  t o  be  t r i e d  a t  Lagos and  have
s u b m i t t e d  t o  t h e  j u r i s d i c t i o n  o f  t h i s  C o u r t  t h e  d e c i s i o n  
o f  i m p o r t a n t  q u e s t i o n s  a f f e c t i n g  th e  t i t l e  and  b o u n d a r ­
i e s  to l a r g e  t r a c t s  o f  l a n d  i n  t h e s e  d i s t r i c t s .  2
F u r t h e r m o r e ,  i n  o r d e r  n o t  t o  a p p e a r  t o  s h i r k  t h e  r e s p o n s i b i l i t i e s  
o f  j u r i s d i c t i o n ,  Smith  o f t e n  summoned t h e  "W hite -C apped"  c h i e f s  o f  
Lagos t o  c o u r t  f o r  t h e i r  o p i n i o n s  on q u e s t i o n s  o f  l a n d ,  i n  o r d e r  t o  
s a t i s f y  h i m s e l f  t h a t  t h e  l a n d  i n  d i s p u t e  was w i t h i n  t h e  t e r r i t o r y  
c ed ed  by Dosunmu i n  1 8 6 1 . ”^
The Supreme C o u r t ,  t h e r e f o r e ,  e x e r c i s e d  j u r i s d i c t i o n  i n  a r e a s  
which  were  i n c o n v e n i e n t  t o  r e c o g n i s e  a s  B r i t i s h  t e r r i t o r y  i n  p r a c t ­
i c a l l y  t h e  same way t h a t  i t  e x e r c i s e d  j u r i s d i c t i o n  a t ,  s a y  Badagry  o r
1 -  M in u te s  o f  t h e  E x e c u t i v e  C o u n c i l s  o f  10 J a n .  and 31 M a r .  1 8 7 6 ,
c o  9 8 / 2 .
2 -  Smith  t o  Moloney, 2 Mar. 1886 ,  i n  Moloney t o  H o l l a n d ,  17 Aug. 1 8 8 7 , 
CO 1^ 7/ 6 0 .
3 -  I b i d .
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L e c k i e .  The c o u r t ’s  j u r i s d i c t i o n  i n  1886,  a c c o r d i n g  t o  S m i th ,  f e l l  
i n t o  t h r e e  g r o u p i n g s : t h e  f i r s t  i n c l u d e d  t h e  i s l a n d s  o f  Lagos and 
I d d o  where  E n g l i s h  law  was i n  f o r c e  and j u r i s d i c t i o n  c o m p le t e ;  t h e  
s e c o n d  c o m p r i s e d  t h e  e n t i r e  s e a f r o n t  f rom  L e c k ie  t o  t h e  w e s t e r n  l i m ­
i t  o f  t h e  t e r r i t o r y  o f  K a ta n u ,  and t h e  l a s t  i n c l u d e d  a l l  o t h e r  p r o ­
t e c t e d  t e r r i t o r y  n o r t h  o f  t h e  l a g o o n .  In  t h e  a r e a s  encompassed  i n  
t h e  l a t t e r  two g r o u p i n g s ,  i n c l u d i n g  t h e  c o lo n y  p o r t i o n s  o f  t h e  e a s t ­
e r n  and w e s t e r n  d i s t r i c t s  and  Ebute  M e t t a ,  j u r i s d i c t i o n  was much 
l e s s  c o m p le te  t h a n  a t  L agos .  In  f a c t ,  a c c o r d i n g  t o  S m i th ,  o n ly  
t h o s e  m a t t e r s  which  " t h e i r  l o c a l  c h i e f s  r e g a r d  a s  ’t o o  b i g '  f o r  them 
t o  d e a l  w i t h  a r e  r e f e r r e d  e i t h e r  t h r o u g h  t h e  n e a r e s t  c o m m iss io n e r  
o r  o t h e r w i s e  d i r e c t  t o  L a g o s . "
The d i f f e r e n t  j u r i s d i c t i o n s  e x e r c i s e d  i n  v a r i o u s  p a r t s  o f  t h e  
c o lo n y  and p r o t e c t o r a t e  were  bound t o  p r o d u c e  a n o m a l i e s .  In  some 
p o r t i o n s  o f  t h e  p r o t e c t o r a t e ,  t h e  Supreme C our t  e x e r c i s e d  a  f u l l e r  
j u r i s d i c t i o n  t h a n  i n  p a r t s  c o n s i d e r e d  B r i t i s h  t e r r i t o r y .  Because  
o f  t h i s ,  D i s t r i c t  C om m iss ioners  c o u l d  n e v e r  be s u r e  o f  t h e  e x t e n t  
t o  which t h e i r  a c t i o n s  were l e g a l  i n  d i f f e r e n t  a r e a s  i n  t h e i r  own 
d i s t r i c t s .  T h ere  was no a t t e m p t  i n  Lagos o r  London t o  c l e a r  up t h i s  
s i t u a t i o n .  Governor  Moloney, i n  a  t y p i c a l l y  u n c l e a r  d i s p a t c h ,  m a in ­
t a i n e d  t h a t  t h e  j u r i s d i c t i o n  o f  D i s t r i c t  Com m iss ioners  was l i m i t e d  
t o  t h e  towns o f  B adag ry ,  Palma and L e c k ie  and t h e  a d j a c e n t  l a n d s  
t h a t  were p r o p e r l y  p a r t  o f  t h e s e  to w n s .  But he  a l s o  c o n te n d e d  t h a t
1-  I b i d .
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t h e i r  j u r i s d i c t i o n  e x t e n d e d  a s  w e l l  t o  o u t l y i n g  p l a c e s  "where  th e
e x e r c i s e  o f  j u r i s d i c t i o n  h a s  been  s a n c t i o n e d  by e s t a b l i s h e d  usage
or  o t h e r  m e a n s . "  What t h e s e  t e r r i t o r i a l  l i m i t s  were Moloney would
n o t  s a y ,  n o r  d i d  he s e e  a  p r e s s i n g  n e e d  f o r  such  a  d e f i n i t i o n .
For  t h e i r  p a r t ,  members o f  the  C o l o n i a l  O f f i c e  were  n o t  v e ry
d i s t u r b e d  e i t h e r  by t h e  v a g a r i e s  o f  B r i t i s h  j u r i s d i c t i o n  a t  L agos .
A ugus tus  Hemming, r e p r e s e n t i n g  i t s  e x p a n s i o n i s t  v o i c e ,  d i d  n o t  r e a l l y
t h i n k  i t  m a t t e r e d  w h e t h e r  some p a r t s  o f  Lagos were  c o lo n y  o r  p r o t e c t -
2o r a t e  o r  t h a t  j u r i s d i c t i o n  i n  some a r e a s  r e m a in e d  u n c l e a r .  In  de ­
f i n i n g  what he  c o n s i d e r e d  t o  be p r o t e c t e d  t e r r i t o r y ,  Hemming i n c l u d ­
ed a l l  t h o s e  p l a c e s  where  A f r i c a n  c o m m u n i t ie s  r e c o g n i s e d  B r i t i s h  
a u t h o r i t y  by b r i n g i n g  c a s e s  t o  th e  Lagos c o u r t s  and where  many o f  
t h e  c h i e f s  were  s t i p e n d e d  t o  a c t  a s  p o l i c e m e n . ^  Under such  a  d e f i n ­
i t i o n ,  B r i t a i n ’s  commitment a ro u n d  L ag o s ,  i f  n o t  t h e  c o lo n y  i t s e l f ,  
c o u ld  expand  t o  w h e r e v e r  D i s t r i c t  C o m m iss io ne rs  t h o u g h t  n e c e s s a r y  o r  
w h e rev e r  A f r i c a n  c h i e f s  were w i l l i n g  t o  a c c e p t  s t i p e n d s  from t h e  
Lagos g o v e rn m e n t .
T h is  was,  i n  f a c t ,  t h e  way Lagos had  expanded  from th e  o r i g i n a l  
i s l a n d  and s e a f r o n t a g e  c ed ed  i n  1 8 6 1 ; and  i t  was t h e  method by which
t h e  c o lo n y  c o n t i n u e d  t o  expand  a t  t h e  e x p e n se  o f  t h e  s m a l l e r  A f r i c a n
s t a t e s  t o  t h e  e a s t  and n o r t h ,  a t  f i r s t ,  and l a t e r  o f  t h e  m a jo r  pow ers  
o f  Y o ru b a la n d .  But  o v e r a l l  t h e r e  was no u n i f o r m i t y  i n  e x t e n d i n g  B r i t  
i s h  j u r i s d i c t i o n ,  n o r ,  f o r  t h a t  m a t t e r ,  c o n s i s t e n c y  on th e  p r i n c i p l e
1- Moloney t o  S m i th ,  13 August  1 8 8 7 , i n  i b i d .
2 -  Minute  by Hemming, 6 O c t .  1 8 8 7 , on Moloney t o  H o l l a n d ,  3  S e p t .
1887, CO 1 ^ 7 /6 0 .
3“ Minute  by Hemming, 16 S e p t .  1886,  on Moloney to  G r a n v i l l e ,  22 J u l y  
1886, CO 1 ^ 7 /5 5 -
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o f  e x p a n s i o n  i t s e l f .  I n s t r u c t i o n s  t o  t h e  new D i s t r i c t  Com m iss ioner
o f  Badagry  i n  1888,  f o r  exam ple ,  r e m in d e d  him t h a t  b e f o r e  he a t t e m p t e d
t o  e x e r c i s e  j u r i s d i c t i o n  i n  any p a r t  o f  h i s  d i s t r i c t ,  he had  f i r s t
t o  s a t i s f y  h i m s e l f  n from t h e  r e c o r d s  o f  t h e  C our t  and o t h e r  fo rm er
c o r r e s p o n d e n c e  t h a t  i t  h a s  been  a l r e a d y  t h e r e  e x e r c i s e d . ” M oreo ver ,
t h e  Lagos g ov e rn m e n t  and  t h e  C o l o n i a l  O f f i c e  d i d  n o t  a lw a y s  a g r e e
to extend British jurisdiction over purely African affairs, even
2when t h i s  was o f f e r e d  by t h e  i n d i g e n o u s  a u t h o r i t i e s  t h e m s e l v e s .
N e v e r t h e l e s s ,  i n  t h e  same y e a r  t h a t  th e  D i s t r i c t  Com m iss ioner  
o f  Badagry  was c a u t i o n e d  a g a i n s t  f u r t h e r  e x p a n s i o n  o f  h i s  j u r i s d i c t ­
i o n ,  t h e  D i s t r i c t  Com m iss ioner  o f  L e c k ie  was a d v i s e d  t h a t  ”p r u d e n c e  
an d  t a c t  may a d m i t  o f  th e  a d v a n ta g e o u s  e x t e n s i o n  o f  such  j u r i s d i c t ­
i o n ” a s  he  p o s s e s s e d ,  and t h a t  t h e  G o ve rn o r  saw no d i f f i c u l t y  i n  
t h e  e x t e n s i o n  o f  h i s  j u r i s d i c t i o n  ” a s  f a r  a s  and  i n c l u s i v e  o f  Ode.” 
t o  t h e  e a s t  o f  L e c k i e .  The co m m iss io n e r  was a l s o  a d v i s e d  t h a t  "summ­
o n s e s  and  w a r r a n t s  can  w i t h o u t  d i f f i c u l t y  have  o p e r a t i o n ” ; h o w ever ,  
i n  c a s e s  where  a t t e n t i o n  i s  n o t  p a i d  t o  a  summons o r  w a r r a n t ,  he
was warned t h a t  f u r t h e r  a c t i o n  s h o u l d  n o t  be r e s o r t e d  t o  b u t  a  r e -
,3
p o r t  f o r w a r d e d  t o  H e a d q u a r t e r s .*  As a  g e n e r a l  r u l e ,  t h e  c o lo n y  
s o u g h t  j u r i s d i c t i o n  over  th e  more s e r i o u s  c r im e s  t h a t  were  p u n i s h ­
a b l e  by d e a t h  u n d e r  c u s to m a ry  law ,  b u t  j u r i s d i c t i o n  o v e r  p u r e l y  
A f r i c a n  m a t t e r s  was e schew ed .
1- Higgins to Millson, 7 Mar. 1888 , in Moloney to Holland, 20 Mar.
1 8 8 8 ,  c o  1 V 7 /6 3 .
2- See, for example, Denton to Chamberlain, 19 Dec. 1 8 9 8 ,  CO ' \ k r? / ' \ 3 6 .
3 -  A c t in g  C o l o n i a l  S e c r e t a r y  t o  D i s t r i c t  Commissioner  o f  th e  e a s t e r n  
d i s t r i c t ,  16 J a n .  1888, i n  Moloney t o  H o l l a n d ,  10 F eb .  1888,  CO 
1 7^/ 6 3 .
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The m ethods  by which  t h e  c o lo n y  c o n t i n u e d  t o  e x t e n d  i t s  j u r i s ­
d i c t i o n  i n  t h e  p r o t e c t e d  t e r r i t o r i e s  became f a r  more b l a t a n t  i n  th e  
1880 ' s .  The c e s s i o n  o f  Mahin Beach i n  1885  c r e a t e d  an i n c o n v e n i e n t  
gap  on t h e  s e a b o a r d  be tw een  t h e  e a s t e r n  l i m i t  o f  t h e  c o l o n y  and th e  
newly  c e d e d  t e r r i t o r y .  A l th o u g h  t h e  towns  i n  t h i s  a r e a  c o n s i d e r e d  
t h e m s e l v e s  u n d e r  t h e  p r o t e c t i o n  and j u r i s d i c t i o n  o f  Epe,  i t s e l f  
p a r t  o f  t h e  k ingdom o f  I j e b u  Ode, t h i s  d i f f i c u l t y  was g o t  a ro u n d  
by  a  s t r a i g h t  show o f  f o r c e .  G ov e rn o r  Moloney had  a  d e ta c h m e n t  o f  
armed p o l i c e  occupy an i s l a n d  i n  t h e  l a g o o n  o p p o s i t e  Ibgobun  -  a  
town t o  t h e  w e s t  o f  t h e  w e s t e r n  l i m i t s  o f  Mahin Beach -  and  th e  B r i t ­
i s h  f l a g  was h o i s t e d .  The c h i e f s  o f  I s s e h  and  Ode -  towns i n  t h e  
d i s p u t e d  a r e a  -  h a s t i l y  a c c e p t e d  t h e  G o v e r n o r ’s o f f e r  o f  a  £2  m o n th ly  
s t i p e n d ,  w h ich  c o n f e r r e d  on t h e  c o lo n y  what  amounted  t o  de j u r e  r e c ­
o g n i t i o n  o f  B r i t i s h  r i g h t s  i n  t h e  a r e a .  To c o m p le te  t h e  e x t e n s i o n  
o f  j u r i s d i c t i o n  o v e r  th e  r e m a i n i n g  i n t e r s p e r s e d  t e r r i t o r y ,  Moloney 
i n t e n d e d  t h a t  E p e ' s  r i g h t s  be b o u g h t  o f f  by an a n n u a l  s t i p e n d  o f
£ 1 0 0 ; b u t  Lagos had  t o  w a i t  u n t i l  1892,  a f t e r  the  d e f e a t  o f  t h e
2I j e b u  Ode, b e f o r e  E p e ' s  r i g h t s  i n  t h e  a r e a  were r e l i n q u i s h e d .
Shows o f  f o r c e  were a lw ay s  t h e  m ost  c o n v e n i e n t  mode o f  l a y i n g  
new c l a i m s  t o  p a r t i c u l a r  a r e a s .  The e a s t e r n  l a g o o n ,  u n l i k e  t h e  l a g ­
oon w e s t  o f  Lagos i s l a n d ,  h a d  o v e r  t h e  y e a r s  become a  b r e e d i n g  g r o u n d  
f o r  r i v e r  p i r a c y .  The s o u t h e r n  s h o r e  was e i t h e r  p a r t  o f  t h e  c o lo n y
1-  Moloney t o  H o l l a n d ,  21 S e p t .  1 8 8 7 , and  m i n u t e s  o f  c h i e f  J o s s e h ' s  
a n sw e r s  e n c l o s e d ,  CO 1 ^ 7 /6 0 .
2 -  Moloney t o  H o l l a n d ,  21 S e p t .  1 8 8 7 , CO 1*f7/60; CC t o  Moloney,  15 
Dec.  1887 ,  i b i d .
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o r  u n d e r  B r i t i s h  p r o t e c t i o n ;  b u t  t h e  n o r t h e r n  s h o r e  r e m a in e d  u n d e r  
t h e  j u r i s d i c t i o n  o f  I j e b u  Ode and i t s  t r i b u t a r y  s t a t e s  t o  t h e  e a s t ,  
i n  p a r t i c u l a r  I t e b u .  With t h e  i n f l u e n c e  o f  b o t h  I j e b u  Ode and I t e b u  
i n  t h e  wane,  t h e  e a s t e r n  t r a d e  r o u t e  t o  t h e  i n t e r i o r  was t h r e a t e n e d  
a t  i t s  b a s e  by b an d s  o f  t h i e v e s  and l o c a l  c h i e f s  b e n t  on e x e r t i n g  
t h e i r  own a u t h o r i t y .  C h i e f  Ojo o f  A r t i j e r e  ( i n  I t e b u  c o u n t r y )  had  
b e e n  one o f  t h o s e  q u i c k  t o  r e a l i s e  t h e  p o t e n t i a l  o f  h i s  s t r a t e g i c  
p o s i t i o n  on t h e  l a g o o n .  By e s t a b l i s h i n g  h i s  own c o u r t  a t  A r t i j e r e  
where  t h e  s u r r o u n d i n g  p e o p le  b r o u g h t  t h e i r  d i s p u t e s ,  Ojo a c q u i r e d  
c o n s i d e r a b l e  i n f l u e n c e  a l o n g  t h e  n o r t h  s h o r e  and h a d ,  i n  e f f e c t ,  b e -  
come i n d e p e n d e n t  o f  h i s  f o rm e r  s u z e r a i n .
The new s i t u a t i o n  p r e s e n t e d  a  p ro b le m  f o r  t h e  a u t h o r i t i e s  a t  
L ag o s ,  who p r e f e r r e d  r e s p o n s i b i l i t i e s  f o r  law and o r d e r  i n  t h e  l a g ­
oon t o  be i n  a s  few han d s  a s  p o s s i b l e .  A c c o r d i n g l y ,  when a  r o b b e r y
o f  some i m p o r t a n c e  o c c u r r e d  n e a r  A r t i j e r e ,  Ojo was a c c u s e d  o f  comm- 
2i t t i n g  i t .  The D i s t r i c t  Com miss ioner  o f  L e c k ie  was d i s p a t c h e d  imm­
e d i a t e l y  t o  t h e  a r e a  w i t h  tw e n ty  armed p o l i c e  and  a  w a r r a n t  from t h e  
Supreme C o u r t  f o r  t h e  c h i e f ’s  a r r e s t .  An a t t e m p t  was made t o  s e i z e
h im ,  which  r e s u l t e d  i n  h i s  b e in g  s h o t  w h i l e  e s c a p i n g  c a p t u r e  and h i s
3
s u b s e q u e n t  d e a t h  from t h e  wounds.
E v id e n c e  l a t e r  u n e a r t h e d  p ro v e d  O j o ’s  i n n o c e n c e  o f  t h e  c r im e  and 
a l s o  e s t a b l i s h e d  t h a t  A r t i j e r e  was n o t  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e
1 -  Denton t o  K n u t s f o r d ,  28 J a n .  1890,  CO 14-7/7^«
2 -  Denton t o  K n u t s f o r d ,  J>0 Aug. 1891 , CO 14-7/81.
3 -  Denton t o  K n u t s f o r d ,  13 S e p t .  1 8 9 1 , CO 14-7/81.
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Supreme Cour t*  The w a r r a n t  f o r  Ojo*s a r r e s t  w a s t t h e r e f o r e ,  i l l e g a l  
a n d  s h o u l d  n e v e r  have  b een  i s s u e d  i n  t h e  f i r s t  p l a c e *  S t i l l ,  t h e
'I
o c c u p a t i o n  o f  A r t i j e r e  by t h e  d e ta c h m e n t  o f  armed p o l i c e  c o n t i n u e d .
G overnor  C a r t e r ' s  o n ly  o b s e r v a t i o n  on t h e  i n j u s t i c e  r e s u l t i n g  from
t h e  i l l e g a l  i n t e r v e n t i o n  w a s :
I  do n o t  h e s i t a t e  t o  s a y  t h a t  t h e  o r d i n a r y  p r o c e s s e s  
o f  t h e  law  a r e  u s e l e s s  t o  cope  w i th  an a f f a i r  l i k e  
t h a t  a t  A r t i j e r e ,  and t h e r e f o r e  th e  q u e s t i o n  c a n n o t  
be c o n s i d e r e d  from a  l e g a l  s t a n d p o i n t *
I f  r a i d s  and  o u t r a g e s  on t h e  e a s t e r n  l a g o o n  were  t o  be ended ,
s t r i c t  l e g a l i t y  a c c o r d i n g  t o  B r i t i s h  i d e a s  m us t  n o t  
be t o o  c a r e f u l l y  c o n s i d e r e d .  2
The s e n t i m e n t s  e x p r e s s e d  by C a r t e r  were s u b s e q u e n t l y  u s e d  t o  j u s t i f y  
a l l  i l l e g a l  a c t s  o f  t h e  c o l o n i a l  a u t h o r i t i e s  to w a rd  A f r i c a n  p e o p l e s  
beyond t h e i r  j u r i s d i c t i o n .  Whereas f o r m e r l y  some a t t e m p t  had b een  
made t o  c l o a k  i l l e g a l i t i e s  i n  a  more r e s p e c t a b l e  g u i s e ,  from th e
t im e  o f  C a r t e r ' s  a d m i n i s t r a t i o n  even  l i p - s e r v i c e  t o  t h e  p r i n c i p l e
o f  law was d i s c a r d e d .  F o r  t h e  f u t u r e ,  i f  a c t i o n s  o f  t h e  Lagos gov­
e rnm ent  were  n e c e s s a r y  from th e  g o v e r n m e n t s  p o i n t  o f  v i e w ,  t h i s  i n  
i t s e l f  j u s t i f i e d  t h e  m e a su re s  t a k e n .
One y e a r  a f t e r  t h e  a c t i o n  a t  A r t i j e r e  t h e  a u t h o r i t i e s  a g a i n  
c a l l o u s l y  o v e r s t e p p e d  t h e i r  j u r i s d i c t i o n .  An A f r i c a n  t r a d e r  o f  E p e , 
a c c u s e d  o f  e x t o r t i o n ,  was a p p re h e n d e d  by t h e  Lagos p o l i c e  and s e n t  
f o r  t r i a l  i n  t h e  c o l o n y 1s c o u r t s .  As Epe was beyond  t h e  l i m i t s  o f
1-  C a r t e r  t o  K n u t s f o r d ,  2 9 S e p t .  1 8 9 1 ,  CO 1V7 /8 1 ; CO t o  C a r t e r ,  9 
Nov. 1891 ,  i b i d .
2 -  C a r t e r  t o  K n u t s f o r d ,  31 Dec. 1 8 9 1 , CO 1V7/ 8 2 . The armed p o l i c e  
were  removed from A r t i j e r e  a f t e r  Manuwa, King o f  I t e b u ,  a g r e e d  t o  
g u a r a n t e e  t h e  p e a c e  o f  t h e  l a g o o n  a r o u n d  t h a t  town.  C a r t e r  t o  
K n u t s f o r d ,  2 Nov. 1 8 9 1 ,  CO 1^7/ 8 2 .
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B r i t i s h  j u r i s d i c t i o n ,  t h e  c o u r t s  would  n o t  t r y  t h e  c a s e .  S t i l l ,
t h i s  d i d  n o t  d e t e r  C a r t e r  from a d j u d g i n g  t h e  t r a d e r  g u i l t y  o f  an
1o f f e n c e  and  f i n i n g  him £ 5 0 , w i t h o u t  any r e c o u r s e  t o  t h e  c o u r t s .
No comment was f o r t h c o m in g  from t h e  C o l o n i a l  O f f i c e  on t h i s  e x t r a ­
o r d i n a r y  p r o c e d u r e .  The g u i d i n g  p r i n c i p l e  a s  f a r  a s  t h e s e  n a t t e r s  
went had  b e en  a r t i c u l a t e d  i n  1887  by  Hemming: q u e s t i o n s  o f  j u r i s ­
d i c t i o n  were  t o  be i g n o r e d  " u n t i l  some d i s t i n c t  and d e f i n i t e  r e ­
q u e s t  i s  p u t  t o  u s  on t h e  s u b j e c t . "  T h i s  s i t u a t i o n  was common t o  
a l l  B r i t i s h  West A f r i c a n  c o l o n i e s  and  a l t h o u g h  "a  d r e a d f u l  t h i n g "  
t o  " t h e  j u d i c i a l  mind"  t h i s  must  be  a l l o w e d  t o  c o n t i n u e .  " C e r t a i n  
t h i n g s  m ust  be w inked  a t  which  a r e  p e r h a p s  o u t s i d e  t h e  l a w " ,  he h a d
c o n te n d e d ,  u n l e s s  B r i t a i n  was " p r e p a r e d  t o  s e e  t h e  e s t a b l i s h m e n t s
2c o s t i n g  a  v a s t  d e a l  more t h a n  t h e y  do n o w ."  And t h e  C o l o n i a l  O f f i c e  
was n o t  p r e p a r e d  t o  s e e  t h i s  h a p p e n .
Of c o u r s e ,  j u r i s d i c t i o n  was s t i l l  b e i n g  e x t e n d e d  i n  t h e  p r o t e c t ­
o r a t e  i n  t h e  same way a s  i t  had  b e en  up  t o  t h e  1880*s . D i s t r i c t  
C om m iss ioners  c o n t i n u e d  t o  e n c o u r a g e  A f r i c a n s  r e s i d i n g  o u t s i d e  t h e i r  
d i s t r i c t s  t o  b r i n g  t h e i r  d i s p u t e s  t o  t h e  c o l o n y ' s  c o u r t s ,  and some
even  v i s i t e d  towns o u t s i d e  t h e i r  j u r i s d i c t i o n ,  " a d v i s i n g "  th e  p e o p l e
3
t h e r e  t h a t  i n  f u t u r e  a l l  c a s e s  s h o u l d  be r e f e r r e d  t o  th em .  In  t h i s  
way th e  p r e c e d e n t  o f  A f r i c a n s  coming " v o l u n t a r i l y "  b e f o r e  t h e  c o l o n y ' s
1 -  C a r t e r  t o  K n u t s f o r d ,  15 J u l y  1 8 9 2 , CO 1^7/85*
2 -  Minute  by  Hemming, 4 Nov. 1 8 8 7 , on Moloney t o  H o l l a n d ,  21 S e p t .
1 8 8 7 , co  1 V 7 /6 0 .
3 -  S ee ,  f o r  exam ple ,  0 . Smith  t o  t h e  A c t in g  C o l o n i a l  S e c r e t a r y ,  1 June
1888, i n  Moloney t o  K n u t s f o r d ,  6 J u l y  1888,  CO l47 /6*f .
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c o u r t s  was e s t a b l i s h e d  and  j u r i s d i c t i o n  c o u l d  l a t e r  be c la im e d  on 
g ro u n d s  o f  cus tom  and  u s a g e .
The e s t a b l i s h m e n t  o f  j u r i s d i c t i o n  i n  t h e  p r o t e c t e d  t e r r i t o r i e s  
d i d  n o t  mean t h a t  B r i t a i n  was s o v e r e i g n  i n  t h e s e  p l a c e s .  H i t h e r t o ,  
t h e  A u s t i n i a n  d o c t r i n e  o f  t h e  i n d i v i s i b i l i t y  o f  s o v e r e i g n t y  had ob­
t a i n e d  i n  i n t e r n a t i o n a l  l a w ,  b u t  t h e  e x p a n s i o n  o f  E u ropean  i n t e r e s t s  
i n  most  p a r t s  o f  A f r i c a  had  f o r c e d  a new c o n c e p t  o f  s o v e r e i g n t y  t o  
em erge .  The de f a c t o  s i t u a t i o n ,  w i t h  a  d i v i s i o n  o f  s o v e r e i g n t y  b e ­
tween A f r i c a n  and European  p o w e rs ,  was r e c o g n i s e d  and a c c e p t e d .  At 
L ag os ,  t h i s  m ean t  t h a t  B r i t a i n  c o u l d  assume t h e  r e s p o n s i b i l i t y  i n  
A f r i c a n  s t a t e s  i n  t h e  p r o t e c t o r a t e  f o r  f o r e i g n  r e l a t i o n s  and th e  a d ­
m i n i s t r a t i o n  o f  j u s t i c e  where  i t  a f f e c t e d  n o n - n a t i v e s ,  w i t h o u t  B r i t ­
a i n  becoming r e s p o n s i b l e  f o r  a l l  f u n c t i o n s  o f  g o v e rn m e n t .  I n  t h i s  
way, t h e  e x i s t e n c e  o f  d o m e s t i c  s l a v e r y ,  f o r  one ,  would  p r e s e n t  no 
p ro b le m  and  c o u l d  be t o l e r a t e d ,  even  a f t e r  t h e  law s  o f  t h e  c o lo n y  
h a d  been  e x t e n d e d  t o  t h e s e  p r o t e c t e d  a r e a s .  In  f a c t ,  t h e  law s  o f  
Lagos were a p p l i e d  t o  p a r t s  o f  t h e  p r o t e c t o r a t e  i n  1 8 9 1 * a l t h o u g h  i t
was n o t  t h e  g o v e r n m e n t ' s  i n t e n t i o n  t o  i n t e r f e r e  more t h a n  was a b s o l -
1
u t e l y  n e c e s s a r y  w i t h  l o c a l  A f r i c a n  a d m i n i s t r a t i o n .
U n t i l  1 8 9 2 , t h e  e x p a n s i o n  o f  t h e  c o l o n y ' s  j u r i s d i c t i o n  was l i m ­
i t e d  t o  t h e  s m a l l e r  A f r i c a n  s t a t e s  b o r d e r i n g  t h e  l a g o o n  and t h o s e  
b e tw een  Lagos and t h e  m a jo r  powers  o f  Y o r u b a la n d .  B r i t a i n  had  no 
r i g h t s  o f  j u r i s d i c t i o n  i n  I j e b u  Ode o r  E g b a la n d ,  and  none i n  any  o f
1 -  The la w s  o f  t h e  Colony were a p p l i e d  t o  t h e  kingdoms o f  Addo, I g -  
b e s s a  and  I l a r o  on 28 A ugus t  1891 by an Order  made u n d e r  t h e  F o r ­
e ig n  J u r i s d i c t i o n  O rd inan ce  o f  1 8 9 0 . Denton  t o  K n u t s f o r d ,  29 Aug­
u s t  1 8 9 1 , CO 1^ 7 / 8 1 .
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t h e  s t a t e s  i m m e d i a t e l y  t o  t h e  n o r t h  o f  them .  R e p r e s e n t a t i v e s  o f  
t h e  Lagos g ov e rnm en t  h a d  n o t  a t  t im e s  b e en  a l l o w e d  i n t o  I j e b u  Ode 
o r  A b e o k u ta ,  a n d  b o t h  o f  t h e s e  s t a t e s ,  commanding t h e  i n l a n d  t r a d e  
r o u t e s ,  were  a b l e  t o  e x e r t  c o n s i d e r a b l e  economic p r e s s u r e  on th e  
c o lo n y  when d i f f e r e n c e s  a r o s e .
By t h e  18 9 0 ' s ,  t h e  i d e a  o f  t r e a t i n g  w i t h  A f r i c a n s  on e q u a l  
t e r m s  was t o t a l l y  i n c o m p a t i b l e  w i t h  t h e  i n t e r e s t s  o f  E uropean  pow­
e r s .  For  B r i t a i n ,  a s  w e l l  a s  F rance  and Germany, f o r c e  was becom­
i n g  an a c t i v e  i n g r e d i e n t  i n  s e c u r i n g  h e r  p o l i c i e s  i n  A f r i c a .  Us ing  
t h e  c l o s i n g  o f  t h e  t r a d e  r o u t e s  th r o u g h  E g b a lan d  and  I j e b u  a s  an e x ­
c u s e ,  G overnor  C a r t e r  o r g a n i s e d  an e x p e d i t i o n a r y  f o r c e  a g a i n s t  I j e b u  
e a r l y  i n  1892  -  t h e  f i r s t  o r g a n i s e d  e x p e d i t i o n  from Lagos s i n c e  G lov­
e r ' s  a c t i o n  a g a i n s t  t h e  Egba i n  1 8 6 5 . I j e b u  was a t t a c k e d  and s h o r t -  
l y  o v e rp o w ere d ,  and  i t s  c a p i t a l ,  Ode, e n t e r e d .  The r e p e r c u s s i o n s  
o f  t h e  B r i t i s h  v i c t o r y  r e s o u n d e d  t h r o u g h o u t  th e  i n t e r i o r :  w i t h i n  
m o n th s ,  t h e  Egba had  r e - o p e n e d  th e  Ogun r i v e r  t o  t r a d e  and  i n v i t e d
Governor  C a r t e r  t o  A beokuta  t o  compose t h e  d i f f e r e n c e s  t h a t  e x i s t e d
2be tw een  them and  L ag o s ;  w i t h i n  a y e a r ,  t r e a t i e s  o f  f r i e n d s h i p  and  
commerce h ad  b e en  s i g n e d  w i t h  t h e  Egba and  t h e  f o r e m o s t  powers  o f  
Y o r u b a la n d ,  I b a d a n  and  Oyo.^
The c h a s t i s e m e n t  o f  I j e b u  was a  l e s s o n  t h a t  was n o t  l o s t  on t h e  
o t h e r  A f r i c a n  s t a t e s  i n  t h e  i n t e r i o r .  R e s i s t a n c e  t o  B r i t i s h  demands
1-  For  more d e t a i l s  on t h e  I j e b u  e x p e d i t i o n ,  s e e ,  0 . 0 .  A yan tuga ,
I j e b u  and  I t s  N e i g h b o u r s , London, P h . D . ,  1965* 28^ - 8 6 , an d ,  A d e r i -  
bigbe. ,  E x p a n s io n  o f  th e  Lagos P r o t e c t o r a t e , 2 1 9 -2 1 .
2 -  Newbury, The W este rn  S l a v e  C o a s t , 13^ .
3 -  The A l a f i n  o f  Ojo  a c t u a l l y  s i g n e d  f o r  b o th  Ojo and I b a d a n ,  and t h e  
l a t t e r  a c c e d e d  t o  t h e  t r e a t y  s i x  months  l a t e r .  T r e a t i e s  o f  18 J a n .  
1893 and 3 Feb .  1 8 9 3 » and Agreement o f  15 August  1 8 9 3 .
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i n  t h e  Lagos h i n t e r l a n d  had  p ro v e d  f u t i l e  and  was n o t  t o  be a t t e m p t e d  
a g a i n .  But  t h e r e  s t i l l  r e m a in e d  sc o p e  f o r  n e g o t i a t i o n  be tw een  A f r i ­
c a n  s t a t e s  and  L ago s ,  a l t h o u g h  b e h in d  a l l  f u t u r e  n e g o t i a t i o n s  was 
t h e  memory o f  t h e  e x p e d i t i o n a r y  f o r c e  o f  1 8 9 2 , and  t h e  knowledge 
t h a t  B r i t a i n ,  a s  a  l a s t  r e s o r t ,  c o u ld  f o r c e  t h e  s i t u a t i o n  by power 
a l o n e .  W i th in  t h e s e  l i m i t a t i o n s ,  h o w ev er ,  A f r i c a n s  and  B r i t i s h , a -  
l i k e  r e a l i s e d  t h a t  more c o u l d  be g a i n e d  th r o u g h  c o o p e r a t i o n  t h a n  
f o r c e .  B r i t a i n  m ig h t  be a b l e  t o  a f f o r d  m i l i t a r y  e x p e d i t i o n s  t o  t h e  
i n t e r i o r ,  b u t  i n  t h e  end A f r i c a n s  a lo n e  would  have t o  a d m i n i s t e r  
t h e s e  p l a c e s .  And i n  o r d e r  t o  m a i n t a i n  p e a c e f u l  c o n d i t i o n s  co nduc­
i v e  t o  t h e  advancem en t  o f  commerce, t h e  A f r i c a n  a u t h o r i t i e s  would 
h a v e  t o  be l e f t  w i t h  s u f f i c i e n t  power t o  r u l e  t h e i r  own s u b j e c t s .  
B r i t i s h  i n t e r e s t s ,  t h e r e f o r e ,  d i c t a t e d  t h a t  f u t u r e  c o n f r o n t a t i o n s  
w i t h  A f r i c a n  s t a t e s  had  t o  be p e a c e f u l ,  and  t h a t  i n  p u r e l y  A f r i c a n  
m a t t e r s  t r a d i t i o n a l  r u l e r s  had  t o  be a l l o w e d  t o  make th e  d e c i s i o n s  
a n d  had t o  be s u p p o r t e d  i n  t h e i r  d e c i s i o n s .  E x ce p t  when t h e y  p r o v ­
ed i n t r a n s i g e n t  to w a rd  B r i t i s h  p o l i c i e s ,  B r i t a i n  would n o t  i n t e r f e r e  
i n  t h e  m e c h a n ic s  o f  A f r i c a n  g o v e rn m e n ts ;  and  A f r i c a n s  were  q u i c k  t o  
r e a l i s e  t h a t  a s  l o n g  a s  t h e y  r e m a in e d  am enab le  t o  B r i t i s h  a t t i t u d e s  
t h e y  would  r e m a in  s e c u r e  i n  t h e i r  p o s i t i o n s .
Of c o u r s e ,  t h e r e  was l i t t l e  room f o r  I j e b u  Ode t o  manoeuvre 
a f t e r  i t s  d e f e a t  i n  1892.  B r i t a i n  demanded and  was c ed e d  p o r t i o n s  
o f  I j e b u  on t h e  n o r t h e r n  s h o r e  o f  t h e  l a g o o n ,  i n c l u d i n g  th e  town o f  
E pe .  And a l t h o u g h  t h e  r e m a i n d e r  o f  I j e b u  c o n t i n u e d  t o  be n o m i n a l l y
1 -  C e s s io n  t r e a t i e s  o f  6 J u l y  1 8 9 2 .
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u n d e r  t h e  A w u j a l e ' s  j u r i s d i c t i o n ,  o n ly  B r i t i s h  s u p p o r t  m a i n t a i n e d
h i s  p o s i t i o n  t h e r e ,  and he  was h e n c e f o r t h  i n  m ost  r e s p e c t s  m e re ly
a  Pu pp e t  o f  t h e  Lagos governm ent#  T h i s  can  been  i n  t h e  e r o s i o n  o f
t h e  A w u j a l e ’s  j u d i c i a l  p r e r o g a t i v e  i m m e d ia t e l y  a f t e r  t h e  d e f e a t #
At f i r s t ,  c a s e s  coming b e f o r e  him were  h e a r d  i n  t h e  p r e s e n c e  o f  a
T r a v e l l i n g  Com m iss ioner  ( a p p o i n t e d  i n  May 1892)  who c o u l d  r e f e r  c a s e s
m e r i t i n g  s p e c i a l  n o t i c e  o r  demanding a  c a p i t a l  p u n i sh m e n t  t o  th e
1
Governor  o f  L a g o s .  L a t e r ,  i t  became t h e  p r a c t i c e  o f  t h e  o f f i c e r  
i n  c h a rg e  o f  t h e  armed p o l i c e  s t a t i o n e d  a t  I j e b u  Ode a f t e r  1892 ,  t o  
h e a r  and d e c i d e  c a s e s  b r o u g h t  b e f o r e  h im by t h e  p e o p le  o f  Ode. T h i s  
o f f i c e r  h a d  been  i s s u e d  w i th  no  i n s t r u c t i o n s  c o n c e r n i n g  t h e  law s and  
cus toms o f  I j e b u ,  n o r  any  i n s t r u c t i o n s  r e g u l a t i n g  h i s  own a u t h o r i t y .  
He c la im e d  t h a t  a s  f a r  a s  he knew he  was supreme t h e r e  and  e x c e p t ­
i n g  i n  m a t t e r s  c a l l i n g  f o r  c a p i t a l  p u n i s h m e n t ,  h i s  pow ers  were p r a c t -
2i c a l l y  u n l i m i t e d *
The l a c k  o f  r e g u l a t e d  s p h e r e s  o f  j u r i s d i c t i o n  went  s o  f a r  t h a t
even a g e n t s  o f  t h e  Church  M i s s i o n a r y  S o c i e t y  h e l d  t h e i r  own c o u r t .
A c t in g  G ov e rn o r  Denton  r e p o r t e d  t h a t  t h e y
h ad  b een  i n  t h e  h a b i t  o f  s e t t l i n g  d i s p u t e s  and  h e a r ­
i n g  c a s e s  i n  which  t h e i r  p e o p l e  ( C h r i s t i a n s )  were  
c o n c e r n e d  and t h a t  i n  some i n s t a n c e s  t h e  s u b o r d i n a t e  
a g e n t s ,  when t h e y  found  t h a t  a  m a t t e r  was o f  t o o  s e r ­
i o u s  a  c h a r a c t e r  f o r  them t o  d e a l  w i t h ,  had  t a k e n  i t  
t o  t h e  P r i n c i p a l  A g e n t .  3
Denton re m in d e d  t h e  Awuja le  t h a t  he and h i s  c h i e f s  a l o n e  were com pet­
1-  Blue Book f o r  1 8 9 2 ,  CO 151/ 3 0 ; Denton  t o  E ip o n ,  30  S e p t .  1 893 ,
co  1 V 7 /9 0 .
2-  M i t c h e l l  t o  t h e  C o l o n i a l  S e c r e t a r y ,  21 Dec. 1 8 9 6 ,  i n  S t a l l a r d  t o  
C h a m b e r la in ,  19 J a n .  1897, CO 1 ^ 7 /1 1 2 .
3 -  Denton t o  C h a m b e r la in ,  3 A p r i l ,  1899 ,  CO 1^7/14-2.
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e n t  t o  h e a r  and  d e t e r m i n e  c a s e s  i n v o l v i n g  h i s  p e o p l e .  But t h e r e  
was l i t t l e  t h a t  t h e  I j e b u  a u t h o r i t i e s  c o u l d  do t o  c o u n t e r a c t  t h e s e  
i n c u r s i o n s  i n t o  t h e i r  p r e r o g a t i v e .  A l th o u g h  p r o t e s t s  a g a i n s t  t h i s  
u s u r p a t i o n  o f  j u r i s d i c t i o n  c o u ld  be made, t h e  a u t h o r i t i e s  depended  
f o r  t h e i r  p o s i t i o n s  on t h e  s u p p o r t  o f  t h e  Lagos governm en t  and  were 
f o r c e d  t o  a c c e p t  i t s  d i c t a t e s .  The p r o x i m i t y  o f  I j e b u  t o  t h e  i s l a n d  
o f  Lagos and t h e  f a c t  t h a t  Ode was a l r e a d y  g a r r i s o n e d  by armed p o l ­
i c e  r u l e d  ou t  a n y t h i n g  r e s e m b l i n g  in d e p e n d e n c e  o f  a c t i o n ,  even  s h o u l d  
t h i s  have  been  c o n t e m p l a t e d .
As i t  h a p p e n e d ,  j u r i s d i c t i o n a l  d i f f i c u l t i e s  were  n o t  r e s o l v e d  
i n  I j e b u  u n t i l  1908 when a  ”J u d i c i a l  A greem en t” b e tw ee n  Lagos and 
t h e  Aw uja le  was s i g n e d .  But  some t im e  b e f o r e  t h a t ,  i t  h a d  a l r e a d y  
become c l e a r  t h a t  t h e  g a r r i s o n  a t  Ode was t h e  supreme a u t h o r i t y  i n  
I j e b u  i n  most  m a t t e r s .  I t  was p o s s i b l e  i n  1905» f o r  e x am p le ,  f o r  a 
s e r g e a n t  o f  t h e  armed p o l i c e  t o  a r r e s t  p e r e m p t o r i l y  a  m usl im  p r i e s t  
and  e i g h t  c o - r e l i g i o n i s t s  i n  t h e i r  mosque a t  Ode and i m p r i s o n  them
a t  Epe,  where  t h e y  were  f o r c e d  t o  do h a r d  l a b o u r  even  b e f o r e  t h e  •
2c h a r g e s  a g a i n s t  them were h e a r d  i n  c o u r t .
While j u r i s d i c t i o n  i n  I j e b u  i t s e l f  r e m a in e d  i r r e g u l a r  u n t i l  1908 ,
i n  t h e  c ed e d  t e r r i t o r y  a l o n g  th e  n o r t h e r n  s h o r e  o f  t h e  l a g o o n ,  t h e
3
l aw s  o f  t h e  c o lo n y  were i n  f o r c e  f rom  t h e  o u t s e t .  The c e d e d  t e r r i ­
t o r y  was made i n t o  a  d i s t r i c t  -  c a l l e d  t h e  d i s t r i c t  o f  Epe -  w i t h  a
1 -  I b i d .
2 -  L e t t e r  by ,! J a n u s ” , i n  The Lagos S t a n d a r d , 13 Dec. 1903* When t h e  
m a t t e r  was i n v e s t i g a t e d  by C a p t a i n  N ea l  o f  t h e  c o n s t a b u l a r y ,  he 
deemed t h e  c h a r g e s  a g a i n s t  t h e  p r i s o n e r s  u n fo u n d e d  and h a d  them 
r e l e a s e d .
3 -  In  December 1 8 9 2 , t h e  l aw s  o f  Lagos were  e x t e n d e d  t o  t h e  d i s t r i c t  
o f  Epe by E x e c u t i v e  O rd e r .
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c o m m iss io n e r  and  a  t o k e n  f o r c e  o f  Lagos c o n s t a b l e s  r e s i d e n t  t h e r e .
A D i s t r i c t  Com m iss ioner  C o ur t  was e s t a b l i s h e d ,  s i t t i n g  d a i l y  a t  Epe
and  h e a r i n g  c i v i l  an d  d r i m i n a l  c a s e s .  I n  l 8 9 9 i  j u s t  o v e r  one h u n d r e d
c r i m i n a l  c a s e s  were b r o u g h t  b e f o r e  th e  c o u r t ,  most  o f  which  i n v o l v e d
p e t t y  l a r c e n y  o r  s i m p le  a s s a u l t .  C r im es  o f  a  more s e r i o u s  n a t u r e
were r a r e  -  a  c i r c u m s t a n c e  p e r h a p s  a t t r i b u t a b l e  t o  t h e  l a r g e  musl im
p o p u l a t i o n  o f  t h e  town.  I n  c i v i l  m a t t e r s ,  most  a c t i o n s  b r o u g h t  t o
t h e  a t t e n t i o n  o f  t h e  D i s t r i c t  Com m iss ioner  were f o r  s e d u c t i o n  o r
b r e a c h  o f  b e t r o t h a l  vows. T here  was no a t t e m p t  t o  a p p ly  E n g l i s h  l aw
i n  such  c a s e s ,  a s  t h e  c u s to m a ry  law was c l e a r  and c o u l d  be a p p l i e d
2
w i t h o u t  d i f f i c u l t y .
As was t r u e  w i t h  t h e  c o l o n y ’s o t h e r  d i s t r i c t s ,  e f f e c t i v e  adm in­
i s t r a t i o n  depended  l a r g e l y  on t h e  q u a l i t y  o f  t h e  i n d i v i d u a l  commiss­
i o n e r s  a s s i g n e d  t o  t h e  d i s t r i c t .  I n  t h i s  r e s p e c t ,  Epe was no more 
f o r t u n a t e  t h a n  Badagry  and L e c k i e .  One c o m m is s io n e r ,  E. Nundy, 
f i r s t  a p p o i n t e d  i n  1894,  p r o v e d  i n a d e q u a t e  i n  b o t h  j u d i c i a l  and p o l ­
i t i c a l  c a p a c i t i e s .  I n  th e  f i r s t  h a l f  o f  1 8 9 6 , C h i e f  J u s t i c e  Bayner  
had  t o  q u ash  se v e n  o f  h i s  c o n v i c t i o n s  f o r  t e c h n i c a l  r e a s o n s  t h a t  
c o u ld  e a s i l y  have  been  a v o i d e d .  Nundy was a l s o  u n a b le  t o  c o n t r o l  
t h e  p o l i t i c a l  s i t u a t i o n  a t  Epe. On one o c c a s i o n ,  he had t o  r e f u s e  
t o  e x e c u te  a  w a r r a n t  from t h e  D i s t r i c t  Com m iss ioner  o f  L e c k ie  f o r
t h e  a r r e s t  o f  an Epe man, b e c a u s e  t h e  man was h i g h l y  r e g a r d e d  a t  Epe
3and h i s  a r r e s t  would  have  c r e a t e d  a  commotion i n  t h e  town. O v e r a l l ,
1 -  S e e ,  f o r  exam ple ,  Annual  B e p o r t s  f o r  1899» P* 120,  CO 1 4 9 /3 ;
Annual  B e p o r t s  f o r  1905* P*17i  CO 1 4 9 / 3 .
2 -  Annual  B e p o r t s  f o r  1 8 9 9 , p . 120 ,  CO 1 4 9 / 3 ;  H o r n b y - P o r t e r  t o  t h e  
C o l o n i a l  S e c r e t a r y ,  16 Aug. 1899* i n M acgregor  to  C h m b e r la in ,  6 Oc t .
1 8 9 9 , CO 1 4 7 /1 4 4 .  .
payner t o  Griffith, 27 July 1899* in Griffith t o  Chamberlain, 31
J u l y  1 8 9 6 , CO 1 4 7 /1 0 3 .
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t h e  new d i s t r i c t  was p o o r l y  a d m i n i s t e r e d ,  and  t h e  p e a c e f u l  c o n d i t ­
i o n s  t h a t  e x i s t e d  t h e r e  were  m a in ly  t h e  r e s u l t  o f  t h e  c o n t i n u a t i o n  
o f  i n d i g e n o u s  a u t h o r i t y ,  d e s p i t e  i t s  c o l o n i a l  s t a t u s .
At a b o u t  t h i s  same t i m e ,  a  s t r i p  o f  l a n d  t o  th e  w e s t  o f  Epe, 
i n c l u d i n g  t h e  i m p o r t a n t  m a rk e t  town o f  I k o r o d u ,  was c ed e d  t o  B r i t a i n  
by th e  new ly  c o n s t i t u t e d  a u t h o r i t i e s  o f  I j e b u  Bemo. The nexv d i s ­
t r i c t  o f  I k o r o d u ,  a s  i t  came t o  be c a l l e d ,  a l s o  i n c l u d e d  t h e  e n t i r e t y  
o f  I j e b u  Bemo, which  was p r o c l a i m e d  t o  be u n d e r  t h e  p r o t e c t i o n  o f  
t h e  Crown i n  November, 1894 .  An E x e c u t i v e  Order t h e  f o l l o w i n g  y e a r
a p p l i e d  t h e  l aw s  o f  t h e  c o lo n y  t o  Bemo a s  a  w h o le ,  t h u s  p l a c i n g  i t
2on v i r t u a l l y  t h e  same b a s i s  a s  th e  c ed e d  d i s t r i c t  o f  I k o r o d u .  The 
two c e n t r e s  o f  a d m i n i s t r a t i o n  o f  t h i s  r a t h e r  l a r g e  a r e a  became I k o r ­
odu i n  t h e  s o u t h  and  Shagamu f u r t h e r  i n l a n d ;  b u t  even  w i t h  d e ta c h m e n t s  
o f  armed p o l i c e  a t  b o th  p l a c e s ,  i t  p r o v e d  i m p o s s i b l e  t o  r u l e  t h e  a r e a  
w i t h  any d e g r e e  o f  s u c c e s s .  T h is  was c h i e f l y  because t h e  e s t a b l i s h ­
ment o f  B r i t i s h  c e n t r e s  o f  a d m i n i s t r a t i o n  a t  I k o ro d u  and  Shagamu 
( t h e  c a p i t a l  o f  Bemo) had  g r e a t l y  weakened  th e  a u t h o r i t y  o f  t h e  i n d ­
i g e n o u s  r u l e r s ;  and a l t h o u g h  c o m m is s io n e r s  e n d e a v o u re d  t o  s u p p o r t  
an d  p r o p - u p  c h i e f l y  a u t h o r i t y ,  t h e  p e o p l e  o f  Bemo r e f u s e d  t o  obey 
them now t h a t  most  o f  t h e i r  i n d e p e n d e n t  power was g o n e .  Commission­
e r s  had o f t e n  t o  o v e r l o o k  m a l p r a c t i c e s  on t h e  p a r t  o f  c o n s t i t u t e d  
a u t h o r i t i e s  b e c a u s e  o f  t h e  c o n s e q u e n c e s  o f  r e p r i m a n d i n g  them .  I n
1-  C e s s i o n  t r e a t y  o f  4 Aug. 1894. A good d i s c u s s i o n  o f  t h e  s e p a r a ­
t i o n  o f  I j e b u  Bemo from I j e b u  Ode can  be  found  i n  A y a n tu g a ,  I j e b u  
and I t s  N e i g h b o u r s , 3 0 2 - 0 9 .
2 -  P r o c l a m a t i o n  o f  12 Nov. 1894;  an d  Order  o f  11 A p r i l  1893*
373
one i n s t a n c e ,  c h a r g e s  o f  a  s e r i o u s  n a t u r e  were  d ro p p ed  a g a i n s t  a  
c h i e f  i n  o r d e r  t o  a v o i d  l o s s  o f  h i s  a u t h o r i t y ;  i n s t e a d ,  a  p a l a v e r  
was h e l d  be tw een  t h e  D i s t r i c t  Com miss ioner  and t h e  c h i e f s  o f  the  
a r e a ,  which  r e s u l t e d  i n  t h e  o f f e n d i n g  c h i e f  b e i n g  f i n e d  £ 2 .  By t h e  
end o f  t h e  c e n t u r y ,  t h e  d i s t r i c t  was p r a c t i c a l l y  i n  a  s t a t e  o f  law ­
l e s s n e s s  .
D i s t r i c t  Com m iss ioner  C o u r t s  were  e s t a b l i s h e d  i n  Remo a t  b o t h
I k o ro d u  and  Shagamu. In  1899> th e  number o f  c r i m i n a l  c a s e s  h e a r d
by t h e s e  c o u r t s  amounted t o  two h u n d re d  and t h i r t y  s i x ,  b u t  i n  t h e
l a s t  q u a r t e r  o f  t h a t  y e a r  a l o n e ,  t h e  f i g u r e  was a lm o s t  one h u n d r e d .
T here  were  many c a s e s  o f  v i o l e n t  a s s a u l t ,  and t h r e e  c a s e s  o f  man-
2s l a u g h t e r  d u r i n g  t h i s  one y e a r  p e r i o d .  Some a t t e m p t  was made t o  
h o l d  b ack  t h e  r i s i n g  t i d e  o f  c r im e  i n  Remo by im p r o v in g  t h e  e f f i c ­
i e n c y  o f  th e  Lagos p o l i c e  s t a t i o n e d  t h e r e ;  c o n s t a b l e s  were p r o v i d e d  
w i th  b i c y c l e s ,  which  t h e y  now u s e d  i n  p u r s u i t  o f  c r i m i n a l s .  T h is  
had some s u c c e s s ,  a s  t h e  f o l l o w i n g  y e a r ,  o n ly  a  s l i g h t  i n c r e a s e  i n
th e  number o f  c r i m i n a l  c a s e s  i s  r e c o r d e d ,  and  by 190*+, t h e  t r e n d
3
had n o t i c e a b l y  b e en  r e v e r s e d  i n  t h e  n o r t h .
L ike  t h e  e x p e r i e n c e  a t  Epe,  c i v i l  c a s e s  b r o u g h t  b e f o r e  t h e  D i s ­
t r i c t  Com miss ioner  i n v o l v e d  m a in ly  s e d u c t i o n  and  b r e a c h  o f  m a r r i a g e  
c o n t r a c t .  A l th o ug h  many o f  t h e s e  c a s e s  were  b e i n g  s e n t  b ack  t o  t h e  
c h i e f s  f o r  t h e i r  d e c i s i o n ,  and  D i s t r i c t  C om m iss ioners  " u p h e l d  t h e
1-  Annual  R e p o r t  f o r  1899,  p . 4-5, CO 1 ^ 9 / 5 ;  Q u a r t e r l y  R e p o r t ,  i n  Mac- 
g r e g o r  t o  C h a m b e r la in ,  9 F e b .  1900,  CO 1^771^8.
2 -  I b i d .
3 -  I b i d . ; M acgregor  t o  C h a m b e r la in ,  10 J a n .  1901,  CO 1^7/13^* T h ere  
were  253  c r i m i n a l  c a s e s  b r o u g h t  b e f o r e  t h e  c o u r t  i n  1 9 0 0 ; s e e ,
Annual  R e p o r t  f o r  1901, p .  2 2 6 ,  CO 1 4 9 /5 ;  Annual  R e p o r t  f o r  190*1, 
p .  81,  CO 1 4 9 / 5 .
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p r a c t i c e  o f  t h e  n a t i v e  c o u r t s  i n  a l l  c a s e s  i n v o l v i n g  n a t i v e  c u s t o m s " ,
c h i e f l y  a u t h o r i t y  was on t h e  wane an d  t h i s  c o m p e l l e d  c o m m is s io n e r s
t o  i n t e r v e n e  j u d i c i a l l y  i n  what  o t h e r w i s e  was p u r e l y  o f  A f r i c a n  c o n -  
1c e r n .
As w e l l ,  t h e  p ro b le m  o f  u n s u i t a b l e  men d i s c h a r g i n g  th e  d u t i e s  
o f  D i s t r i c t  C om m iss ioners  c o m p l i c a t e d  t h e  a l r e a d y  e x i s t i n g  d i f f i c ­
u l t i e s  o f  a d m i n i s t e r i n g  t h e  d i s t r i c t .  I n  t h e  f i r s t  p l a c e ,  D i s t r i c t  
Com m iss ioners  t o o  o f t e n  d i d  n o t  have s u f f i c i e n t  j u r i s d i c t i o n  t o  im­
p r e s s  upon th e  p e o p l e  t h e i r  own a u t h o r i t y .  They were  n o t  c o m p e ten t  
i n  l a n d  m a t t e r s ,  f o r  ex am p le ,  and w h e n eve r  p ro b lem s  a r o s e  c o n c e r n i n g  
l a n d  t h e y  were h e l p l e s s  t o  i n t e r v e n e  -  a  s e r i o u s  compromise o f  t h e i r  
d e l i c a t e  p o s i t i o n s .  More i m p o r t a n t ,  t h e y  were  se ldom  i n t e r e s t e d  i n  
t h e i r  p o s i t i o n s  o r  q u a l i f i e d  f o r  t h e i r  r e s p o n s i b i l i t i e s .  I t  p r o v e d  
q u i t e  e a s y  a t  t im e s  f o r  A f r i c a n s  t o  u s e  them i n  s e t t l i n g  t h e i r  own 
d i s p u t e s .  One p a r t i c u l a r l y  s e r i o u s  example  o f  t h i s  o c c u r r e d  i n  1 8 9 6 . 
The Balogun and c h i e f s  o f  I k o r o d u  in f o r m e d  t h e  a c t i n g  D i s t r i c t  Comm­
i s s i o n e r  -  C a p ta in  Gordon -  t h a t  a  n e a r b y  town h o u s e d  a  band o f  
t h i e v e s  who had  been  p i l l a g i n g  I k o r o d u .  The t r u t h  was t h a t  th e  
c h i e f  o f  t h e  town, Muse, had  been  c o n t e n d i n g  t h e  j u r i s d i c t i o n  o f  t h e  
Balogun o v e r  h i s  town,  c a u s i n g  e n m i ty  b e tw ee n  h i m s e l f  and th e  a u t h o r ­
i t i e s  a t  I k o r o d u .  T here  were  no b a n d s  o f  t h i e v e s  h o u s e d  i n  t h e  town 
-  t h e  i n f o r m a t i o n  h a v in g  b een  m a l i c i o u s l y  i n s p i r e d  -  b u t  Gordon,  a c t ­
i n g  on t h e  B a logun*s  c o m p l a i n t ,  had  th e  town b u r n t  t o  t h e  g round  i n
1 -  Q u a r t e r l y  R e p o r t  o f  D i s t r i c t  C o m m iss io n e r ,  W .J.  D o u g la s s ,  i n  Mac- 
g r e g o r  t o  C h a m b e r la in ,  10 J a n .  1901 ,  CO 14-7/154-.
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a  s i n g u l a r  show o f  poor  judgement* He was l a t e r  d i s m i s s e d  from 
t h e  s e r v i c e  f o r  h i s  i n d i s c r e e t  a c t i o n s *
The e x p e r i e n c e  a t  I j e b u  Ode and I j e b u  Remo -  p a r t i c u l a r l y  t h e  
l a t t e r  -  was d i r e c t l y  r e s p o n s i b l e  f o r  t h e  c o l o n y fs  a t t i t u d e  and r e ­
l a t i o n s h i p s  t o w a rd s  o t h e r  A f r i c a n  s t a t e s  f u r t h e r  i n  t h e  i n t e r i o r .  
B r i t i s h  p r e s e n c e  i n  t h e s e  a r e a s  had h a d  t h e  u n f o r t u n a t e  r e s u l t  o f  
d e s t r o y i n g  o r  a t  l e a s t  w eak en ing  t h e  a u t h o r i t y  o f  i n d i g e n o u s  r u l e r s .  
The Lagos g ov e rn m e n t  had  e n d e a v o u re d  from t h e  s t a r t  t o  l e a v e  l o c a l  
a f f a i r s  i n  t h e  h a n d s  o f  A f r i c a n  c h i e f s ;  h ow ever ,  w i t h  t h e  breakdown 
i n  c h i e f l y  a u t h o r i t y ,  t r a d i t i o n a l  p r a c t i c e s  c o u l d  no l o n g e r  be e n ­
fo r c e d *  M a r r i a g e  and b e t r o t h a l  cu s to m s  c o u l d  n o t  be r e g u l a t e d ,  
an d  s e d u c t i o n  o r  a d u l t e r y ,  though  f o r m e r l y  s e r i o u s  o f f e n c e s  u n d e r  
c u s to m a ry  l a w ,  c o u l d  no l o n g e r  be p u n i s h e d  by i m p o t e n t  c h i e f s ,  de ­
nuded  o f  t h e i r  t r a d i t i o n a l  a u t h o r i t y .  The s i t u a t i o n  had  become so  
c r i t i c a l  i n  Remo t h a t  th e  l e a d i n g  c h i e f s  p e t i t i o n e d  t h e  Lagos g o v e r n ­
ment t o  h av e  r e g u l a t i o n s  p a s s e d  a l l o w i n g  m o n e ta r y  s a n c t i o n s  a g a i n s t
2t h o s e  who i n f r i n g e d  t h e s e  i n d i g e n o u s  c u s to m s .
The s t a t e  o f  v i r t u a l  a n a r c h y  t h a t  o b t a i n e d  i n  I j e b u  Remo a f t e r  
1893  l e n t  p o s i t i v e  e v id e n c e  t o  th e  v iew s  o f  t h o s e  who f e a r e d  a  t o t a l  
breakdown a f  l aw  an d  o r d e r  i n  t h e  wake o f  f u r t h e r  B r i t i s h  i n t r u s i o n s  
i n t o  t h e  p r e r o g a t i v e s  o f  . l o c a l  A f r i c a n  a u t h o r i t i e s .  The c o lo n y  
c o u l d  n o t  a f f o r d  a  co m p le te  n e tw o rk  o f  E uropean  o f f i c e r s  t o  admin-
1 -  Rohrweger  t o  C h a m b e r la in ,  6 O c t .  1 8 9 6 , and e n c l o s u r e s ,  CO 1 4 7 /1 0 6 .  
Muse l a t e r  s u e d  Gordon f o r  damages and  was awarded £15 0 ;  hy t h e n ,  
h ow ever ,  Gordon had  l e f t  t h e  c o l o n y ,  and  Muse most  l i k e l y  n e v e r  
c o l l e c t e d  h i s  aw ard ;  s e e ,  McCallum t o  C h a m b e r la in ,  27 May 1897»
CO lV 7 /H * f .
2 -  P e t i t i o n  t o  D i s t r i c t  Com miss ioner  D o u g l a s s ,  i n  M acgregor  t o  Cham­
b e r l a i n ,  2k  Nov. 1 8 9 9 , CO 1^771^5 .
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i s t e r  t h e  p u b l i c  a f f a i r s  o f  A f r i c a n  s t a t e s ,  and B r i t a i n ' s  c h o ic e  
was,  t h e r e f o r e ,  n a r ro w e d  t o  em ploy ing  l o c a l  a u t h o r i t i e s  a s  i n s t r u ­
m ents  o f  p o l i c y .  As i t  was a l s o  d e s i r a b l e  t o  m a i n t a i n  e x i s t i n g  
l i n e s  o f  command among t h e  A f r i c a n s  t h e m s e l v e s ,  s u p p o r t  had t o  be 
g i v e n  t o  t h e  a u t h o r i t y  o f  "Pa ram oun t  c h i e f s " ,  which  meant  c h e c k in g  
t h e  t e n d e n c y  o f  s u b j e c t  v i l l a g e s  and  towns to  b r e a k  away from th e
-I
h i g h e r  a u t h o r i t y .
I t  was t o  t h i s  p ro b le m  o f  s h o r i n g  up t h e  w an ing  power o f  c h i e f s  
a t  t h e  t u r n  o f  t h e  c e n t u r y ,  t h a t  G o v e rn o r  W i l l i a m  M acgregor ,  a d d r e s s ­
ed h i m s e l f .  T h is  he began  by p l a c i n g  t h e  w e i g h t  o f  t h e  Lagos g o v e r n ­
ment b e h i n d  t r a d i t i o n a l  a u t h o r i t y ,  f o r m a l l y  r e c o g n i s i n g  i t  where i t  
e x i s t e d  and r e - e s t a b l i s h i n g  i t  on a  so u n d  f o o t i n g  where  i t  had  d i s ­
a p p e a r e d .  A f r i c a n  c o u n c i l s  were o r g a n i s e d  o r  f o r m a l l y  i n s t i t u t i o n ­
a l i s e d  and  were made " r e s p o n s i b l e  f o r  t h e  p r e s e r v a t i o n  o f  p e a c e ,  
t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  and t h e  p r o t e c t i o n  and e nco u rag em en t  
o f  t r a d e  and i n d u s t r y . ” The p r i n c i p a l  o r  r u l i n g  c h i e f  o f  th e  a r e a
was t o  be P r e s i d e n t  o f  t h e  c o u n c i l ,  and " r e p r e s e n t a t i v e s "  o f  t h e
2Lagos governm en t  would  " a s s i s t "  a t  a l l  c o u n c i l  m e e t i n g s .  In  e f f e c t ,  
t h e  N a t iv e  C o u n c i l s  O rd in ance  which  e s t a b l i s h e d  t h e s e  c o u n c i l s  d e ­
f i n e d  by law t h e  p o s i t i o n  o f  c h i e f s  and t h e i r  c o u n c i l s ,  and so  gave
3
them "a  r e c o g n i s e d  and a s s u r e d  p o s i t i o n  i n  t h e  new o r d e r  o f  t h i n g s " .
1-  M acgregor  t o  C h a m b e r la in ,  15 J u l y  1901 ,  CO 1 4 7 /1 5 6 .
2 -  O rd inance  15 o f  4 Nov. 1901 ,  CO 1 4 8 / 2 .  A lso  e s t a b l i s h e d  by t h i s  
O rd inance  was a  " C e n t r a l  N a t iv e  C o u n c i l " ,  which c o n s i d e r e d  q u e s t i o n s  
r e l a t i n g  t o  t h e  "good governm en t  and  w e l l  b e i n g "  o f  t h e  n a t i v e  pop­
u l a t i o n .  I t  was p u r e l y  am a d v i s o r y  bod y ,  w i t h o u t  any l e g i s l a t i v e  
p o w e r .
3 -  A d e r i b i g b e ,  E x p an s io n  o f  t h e  Lagos P r o t e c t o r a t e ,  3 48 .
377
The p l a c e s  t o  w h ich  M a c g re g o r 's  l e g i s l a t i o n  was a p p l i e d  ex ­
t e n d e d  th r o u g h o u t  th e  Lagos p r o t e c t o r a t e  and i n  m ost p a r t s  o f  Y oru- 
b a l a n d .  T h is  h ad  become l e g a l l y  p o s s i b l e  u n d e r  t h e  a u s p i c e s  o f  th e
■j
Lagos P r o t e c t o r a t e  G r d e r - in - C o u n c i l  o f  1 9 0 1 , w hich  r e c o g n i s e d  t h e
pow ers and j u r i s d i c t i o n  a c q u i r e d  by B r i t a i n  o v e r  th e  y e a r s  i n  th e
v a r i o u s  t r e a t i e s  s i g n e d  w i th  A f r i c a n  s t a t e s  b e f o r e  and a f t e r  th e
2
d e f e a t  o f  I j e b u  Ode, By th e m s e lv e s ,  t h e s e  t r e a t i e s  (and  d e c l a r a t ­
i o n s )  c o n f e r r e d  no pow ers  o r  j u r i s d i c t i o n ;  b u t  w h i le  p r o m is in g  i n ­
dependence  and p r o t e c t i o n , t h e i r  v a g u e n e s s  p l a n t e d  th e  v e r y  s e e d s  f o r  
an  e v e n t u a l  t a k e - o v e r .  T h is  was h a r d l y  th e  r e s u l t  o f  i n e p t  d ip lo m ­
a c y  on th e  p a r t  o f  A f r i c a n  s t a t e s ,  A f r i c a n s  were c a u g h t - u p  i n  th e  
r a d i c a l  c h an g e s  t h a t  to o k  p l a c e  i n  th e  c o n c e p t  o f  p r o t e c t o r a t e s  i n  
th e  1 8 9 0 fs .  W hereas f o r m e r ly  A f r i c a n  s t a t e s  had  r e t a i n e d  a l l  r i g h t s  
n o t  g r a n t e d  t o  th e  p r o t e c t i n g  pow er, by 1898  A f r i c a n  s t a t e s  had  o n ly  
t h a t  j u r i s d i c t i o n  w hich  th e  p r o t e c t i n g  power a l lo w e d  them t o  e x e r c i s e ,  
and  th o s e  r i g h t s  s p e c i f i c a l l y  s e c u r e d  by t r e a t i e s .  B r i t a i n fs  v iew s  
had  g r a d u a l l y  become a l i g n e d  w i th  t h o s e  o f  F ra n ce  and Germany, w hich  
h e l d  t h a t  th e  e x i s t e n c e  o f  p r o t e c t o r a t e s  i n  " u n c i v i l i s e d ” c o u n t r i e s  
im p a r te d  r i g h t s  t o  assum e w h a te v e r  j u r i s d i c t i o n  was n e c e s s a r y  f o r  
th e  " e f f e c t u a l  e x e r c i s e "  o f  t h a t  p r o t e c t o r a t e .  T h is  c o n c e p t  was 
l a t e r  e x te n d e d  t o  i n c l u d e  p r o t e c t i o n  o f  B r i t a i n  o f  " th e  n a t i v e s  from
1-  O r d e r - i n - C o u n c i l  o f  24 J u l y  1901, i n  H e r t s l e t ,  Commercial  T r e a t i e s ,  
X X III ,  246.
2 -  S e e ,  f o r  e x am p le ,  D e c l a r a t i o n  o f  In d ep e n d en c e  and  N o n-C ess ion  o f  
22 May 1888 w i th  I f e ;  D e c l a r a t i o n  o f  N on -C ess ion  o f  23 J u l y  1888 , 
and T r e a ty  o f  F r i e n d s h i p  and  Commerce o f  3 Feb . 1893 w i th  Qyo; 
A c c e s s io n  to  th e  Oyo T r e a ty  o f  3 F eb . 1893 w i th  Ib a d a n  (15 A u g .1893) 
and T r e a ty  o f  F r i e n d s h i p  and Commerce o f  18 J a n . 1893 , w i th  E g b a la n d .
378
t h e  g r o s s e r  forms o f  i l l - t r e a t m e n t  and  o p p r e s s i o n  by t h e i r  r u l e r s ” .
Under t h e s e  new c o n d i t i o n s ,  A f r i c a n s  were p o w e r l e s s  t o  s t o p
t h e  s t e a d y  e r o s i o n  o f  t h e i r  own j u r i s d i c t i o n ,  which  s t a r t e d  w i t h
t h e  m inor  a d j u s t m e n t s  f o i s t e d  upon them by M acgregor  and ended  w i t h
t h e  a b r o g a t i o n  o f  a l l  i n d e p e n d e n t  a c t i o n .  The p a c e  w i t h  which t h i s
was a c c o m p l i s h e d  depended  l a r g e l y  on i n d i v i d u a l  A f r i c a n  l e a d e r s  and
t h e  a d e p t n e s s  w i t h  which t h e y  g u a rd e d  t h e i r  v i t a l  r i g h t s  a g a i n s t  t h e
i n e x o r a b l e  t i d e  t h a t  was sw ee p in g  f o r t h  from t h e  s o u t h .  The Egba,
f o r  ex am ple ,  u n d e r s t o o d  t h e s e  c h a n g in g  c o n c e p t s  w e l l .  The p r e t e x t
u s e d  t o  j u s t i f y  t h e  e x p e d i t i o n  a g a i n s t  I j e b u  Ode, t h a t  i s  t h e  i n -
2
f r i n g e m e n t  o f  a  t r e a t y  made w i t h  L ag o s ,  c o u ld  a s  e a s i l y  have been  
a p p l i e d  t o  t h e  Egba t h e m s e l v e s  and w i t h  t h e  same r e s u l t s .  When, 
t h e r e f o r e ,  G overnor  C a r t e r  t h r e a t e n e d  t o  a c t  i n  a  s i m i l a r  manner 
a f t e r  t h e y  had  t e m p o r i s e d  a b o u t  r e - o p e n i n g  th e  t r a d e  r o u t e s ,  th e  
Egba q u i c k l y  r e v e r s e d  t h e i r  s t a n d  and  gave  i n  t o  h i s  demands. The 
t r e a t y  s u b s e q u e n t l y  n e g o t i a t e d  w i th  L a g o s ,  h ow ever ,  showed how w e l l  
t h e  Egba c o u ld  gauge  th e  Lagos g o v e r n m e n t s  d e s i r e  t o  a v o i d  a n o t h e r  
c o n f l i c t  s o  soon  a f t e r  t h e  I j e b u  e x p e d i t i o n .  C a r t e r  was f o r c e d  t o  
i n s e r t  a  c l a u s e  i n  t h e  t r e a t y  g u a r a n t e e i n g  Egba i n d e p e n d e n c e ,  w h i l e  
ex p u n g in g  h i s  o r i g i n a l  demands f o r  a  B r i t i s h  r e s i d e n t  a t  Abeokuta
1-  S.M. Tamuno, The Development  o f  B r i t i s h  A d m i n i s t r a t i v e  C o n t r o l  i n  
S o u th e r n  N i g e r i a , * London, P h . D . ,  19&2. See a l s o ,  S .E .  Crowe, The 
B e r l i n  West A f r i c a n  C o n f e r e n c e ,  l 88*f-1883» London 19^2 ,  C h a p te r  VI.
2 -  A d e r i b i g b e ,  E x p a n s io n  o f  t h e  Lagos P r o t e c t o r a t e , 2 0 3 - 0 8 ,  and  Ayan- 
t u g a ,  I j e b u  and  I t s  N e ig h b o u r s ,  2 6 6 -7 8 1  show c o n c l u s i v e l y  t h a t  t h e  
T r e a t y  b e tw een  Lagos and  I j e b u  Ode was n o t  s i g n e d  by  th e  I j e b u  
d e l e g a t i o n ,  and  was im m e d ia t e l y  d i sa vo w ed  by th e  a u t h o r i t i e s  a t
Ode when t h e y  became aware  o f  i t .
J 190 0 -12 ,  3 1 - 2 .
379
and  p e r m i s s i o n  t o  c o n s t r u c t  a  r a i l r o a d  t h r o u g h  E g b a la n d .
The t r e a t y  o f  1893 was i n  t h e  c i r c u m s t a n c e s  a  f o r m i d a b l e  p i e c e  
o f  d ip lo m a cy  on A b e o k u t a fs p a r t ,  an d  i t  a lo n e  p r e s e r v e d  a  sem b lan ce  
o f  Egba in d e p e n d e n c e  f o r  t h e  n e x t  t w e n ty  y e a r s .  Yet even  w i t h  t h e s e  
c o n c e s s i o n s ,  t h e  t r e a t y  p o s s e s s e d  t h e  germ f o r  f u t u r e  Lagos i n t e r ­
f e r e n c e  and  t h e  e v e n t u a l  a b r o g a t i o n  o f  t h o s e  r i g h t s  s e e m i n g ly  s e c u r e d  
by  i t .  P r o v i s i o n s  i n  t h e  t r e a t y  f o r  t h e  p r o t e c t i o n  o f  m i s s i o n a r i e s ,  
f o r  t h e  r e f e r e n c e  o f  a l l  d i s p u t e s  b e tw ee n  A beokuta  and  o t h e r  A f r i c a n  
s t a t e s  t o  L ago s ,  and  f o r  t h e  n e e d  o f  t h e  G o v e r n o r ' s  a p p r o v a l  b e f o r e  
t h e  t r a d e  r o u t e s  c o u l d  be c l o s e d  by t h e  Egba a l l  h e l p e d  t o  u n d e rm in e  
t h e  E g b a ' s  in d e p e n d e n c e  o f  a c t i o n .  I n d e e d ,  t h e  c l a u s e  r e q u i r i n g  t h e  
G o v e r n o r ' s  a p p r o v a l  b e f o r e  t h e  r o a d s  t h r o u g h  E g b a lan d  c o u l d  be c l o s e d  
removed t h e  most  i m p o r t a n t  weapon i n  t h e  E g b a ' s  d i p l o m a t i c  a r s e n a l .  
W ith o u t  t h i s  l e v e r ,  i t  was no l o n g e r  p o s s i b l e  f o r  A b eo k u ta  t o  r e s i s t  
B r i t i s h  demands,  s i n c e  any a t t e m p t  t o  a p p l y  p r e s s u r e  by c l o s i n g  t h e  
t r a d e  r o u t e s  would have  i n f r i n g e d  t h e  t r e a t y  and  b e e n  u s e d  a s  an e x ­
c u s e  f o r  some form o f  m i l i t a r y  a c t i o n .  The Egba,  t h e r e f o r e ,  had  t o  
r e l y  on t h e  l i m i t e d  means a t  t h e i r  d i s p o s a l  t o  g u a rd  t h e  r i g h t s  s e ­
c u r e d  i n  t h e  t r e a t y ,  t r u s t i n g  t h a t  B r i t a i n  would h on o u r  i t s  p a r t  o f  
t h e  b a r g a i n .
B r i t a i n ,  o f  c o u r s e ,  had  no i n t e n t i o n  o f  a l l o w i n g  t h e  Egba t o  
m a i n t a i n  an i n d e p e n d e n t  e x i s t e n c e  i n  any  t r u e  s e n s e  o f  t h e  t e r m .  I t  
was o n ly  a  m a t t e r  o f  t im e  b e f o r e  B r i t i s h  i n t e r e s t s  would  come i n t o
1 -  A d e r i b i g b e ,  E x p ans io n  o f  t h e  Lagos P r o t e c t o r a t e , 2^2-2^3»  2^f6a;
T r e a t y  o f  18 J a n .  1&93 •
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c o n f l i c t  w i t h  Egba g u a r a n t e e s ,  and when t h i s  o c c u r r e d ,  t h e  Egba 
would be f o r c e d  t o  make f u r t h e r  c o n c e s s i o n s .  T h is  can  be s e e n  i n  
t h e  n e g o t i a t i o n s  a t  t h e  end o f  1898  o v e r  t h e  r i g h t s  o f  t h e  Lagos 
r a i l r o a d  t h r o u g h  E g b a la n d .  A l th ou g h  p e r m i s s i o n  f o r  t h i s  had  e a r l ­
i e r  been  r e f u s e d  by t h e  Egba a u t h o r i t i e s ,  t h e  t r e a t y  o f  1893  which  
had bound them t o  f o s t e r  and p rom ote  t r a d e  and i n d u s t r y ,  was now 
u s e d  t o  g a i n  t h e  r a i l r o a d  r i g h t  o f  way. At t h e  same t i m e ,  t h e  c o l ­
o n i a l  a u t h o r i t i e s  a l s o  c o n s i d e r e d  i t  e s s e n t i a l  t o  s e c u r e  j u r i s d i c t -  
i o n  o v e r  t h e  r a i l r o a d  and t h o s e  who would work on i t .  To e f f e c t
t h i s ,  c o n c e s s i o n s  from th e  Egba g r a n t i n g  j u r i s d i c t i o n  o v e r  t h e  o f f -
2e n c e s  c o m m i t t e d  a g a i n s t  t h e  r a i l r o a d  were  n e e d e d .
At f i r s t ,  t h e  Egba r e f u s e d  t o  g r a n t  t h e  d e s i r e d  j u r i s d i c t i o n ;  
b u t  s u b s e q u e n t  t h r e a t s  by t h e  Lagos gove rn m en t  and th e  p ro m is e  o f  an 
a n n u a l  payment  f o r  t h e  c o n c e s s i o n  f o r c e d  a  change o f  h e a r t .  In  F e b -  
r u a r y  1 8 9 9 i t h e  j u r i s d i c t i o n a l  a g re e m e n t  was s i g n e d .  By i t s  p r o v ­
i s i o n s ,  t h e  a g re e m e n t  s e c u r e d  f o r  B r i t a i n  v i r t u a l  s o v e r e i g n t y  ove r  
a  o n e -h u n d r e d  y a r d  s t r i p  o f  l a n d  e i t h e r  s i d e  o f  t h e  l i n e : t h e  Lagos 
gove rnm en t  c o u l d  a p p re h e n d  and t r y  a n d ,  i f  found  g u i l t y ,  p u n i s h  "any 
p e r s o n "  i n  any  p a r t  o f  E g ba lan d  who had  com m it ted  an o f f e n c e  a g a i n s t  
t h e  r a i l r o a d ' s  law s  i n  t h i s  a r e a ;  m o r e o v e r ,  t h e  A lake  and  t h e  Egba 
a u t h o r i t i e s  u n d e r t o o k  t o  d e l i v e r  s u c h  o f f e n d e r s  t o  t h e  Lagos g o v e r n ­
m en t ,  and  f o r  t h i s ,  r a t h e r  t h a n  t h e  c o n c e s s i o n  o f  l a n d  and  s o v e r e i g n t y ,
1 -  Denton t o  C h a m b e r la in ,  *\b S e p t .  1 8 9 8 , CO 1V 7/135•
2 -  I b i d .
3 -  Denton t o  C h a m b e r la in ,  " T e l e g r a m " ,  J a n .  1 8 9 9 j Denton  t o  Chamber-  
l a i n ,  26 J a n .  1899, and Denton t o  C h a m b e r la in ,  " T e l e g r a m " ,  23 F eb .  
1899, CO 1 4 7 /1 ^ 1 .
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,1
t h e  Egba were  t o  r e c e i v e  payment  o f  £200 a  y e a r .
The r a i l r o a d  a g re e m e n t  o f  1899 s e c u r e d  a  m a jo r  B r i t i s h  i n t e r ­
e s t  i n ' t h e  i n t e r i o r ;  d i r e c t  co m m u n ica t ion  w i t h  t h e  A f r i c a n  s t a t e s  
n o r t h  o f  E g b a la n d  and  I j e b u  had  f i n a l l y  b een  a c h i e v e d .  But exp an d ­
i n g  co m m erc ia l  i n t e r e s t s  n e e d e d  f u r t h e r  c o n c e s s i o n s  i n v o l v i n g  j u r i s ­
d i c t i o n  o v e r  n o n - n a t i v e s  o f  E g b a la n d ,  and o v e r  t h e  a d m i n i s t r a t i o n  o f  
j u s t i c e  t h e r e ;  t h e  f i r s t  t o  e n s u r e  B r i t i s h  j u s t i c e  f o r  E u ro p e a n s ,  
and t h e  l a t t e r  to p ro m o te  c o n d i t i o n s  i n  which  commerce c o u l d  f l o u r i s h .  
C o n t r o l  o v e r  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  was ,  o f  c o u r s e ,  i n  th e  
h ands  o f  t h e  Egba g o v e rn m e n t ,  and  c o n s t i t u t i n g ,  a s  i t  d i d ,  one o f  
t h e  e s s e n t i a l  a s p e c t s  o f  s o v e r e i g n t y  and  in d e p e n d e n c e  w as ,  s e e m i n g l y ,  
s e c u r e d  t o  t h e  i n d i g e n o u s  a u t h o r i t i e s  by t h e  t r e a t y  o f  1893* But t h e  
p r o v i s i o n s  o f  t h e  t r e a t y ,  a s  c o n s t r u e d  by  t h e  Lagos g o v e rn m e n t ,  made 
i n d e p e n d e n t  a c t i o n ,  even i n  l o c a l  a f f a i r s ,  s u b j e c t  t o  th e  t a c i t  a p p ­
r o v a l  o f  t h e  c o l o n i a l  a u t h o r i t i e s .  Any m easu re  t o  which  th e  Lagos 
governm ent  to o k  e x c e p t i o n  c o u l d  be r e g a r d e d  a s  a  v i o l a t i o n  o f  t h e  s p i  
r i t ,  i f  n o t  t h e  l e t t e r ,  o f  t h e  t r e a t y .
The b r e a c h  w as ,  t h e r e f o r e ,  w ide  open f o r  i n t e r f e r e n c e  i n  a lm o s t  
e v e r y  a s p e c t  o f  l o c a l  a f f a i r s  i n  E g b a la n d .  I n  t h e  f i r s t  i n s t a n c e ,  i t  
a l lo w e d  G overnor  C a r t e r  t o  r e o r g a n i s e  t h e  s t r u c t u r e  o f  t h e  Egba g o v ­
e rnm ent  i n  1 8 9^ and  l a t e r  G overnor  McCallum t o  c o n s o l i d a t e  Egba e n e r -
1 -  Agreement  o f  21 F eb .  1899i  3-n Benton  t o  C h a m b e r la in ,  2k  Feb .  1899i  
CO 1k ^ / ' l k ' ] . The a g re e m e n t  was t o  be i n  f o r c e  f o r  a  p e r i o d  o f  99 
y e a r s .  At f i r s t  t h e  C o l o n i a l  O f f i c e  s o u g h t  t o  have t h e  ag re em e n t  
i n  p e r p e t u i t y ,  b u t  when t h e  Egba b a u l k e d  a t  t h i s ,  i t  was n o t  p r e s s ­
e d .  I t  was n o t  t h o u g h t  t o o  i m p o r t a n t ,  a s  i t  was r e a l i s e d  t h a t  t!a t  
t h e  end o f  99 y e a r s  t h e r e  w i l l  h a r d l y  be an Egba governm ent  t o  
c l a im  t h e  r e v e r s i o n  o f  l a n d " .  S e e ,  m in u te  by A n t r o b u s ,  11 Feb .  
1899» on Denton t o  C h a m b e r la in ,  " T e l e g r a m " ,  9 F eb .  18 9 9 1 CO ' \ k7 / ' \k ' \ .
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g i e s  i n  one c o u n c i l  and  o r g a n i s e  a  more e q u i t a b l e  d i s t r i b u t i o n  o f  
t h e  s t a t e ' s  r e v e n u e .  The r a i l r o a d  a g re e m e n t  o f  1899 and t h e  s t e a d y  
e n c ro a c h m e n t s  o f  t h e  R a i lw a y  Com missioner  r e s i d i n g  i n  E g b a lan d  p r a c ­
t i c a l l y  c o m p le t e d  Lagos* a s c e n d a n c y  o ve r  t h e  i n d i g e n o u s  a u t h o r i t i e s ;  
and M acgregor*s  s u p p o r t  f o r  t h e  Alake  i n  1901 a g a i n s t  h i s  r e c a l c i ­
t r a n t  c h i e f s  e n s u r e d  t h a t  t h e  Egba g overnm en t  -  now d e p e n d e n t  upon
Lagos s u p p o r t  -  would  i n  t h e  f u t u r e  a c t  o n ly  i n  a  s u b s e r v i e n t  c a p a c -
2i t y .  By t h e n ,  t h e  R a i lw a y  C om m iss ioner ,  A. E h r h a r d t ,  was a b l e  t o  
impose h i s  w i l l  on t h e  Alake  and h i s  c o u n c i l ,  w i t h  a l m o s t  no p o s s i ­
b i l i t y  o f  t h e i r  r e f u s i n g .  F o r  exam ple ,  one o f  t h e  c h i e f s  o f  A b e o k u ta ,  
t h e  Oluwo, had a  t h i e f  s t r a n g l e d  on h i s  a u t h o r i t y ,  w i t h  t h e  c o n s e n t  
o f  t h e  p o w e r f u l  Ogboni s o c i e t y .  L e a r n in g  o f  t h e  i n c i d e n t ,  E h r h a r d t  
'’sug g es ted '*  t h a t  t h e  Oluwo be i m p r i s o n e d ,  and a  new h e a d  o f  h i s  town­
s h i p  -  I l a w o  -  be c h o s e n .  As f o r  t h e  Ogboni ,  he recommended t h a t
t h o s e  i m p l i c a t e d  be f i n e d  £100 e a c h .  To b o t h  s u g g e s t i o n s ,  th e  A lake
3
and h i s  c o u n c i l  a g r e e d .
Even b e f o r e  t h e  Lagos P r o t e c t o r a t e  Q r d e r - i n - C o u n c i l  b e s to w ed  an 
a i r  o f  l e g a l i t y  on t h e  i n t e r f e r e n c e  i n  E g b a la n d ,  E h r h a r d t  and Mac­
g r e g o r  had  a l r e a d y  f o r c e d  t h e  a d o p t i o n  o f  c e r t a i n  p r o c e d u r e s  by t h e  
Egba governm en t  f o r  t h e  r e g u l a t i o n  o f  j u d i c i a l  m a t t e r s .  These  m eas­
u r e s  c a l l e d  f o r  a  d e l i m i t a t i o n  o f  j u r i s d i c t i o n  w i t h i n  t h e  Egba s t a t e  
i t s e l f  b e tw ee n  l o c a l  Apenas ( j u d g e s )  and t h e  A la k e * s  c o u n c i l ,  a l l o t t -
1 -  A d e r i b i g b e ,  E x p an s io n  o f  t h e  Lagos P r o t e c t o r a t e , 329-333*
2 -  M acgregor  t o  C h a m b e r la in ,  19 J u l y  1901,  and e n c l o s u r e s ,  CO 14-7/156#
3 -  E h r h a r d t  t o  t h e  C o l o n i a l  S e c r e t a r y ,  5 J u l y  1901» and Adepegba t o  
A l l e n ,  11 J u l y  1901,  i n  M acgregor  t o  C h a m b e r la in ,  19 J u l y  1901*
co  1 4 7 /1 5 6 .
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i n g  t o  t h e  f o rm e r  j u r i s d i c t i o n  t o  f i n e  up t o  £1 and t o  i m p r i s o n  f o r  
n o t  more t h a n  one week.  R eco rd s  w ere  t o  be k e p t  by t h e  Apenas ,  who 
were t o  s e n d  w eek ly  r e t u r n s  o f  c a s e s  t o  t h e  O s h i l a ,  t h e  m i n i s t e r  o f  
j u s t i c e  on th e  c o u n c i l .  The l a t t e r  i n  t u r n  would  be r e s p o n s i b l e  t o  
t h e  Alake h i m s e l f ,  and  he was t o  k e e p  t h e  R a i lw ay  C om m iss ioner  i n ­
formed o f  a l l  s e r i o u s  c a s e s  b r o u g h t  b e f o r e  t h e  c o u n c i l ,  and t a k e  no 
s t e p s  i n  such  c a s e s  b e f o r e  th e  c o m m iss io n e r  was c o n s u l t e d .  Because  
o f  t h e  s e r i o u s  n a t u r e  o f  t h e  r e c e n t  a c t i o n s  by th e  Oluwo, i t  was a l ­
so  a g r e e d  " t h a t  no p e r s o n  s h a l l  be p u t  t o  d e a t h  sa v e  on w a r r a n t
2s i g n e d  by t h e  Alake  i n  C o u n c i l . "
In  t h e  m ea n t im e ,  j u r i s d i c t i o n  o v e r  n o n - n a t i v e s  i n  E gba land  had  
s t i l l  t o  be a c q u i r e d .  At t h e  t u r n  o f  t h e  c e n t u r y ,  B r i t i s h  j u r i s ­
d i c t i o n  o v e r  a l i e n s  i n  E g b a lan d  was l i m i t e d  t o  t h e  p r o v i s i o n s  con­
t a i n e d  i n  t h e  r a i l r o a d  a g re em e n t  o f  1 8 9 9 » and a n o t h e r  ag re em e n t  
s i g n e d  t h e  f o l l o w i n g  y e a r ,  which  g r a n t e d  a  s i m i l a r  j u r i s d i c t i o n  i n  
a s m a l l  a r e a  c a l l e d  Oloke M e j i ,  where  t h e  R a i lw a y  Com missioner  r e -
3
s i d e d .  To im prove  t h i s ,  M acgregor  e n d e a v o u re d  t o  o b t a i n  from t h e  
a u t h o r i t i e s  a t  A beoku ta  t h e  r i g h t  t o  h a v e  a l l  c a s e s  a f f e c t i n g  E u ro ­
p e an s  t r i e d  by t h e  C h ie f  J u s t i c e  o f  Lagos o r  a  mixed c o u r t  c o m p r i s -
4
i n g  r e p r e s e n t a t i v e s  o f  Lagos and  t h e  Egba s i t t i n g  t o g e t h e r .  At 
f i r s t ,  t h e  Alake  would o n ly  a g r e e  t o  g r a n t  th e  Crown l i m i t e d  j u r i s -
1 -  E h r h a r d t  t o  t h e  C o l o n i a l  S e c r e t a r y ,  5 J u l y  1901,  i n  i b i d .
2 -  I b i d .
3 -  Agreement o f  17 Dec. 1900.
4 -  M acgregor  t o  C h a m b e r la in ,  25 A p r i l ,  1903* 00 147/165*
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d i c t i o n  o v e r  n o n - n a t i v e s  i n  i n d i c t a b l e  o f f e n c e s  and  i n  c i v i l  m a t t e r s  
where  t h e  amount i n  q u e s t i o n  was a t  l e a s t  £230* At l e n g t h ,  a f t e r  
some p r e s s u r e  was b r o u g h t  t o  b e a r  on t h e  Egba a u t h o r i t i e s ,  an  a g r e e ­
ment was s i g n e d ,  which  i n  f a c t  s e c u r e d  s u b s t a n t i a l  c o n c e s s i o n s .  By 
t h e  p r o v i s i o n s  o f  t h e  J u d i c i a l  Agreement o f  1904, B r i t a i n  was g r a n t e d  
t h e  r i g h t  t o  h e a r  and d e te r m in e  c a s e s  i n v o l v i n g  n o n - n a t i v e s  o f  Egba­
l a n d ,  A f r i c a n  o r  E u ro pean ,  a c c u s e d  o f  i n d i c t a b l e  c r i m e s  u n d e r  Eng­
l i s h  law ;  a l l  c a s e s  o f  m a n s l a u g h t e r  o r  m u rd e r ;  and  c i v i l  a c t i o n s  i n ­
v o l v i n g  £30  o r  m ore ,  i n  which  one o f  t h e  p a r t i e s  t o  t h e  s u i t  was n o t
2a  n a t i v e  o f  E g b a la n d .
I n  a d d i t i o n ,  a  mixed c o u r t ,  c o n s i s t i n g  o f  a  P r e s i d e n t  a p p o i n t e d  
by t h e  Lagos governm en t  and two o t h e r  members a p p o i n t e d  by th e  Egba 
c o u n c i l ,  was e s t a b l i s h e d .  The mixed c o u r t  was t o  have  a  summary j u r ­
i s d i c t i o n  i n  a l l  n o n - i n d i c t a b l e  c r i m e s  i n v o l v i n g  n o n - n a t i v e s ,  and i n  
c i v i l  m a t t e r s  where  th e  sum i n v o l v e d  was l e s s  t h a n  £ 3 0  and one o f  
t h e  p a r t i e s  t o  t h e  s u i t  was n o t  a  n a t i v e  o f  E g b a la n d .  The c o u r t  was 
t o  be g u i d e d  by t h e  laws o f  Lagos ,  and i t s  p u n i s h m e n t s  o r  p e n a l t i e s  
were n o t  t o  ex ce ed  t h o s e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  Lagos D i s t r i c t  
Commissioner  . V e r d i c t s  would be r e a c h e d  by m a j o r i t y  d e c i s i o n ;  how­
e v e r ,  B r i t a i n  had  th e  r i g h t  t o  h e a r  and d e c i d e  a l l  a p p e a l s  from th e  
c o u r t  i n  c r i m i n a l  c a s e s  on q u e s t i o n s  o f  f a c t  and l a w ,  and  i n  c i v i l  
c a s e s  where  t h e  amount awarded  by t h e  c o u r t  was £5  o r  more i n  money
1-  The Alake  t o  M acgregor ,  3 June  1903,  i n  M acgregor  t o  C h a m b e r la in ,
9 June  1903, CO 1 4 7 /1 6 6 .
2 -  J u d i c i a l  Agreement o f  13 J a n .  1904.
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o r  p ro p e r ty ."*
A l th o u g h  i t  seems t h a t  much i n f l u e n c e  was b r o u g h t  t o  b e a r  on 
t h e  Egba a u t h o r i t i e s  t o  s i g n  t h e  J u d i c i a l  Agreement  o f  190^ ,  i t  i s  
d i f f i c u l t  t o  im a g in e  t h e  Egba,  a t  t h i s  t i m e ,  r e f u s i n g  t o  concede  i t s  
most  i m p o r t a n t  p r o v i s i o n s .  I n  f a c t ,  i t  i s  n o t  u n r e a s o n a b l e  t o  d o ub t  
t h e  a u t h e n t i c i t y  o f  th e  A la k e * s  i n i t i a l  p r o p o s a l s  i n  t h e  l i g h t  o f  
what he e v e n t u a l l y  a g r e e d  t o ;  and i t  i s  c o n c e i v a b l e  t h a t  t h e  f i r s t  
o f f e r  t e n d e r e d  t o  t h e  B r i t i s h  was f o r  Egba co n su m p t io n  a l o n e .  T h i s  
i s  somewhat b o rn e  o u t  by t h e  " c o n t r o v e r s y "  ove r  th e  a g re e m e n t  t h a t  
i m m e d ia t e l y  f o l l o w e d  i t s  i m p l e m e n t a t i o n .  T h i s  o c c u r r e d  s i x  months 
a f t e r  t h e  s i g n i n g  o f  t h e  ag re em e n t  when *The Supreme C o u r t  o f  The 
Colony o f  Lagos a t  A b eo ku ta"  was o f f i c i a l l y  opened .  T here  was an 
im m e d ia te  o u t c r y  i n  A b e o k u ta ,  f o l l o w e d  by an  o f f i c i a l  p r o t e s t  by t h e  
a u t h o r i t i e s  on t h e  g ro u n d s  t h a t  th e  a g re e m e n t  o f  190*f p r o v i d e d  f o r  a 
c o u r t  c o n s i s t i n g  o f  t h e  ju d g e  o f  t h e  Lagos Supreme C o u r t  and a t  l e a s t  
f o u r  Egba a s s e s s o r s ,  n o t  t h e  Lagos Supreme C o u r t  i t s e l f .  A c c o rd in g  
t o  t h e  A la k e ,  t h e r e  had  been  no i n t e n t i o n  t o  g r a n t  j u r i s d i c t i o n  t o  
th e  Lagos Supreme C o u r t ;  what  had  be en  i n t e n d e d  was a  mixed j u r i s d i c ­
t i o n  i n  a l l  c r i m e s  and c i v i l  m a t t e r s ,  p e t t y  o r  o t h e r w i s e .  I t  was 
f u r t h e r  c l a im e d  t h a t  d u r i n g  th e  d i s c u s s i o n s  l e a d i n g  t o  t h e  a g re e m e n t  
t h e  Alake  had  s u g g e s t e d  t h a t  th e  c o u r t  be s t y l e d  "The H ig h e r  Mixed 
C o u r t " ,  and  i t  was e x p e c t e d  t h a t  t h e  Lagos ju dg e  would  m e r e ly  o f f i c ­
1-  I b i d . A good d i s c u s s i o n  o f  t h e  J u d i c i a l  Agreement s i g n e d  by t h e  
Egba,  can  be found  i n  E. B a i l l a r d ,  La P o l i t i q u e  I n d i g e n e  de 1 1 
A n g l e t e r r e  en A f r i q u e  O c c i d e n t a l , P a r i s  19^2,  C h a p te r  XVIII .
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i a t e  i n  an e x t r a - j u d i c i a l  c a p a c i t y .
The o b j e c t i o n s  r a i s e d  by th e  A lake  t o  th e  i m p l e m e n t a t i o n  o f  
t h e  J u d i c i a l  Agreement  were  s p u r i o u s  and  d e s i g n e d  most  p r o b a b l y  t o  
a s s u a g e  t h e  p u b l i c  o u t c r y  t h a t  f o l lo w e d  t h e  announcement  o f  th e  open­
i n g  o f  t h e  Lagos S u p re m e ^ C o u r t . I n  t h e  f i r s t  p l a c e ,  t h e  Egba a u t h o r ­
i t i e s  were  w e l l  aware  o f  what  t h e y  were  c o n c e d in g  i n  t h e  J u d i c i a l  
Agreem ent ,  and how t h a t  j u r i s d i c t i o n  w ou ld  have t o  be e x e r c i s e d .
There  was no l a c k  o f  i n f o r m a t i o n  i n  A beoku ta  w i t h  r e g a r d  t o  j u d i c i a l  
p r o c e d u r e s ,  n o r  o f  i n f o r m e d  nS a r o s M, e i t h e r  w ork in g  f o r  t h e  Alake o r  
p r e s e n t  i n  th e  c a p i t a l .  F u r t h e r m o r e ,  t h e  a g re em e n t  p r o v i d e d  f o r  m aj­
o r i t y  d e c i s i o n s  i n  t h e  lo w e r  mixed c o u r t ,  and i f  t h i s  had  a l s o  been  
t h e  i n t e n t i o n  f o r  t h e  h i g h e r  c o u r t ,  i t  i s  odd t h a t  no p r o v i s i o n  was 
made f o r  i t .  As f o r  t h e  Lagos ju d ge  a c t i n g  o n ly  i n  an e x t r a - j u d i c i a l  
c a p a c i t y ,  m e r e ly  o f f i c i a t i n g  b e tw een  t h e  members o f  t h e  c o u r t ,  t h e r e  
can  be no q u e s t i o n  b u t  t h a t  t h e  Sgba knew t h e  Lagos ju dg e  would  a c t  
i n  t h e  same c a p a c i t y  a s  he d i d  i n  L agos .  The Alake c o u ld  n o t  have 
b een  unaware  o f  th e  p o s i t i o n  o f  a s s e s s o r s  i n  c o l o n i a l  c o u r t s ,  and 
i f  i t  had  been i n t e n d e d  t o  r e l e g a t e  t h e  Lagos jud g e  t o  t h e  r o l e  o f  
o n lo o k e r  a l o n e ,  t h e  t r e a t y  i t s e l f  wou ld  have  been  d e v o id  o f  r e a s o n .
The Egba were n o t  n o v i c e s  when i t  came t o  d ip lo m a cy ;  t h e y  had p r o v e d  
t h i s  f o r  h a l f  a  c e n t u r y  i n  t h e i r  r e l a t i o n s  w i t h  t h e  Lagos g o v e rn m e n t .  
They r e a l i s e d  f u l l y  t h e  i m p l i c a t i o n s  o f  what t h e y  s i g n e d  i n  J a n u a r y  
1904,  and  t h e s e  o b j e c t i o n s ,  r a i s e d  a f t e r  a  p u b l i c  d e m o n s t r a t i o n  a g a i n s '
1 -  Edun t o  t h e  R a i l r o a d  C o m m iss ion e r ,  1 Aug. 190^-, and  th e  Alake  t o
M ose ley ,  13 S e p t .  190*f,in E g e r to n  t o  L y t t l e t o n ,  29 O c t .  190^,
CO 1^7 / 1 7 1 .
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t h e  a g r e e m e n t ,  were  m eant  f o r  t h e  e a r s  o f  t h e  Egba c r i t i c s  a l o n e ,
i n  o r d e r  t o  m a i n t a i n  some sem b la n ce  o f  t h e  f i c t i o n  t h a t  t h e  Alake
"1
and h i s  c o u n c i l  s t i l l  r e t a i n e d  in d e p e n d e n c e  o f  a c t i o n .
The s p r e a d  o f  B r i t i s h  j u r i s d i c t i o n  e l s e w h e r e  i n  Y o ru b a la n d  r e ­
sem bled  t o  a  l a r g e  e x t e n t  t h e  e f f o r t s  t o  expand  j u r i s d i c t i o n  a t  Abeo­
k u t a .  I t  began  w i t h  G o v e rn o r  C a r t e r ' s  t o u r  o f  t h e  i n t e r i o r  i n  1893* 
which  r e s u l t e d  i n  t r e a t i e s  o f  " F r i e n d s h i p  and Commerce" w i t h  Oyo and 
I b a d a n ,  and  e n d e d ,  a s  i n  t h e  c a s e  o f  A b e o k u ta ,  w i t h  J u d i c i a l  A g ree ­
ments  i n  190^ .  As a  r e s u l t  o f  th e  t r e a t i e s  o f  " F r i e n d s h i p  and Comm­
e r c e " ,  a  r e p r e s e n t a t i v e  o f  t h e  Lagos g o v e rn m e n t ,  d i p l o m a t i c a l l y  c a l l e d  
a  R e s i d e n t ,  and  a  s m a l l  f o r c e  o f  armed p o l i c e ,  were p l a c e d  s t r a t e g i c ­
a l l y  be tw een  Oyo and I b a d a n  t o  e n s u r e  t h a t  t h e  t e r m s  o f  t h e  t r e a t y  
were n o t  v i o l a t e d .  I t  was i m p o s s i b l e ,  h o w ev er ,  t o  p r e v e n t  R e s i d e n t s  
o r  T r a v e l l i n g  C om m iss ioners  from e n c r o a c h i n g  on t h e  p r e r o g a t i v e s  o f  
l o c a l  a u t h o r i t i e s ,  and t h i s  i n  t u r n  l e d  t o  an ambiguous s i t u a t i o n  
which  c a l l e d  f o r  some o v e r t  a c t  d e f i n i n g  once and f o r  a l l  t h e  r e l a t ­
i o n s h i p  o f  t h e  Yoruba s t a t e s  w i t h  t h e  Lagos g o v e rn m e n t .
I t  was n o t  l o n g  b e f o r e  su c h  a  d e f i n i t i v e  a c t  was made. Less  
t h a n  two y e a r s  a f t e r  t h e  s i g n i n g  o f  t h e  " F r i e n d s h i p  and Commerce" 
t r e a t i e s ,  t h e  Lagos R e s i d e n t ,  C a p t a i n  Bower, and a  f o r c e  o f  armed 
p o l i c e  marched t o  Oyo and p r e s e n t e d  th e  A l a f i n  w i t h  an u l t i m a t u m .
A d i s t u r b a n c e  e n su e d  on h i s  a r r i v a l  i n  Oyo, and  an u n c o n d i t i o n a l
1 -  The A l a k e ’s " o b j e c t i o n s "  were  w i th d raw n  one month l a t e r  a f t e r  th e  
new G o v e rn o r ,  V/. E g e r t o n ,  a s s u r e d  him t h a t  th e  i n t r o d u c t i o n  and a d ­
m i n i s t r a t i o n  o f  E n g l i s h  l a w  th r o u g h  th e  Supreme C o ur t  would n o t  be 
r e a l i s e d  u n d e r  t h e  J u d i c i a l  A greem en t .  E g e r to n  t o  L y t t l e t o n ,  21 
J a n .  1905? and e n c l o s u r e s ,  CO 1^7/17^*
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a p o lo g y  was demanded o f  th e  A l a f i n  -  an im p o s s i b l e  c o n d i t i o n ,  g iv e n  
th e  s e m i - d iv in e  n a t u r e  o f  th e  A l a f i n  t o  th e  Yoruba p e o p l e .  S ubse ­
q u e n t l y ,  th e  A l a f i n !s  p a l a c e  and p a r t s  o f  Cyo were bom barded , and 
th e  a p o lo g y  t e n d e r e d .
The bom bardm ent o f  Oyo had  p r a c t i c a l l y  th e  same e f f e c t  on th e  
s t a t e s  o f  Y o ru b a la n d  a s  th e  d e f e a t  o f  I j e b u  Ode i n  1892  had  upon 
t h a t  s t a t e  and A b e o k u ta ,  The A l a f i n * s  u n p r e c e d e n te d  a p o lo g y  c o n s i d ­
e r a b l y  weakened h i s  a u t h o r i t y ,  c a u s in g  some o f  t h e  s m a l l e r  Yoruba 
s t a t e s  to  r e n o u n c e  t h e i r  a l l e g i a n c e  to  Oyo and th e  s u z e r a i n t y  o f  th e  
A l a f i n .  As i n  I j e b u  and E g b a la n d ,  th e  Lagos gov ernm en t was f o r c e d  
to  i n t e r c e d e  i n  th e  i n t e r n a l  a f f a i r s  o f  t h e s e  s t a t e s  i n  o rd e r  t o  
s h o re - u p  th e  v e ry  a u t h o r i t y  th e y  had  h e lp e d  t o  d e s t r o y .  At Oyo, f o r  
exam ple , th e  A l a f i n  and h i s  c o u n c i l  n e v e r  r e c o v e r e d  t h e i r  fo rm er  p o s ­
i t i o n ,  and th e y  h ad  t o  work c l o s e l y  w i th  th e  B r i t i s h  R e s id e n t  i n  a l l  
m a t t e r s  o f  g o v e rn m e n t.  By 1901» th e y  w ere  n o t  even  a l lo w e d  to  a p p ly
2s a n c t i o n s  i n  c e r t a i n  c r i m i n a l  c a s e s  w hich  th e y  th e m s e lv e s  had t r i e d .
For t h e  m ost p a r t ,  j u r i s d i c t i o n  i n  l o c a l  a f f a i r s  rem a in e d  vague 
and te n u o u s ;  i n  d e a l i n g  w i th  A f r i c a n  s t a t e s ,  f u r t h e r  d e f i n i t i o n  was 
n o t  th o u g h t  n e c e s s a r y .  But j u r i s d i c t i o n  o v e r  n o n - n a t i v e s  o f  Yoruba­
l a n d  c o u ld  n o t  be l e f t  e i t h e r  vague o r  t e n u o u s ,  and had  t o  be a c q u i r ­
ed  i n  some l e g a l  fo rm . As i n  th e  c a s e  o f  A b e o k u ta ,  th e  t r e a t i e s  o f  
1893 d id  g r a n t  some j u r i s d i c t i o n  t o  B r i t a i n  by p r o v i d i n g  t h a t  " s h o u ld
1 - T h is  i n c i d e n t  i s  t r e a t e d  i n  more d e t a i l  by B u rn s ,  H i s t o r y  o f  N ig­
e r i a , 2 0 6 - 0 7 .
2 -  M acgregor t o  C h a m b e r la in ,  21 May 1901 , CO 1^-7/155*
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any d i f f e r e n c e  o r  d i s p u t e  a c c i d e n t a l l y  a r i s e  be tw een  u s  ( i n  t h i s  
c a s e  Oyo) and  th e  s a i d  s u b j e c t s  o f  t h e  Queen, i t  s h a l l  be r e f e r r e d  
t o  th e  G overnor o f  Lagos f o r  th e  t im e  b e i n g ,  whose d e c i s i o n s  s h a l l  
be f i n a l  and b in d in g  upon u s  a l l . "  But n o th in g  had b een  done t o  
im p lem en t t h i s  p r o v i s i o n ,  s i n c e  few B r i t i s h  s u b j e c t s  h ad  any b u s i ­
n e s s  i n  Y o ru b a la n d  u n t i l  t h e  t u r n  o f  t h e  c e n tu ry #  W ith th e  a d v a n c e ­
ment o f  t h e  r a i l r o a d  i n t o  Y o ru b a la n d ,  i t  became e s s e n t i a l  f o r  B r i t ­
a i n  t o  o b t a i n  w id e r  p o w e rs ,  n o t  o n ly  o v e r  B r i t i s h  s u b j e c t s  b u t  o v e r  
a l l  n o n - n a t i v e s  o f  Y o ru b a la n d .  G overn o r  M acgregor c a n d i d ly  c o n f e s s ­
ed a t  th e  end o f  1903
t h a t  up t o  th e  p r e s e n t  t im e  i t  h a s  b e en  h e l d  t h a t  Lagos 
C o u r t s  p o s s e s s  no j u r i s d i c t i o n  i n ,  f o r  e x am p le , I b a d a n ,
Oyo, I l e s h a ,  E k i t i ,  Ondon, A k u re ,  and I d a n r e .  No j u r i s ­
d i c t i o n  h a s  been  e s t a b l i s h e d  t h e r e  by f o r c e ;  none h a s  
been  c e d e d ;  and no j u r i s d i c t i o n  h a s  grown up by u se  o r  
cu s to m .
As f o r  th e  m a c h in e ry  o f  j u s t i c e  i n  t h e s e  p l a c e s ,  he a d m i t t e d  t h a t
A l l  t r i a l s  a r e  h e ld  t h e r e ,  and a l l  s e n t e n c e s  a r e  im p o sed , 
i n  t h e  name o f  th e  n a t i v e  a u t h o r i t i e s  and w i th  t h e i r  c o n ­
c u r r e n c e ,  w h e th e r  th e  n a t i v e  c o u r t s  s i t  a lo n e  o r  a s s i s t e d  
by  a  R e s i d e n t  o r  T r a v e l l i n g  C o m m iss io n e r .  2
A more r e g u l a r  j u d i c i a l  b a s i s  had  t o  be p r o v i d e d ,  and t h i s  was
3
a c c o m p l is h e d  i n  1904 by J u d i c i a l  A g reem en ts  w i th  Qyo, Ib a d a n  and I f e .  
L ike  th e  one n e g o t i a t e d  w i th  A beoku ta  i n  J a n u a r y  1904, th e  a g re e m e n ts  
p r o v id e d  f o r  th e  e x e r c i s e  o f  j u r i s d i c t i o n  by B r i t a i n  i n  Y o ru b a la n d ;  
b u t  u n l i k e  th e  Egba a g re e m e n t ,  t h e r e  was no c e s s i o n  o f  j u r i s d i c t i o n
1 -  T r e a ty  o f  3 F e b .  1893 w i th  Oyo.
2 -  M acgregor t o  L y t t l e t o n ,  13 Dec. 1903? CO 147/167*
3 -  A greem ents  o f  16 Aug. 1904, 8 Aug. 1904 and  23 S e p t .  1904*
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t o  th e  Crown. The Lagos governm en t had  b e en  i n s t r u c t e d  n o t  to  dup­
l i c a t e  th e  p o s i t i o n  t h a t  o b t a i n e d  v i s - a - v i s  A b eo k u ta ,  t h a t  i s ,  n o t  
t o  r e c o g n i s e  i n d i r e c t l y  th e  in d e p e n d e n c e  o f  th e  Yoruba s t a t e s  by
a l lo w in g  them t o  ced e  a  j u r i s d i c t i o n  t h a t  th e  C o l o n ia l  O f f ic e  had
1no i n t e n t i o n  o f  r e c o g n i s i n g  a s  t h e i r s .  By th e  a g r e e m e n ts ,  Oyo, I b a ­
dan and I f e  acknow ledged  t h a t  B r i t a i n  p o s s e s s e d  j u r i s d i c t i o n  o ve r  a l l  
n o n - n a t i v e s  i n  c r i m i n a l  m a t t e r s ;  j u r i s d i c t i o n  i n  c i v i l  s u i t s  w here a t  
l e a s t  one o f  th e  p a r t i e s  t o  th e  s u i t  was n o t  a  n a t i v e  o f  th e  c o u n t r y ;  
j u r i s d i c t i o n  f o r  th e  a d m i n i s t r a t i o n  and  c o n t r o l  o f  th e  p r o p e r t y  and 
p e r s o n s  o f  a l l  n o n - n a t i v e s ;  and j u r i s d i c t i o n  o v e r  a l l  c a s e s  o f  mur­
d e r  and m a n s la u g h te r .  No p r o v i s i o n s  w ere  made f o r  m ixed c o u r t s ,  b u t
a l a t e r  i n s e r t i o n  i n t o  t h e  a g re e m e n ts  p r o v id e d  f o r  th e  t r i a l  o f  i n -
2d i c t a b l e  c r im e s  w i th  th e  a i d  o f  n a t i v e  a s s e s s o r s .
In  E g b a lan d  and  Y o ru b a la n d ,  th e  j u r i s d i c t i o n  g r a n t e d  t o  B r i t a i n  
by th e  J u d i c i a l  A greem ents  was e x e r c i s e d  by th e  c o l o n y 's  Supreme 
C o u rt  u n d e r  th e  p r o v i s i o n s  o f  t h e  Supreme C o u rt  O rd in an ce  and th e  
C r im in a l  P ro c e d u re  O rd in an ce  o f  1 8 7 6 . The law s o f  th e  c o lo n y  r e l a t ­
i n g  to  i n d i c t a b l e  c r im e s  w ere  i n  f o r c e  w i t h i n  t h e  c o u r t ' s  j u r i s d i c t ­
i o n ,  and th o s e  r e l a t i n g  t o  c i v i l  m a t t e r s  p e r t a i n e d  o n ly  so  f a r  a s  l o ­
c a l  c i r c u m s ta n c e s  p e r m i t t e d .  As f o r  A f r i c a n  c u s to m a ry  la w , i t  c o u ld  
be o b se rv e d  by th e  c o u r t  w here  n a t i v e s  o f  E g b a lan d  o r  Y oru b a lan d  w ere 
i n v o lv e d ,  when a p p l i c a t i o n  o f  th e  c o l o n y ' s  law  w ould  a p p e a r  t o  th e
1 -  M inute  by E z e c h i e l ,  16 J a n .  1904, on M acgregor t o  L y t t l e t o n ,  15 
Dec. 1904 , CO 1 4 7 /1 6 7 ;  CO t o  th e  O f f i c e r  A d m i n i s t r a t i n g  th e  G overn­
m en t, 17 Mar. 1904 , CO 147/169*
2 -  M oseley to  L y t t l e t o n ,  10 Aug. 1904, CO 147/171*
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c o u r t  u n j u s t  i n  th e  c i r c u m s t a n c e s .  By th e  end  o f  190^ , t h e r e f o r e ,  
de j u r e  r e c o g n i t i o n  o f  B r i t a i n ' s  j u r i s d i c t i o n  o v e r  n o n - n a t i v e s  i n  
th e  Lagos h i n t e r l a n d  h ad  b een  a c c o m p l i s h e d .  B r i t a i n ' s  p r im a ry  i n t e r ­
e s t s  i n  Y o ru b a la n d  had  been  s e c u r e d ;  and  t h e r e  w as, t h e r e f o r e ,  no 
n e c e s s i t y  a t  t h e  t im e  t o  w r in g  f u r t h e r  c o n c e s s io n s  from A f r i c a n  
s t a t e s  and b r i n g  a l l  f u n c t i o n s  o f  g ov ernm en t w i t h i n  h e r  j u r i s d i c t i o n .
1 -  O rd inance  1*f o f  16 May 190^ , O rd in an c e  17 o f  17 S e p t .  190^ , 
O rd in an ce  20 o f  25 Nov. 190^* 00  1 ^ 8 /3 -
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